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In Curia CANCELLARIX. 


PF 3 | |  Caſer. 
| 11 January, 
Lords Com- 


Back verſus Andrews. | Mana Keck, 


and Rawlin- 


fon. 
S. purchaſed a Copyhold to himſelf, his Wife, 2 Vern. 120, 
and his Daughter, and their Heirs, and after-5&_,___ 
_ wards ſurrenders this Copyhold to the Plaintiff, <Gopybold 
| and his Heirs, for ſecuring a Sum of Money, and 2 
dies; the Plaintiff brought this Bill to have the Eſtate Ware 
made good to him, and the Queſtion was, Whether he nende, 
ſhould ; any, or what Part of the Land ? — the eeur- 


J. S. F. S. not intitled to any Part of the Lands, it being an Admit the adi Wife and Daugh- 
ter, and the Husband and Wife taking one Moiety thereof by Intireties. 


For the Plaintiff, it was inſiſted, he ought to have the 
whole, for that the whole purchaſe. Money was the Money 
of J. S. and the Wife and Daughter were but Truſtees 
for him; but at the worſt he mult have the Husband's 
Share. 

For the Defendant, it was inſiſted, that this Purchaſe 
ſhould be looked upon as an Advancement for the Wife 
and Daughter, and they not to be Truſtees, and- the 
Husband and Wife took by Intireties; and ſo the Sur- 
render of the Husband could paſs no Part of the Lands, 
and it den a Copybold, the Plaintiff might have in- 

B formed 


. "De Tom 5 Hl. 1680. eB | 
=1 himſelf how the Title ſtood ; and of that Opi- 


nion were all the Commiſſioners ; 15 the Bill was diſ- 
miſſed, but without Coſts. "6 : | 


Caſe 2. | Gower verſus Mead. 


25 January. | 
* N Man makes his Will, and 7. &. his Executor, and 
11 gives him a Legacy of 20 l. and Deviſes all his 


ro un e Lands to J. N. and his Heirs, upon Condition, that he 
— to = Pay his Debts and Legacies 3 and if the Debts were not 
Fond Paid within two Months after his Death, and the Legacies 


Condition 


. within three Months, then the Creditors and Legatees 


' Legacies, po might enter; and the only Queſtion was, Whether in 


Perſonal E- this Caſe the Perſonal Eſtate ſhould be firſt applied in 
Lak ef che Eaſe of the Real Eſtate deviſed to J. N. 
Real, in diſcharging the Debts and Legacies. 

Serjeant Phillips for the Plaintiff argued, that the Per- 
ſonal Eſtate ſhould not be liable in this Caſe, and ſaid, 
it was the ſame, as if the Teſtator had deviſed Lands to 

J. N. upon Condition to pay 20 J. to 4. and 20 l. to 

B. and in that Caſe, without Queſtion, the Deviſee of 

= Lands could have no Advantage of the Perſonal 
te, 

Serjeant Hutchins, * the Defendant. It is a Catled 
Rule, that Heres Factus ſhall have the Benefit of the 
Perſonal Eftate, as well as the Heres Natus ; and tho' the 
Perſonal Eſtate had been deviſed to the Executor; yet if 
it were not ſaid, without being liable to Debts, it ſhould 
be applied, in Eaſe of the Real Eſtate; ; and to that Pur- 
poſe was the Caſe of Turner, and Zouch, and Cook, and 
G in the Exchequer; if a Man makes a Mortgage, 
and does not covenant to pay the Mortgage · Money; yet 
the Perſonal Aſſets ſhall be firſt applied in Eaſe of the 
Real Eſtate; and ſo it muſt be in * preſent Caſe. 

Lord Commiſſioner Maynard. If a Man deviſes his Real 

Eſtate to another, upon Condition to pay his Debts, and 
does not diſpoſe of his Perſonal Eſtate, that ſhall be firſt 
applied in Falſe of the Real Eftate : And here the Condi- 
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tion annexed to the Deviſe, is not a Condition to avoid 
the whole Eſtate, but only to give an Entry to the Cre- 
ditors and Legatees. | . 
Keck. The Creditors have likewiſe a Bill now at 
hearing, and have a Demand primarily againſt the Per- 
ſonal Eſtate, and may certainly take their Remedy a- 
gainſt that, if they pleaſe. Suppoſe in this Caſe there 
had been no Executor named, the Adminiſtrator muſt 
certainly have applied the Perſonal Eſtate. in Eaſe of the 
Real; and the Executor does take no more to his own 
Uſe than an Adminiſtrator; therefore the Perſonal Eſtate 
muſt be applied. . 
Rawlinſon. There is a Diverſity betwixt Heres Factus, Heres Tian, 
and a Deviſee of particular Lands; for a Deviſee of par- Eſtate hall 
ticular Lands ſhall not have the Benefit of the Perſonal x af th. 


Eſtate, but Heres Factus of the whole Eſtate ſhall. —_—_— 
|  Deviſce of particular Lands ſhall not. 


Deveniſb verſus Baines. Caſe 3. 


DI the Cuſtom of the Manor of Tetminſter Prima 
in Devonſhire, every Copyhold Tenant of that Ma- 
nor, may, in the Preſence of two Witneſſes, nominate 
his Succeſſor, and ſuch Nominee ſhall enjoy the Lands 
after him for Life ; and the Perſon who nominates may 
except any Part of the Lands to any other Perſon, 

the Nominee continues Tenant to the Lord for the 
whole, but the Perfon to whom any Part is excepted 
ſhall enjoy that Part during his Life ; and if any Te- 
nant dies ſeiſed, leaving a Wife, and makes no Nomina- 
tion, then the Wife ſhall have the Tenement during 
her Life, elſe it goes to the Lord. | 

7 & 1 * a Copyholder of this Manor, and having be der by his 

a great Affection for the Plaintiff, who was his Godſon, ro hymn 
and intending to leave the greateſt Part of his Copyhold mr —_ 
to him, and the reſt to his Wife, when he was ſick, Eſtate to his 
: Godſon, and 

; | WAS the otherPart 
8 WO to his Wife ; 
the Wife perſuades him to nominate her to the whole, and that ſhe would give the Godſon the Part 
defigned r him; decreed againſt the Wife, notwithſtanding the Statute of Frauds and Peruries. 
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- to her, as to the Part intended her, and that if he would 


was — with ſome of the Copyholders of the Ma- 
nor, how this might beſt be done, whether it were not belt | 
to nominate the Plaintiff his Succeſſor, with Exception of 
ſuch Part to his Wife as he intended for her; but the 
Wife being then preſent, pretended it might be prejudicial 


nominate her his Succeſſor, ſhe would take Care the Plain- 
tiff ſhould have ſuch Part of the Land as was intended 
him, and offered to give Security to that Purpoſe; 
thereupon J. S. nominates her Succeſſor, and dies; ſhe 
refuſing to let the Plaintiff enjoy the Lands intended 
him, he brought this Bill to have them decreed to him: 
The Defendant pleaded the Statute of Frauds and Per- 
juries, for that there was no Memorandum, Tc. in 
Writing. 

Serjeant Hutchins and athers, for the Defendant, --in» 


ſiſted, that the Plaintiff could pretend to no Decree 


A Son and 
Heir Appa- 
rent per- 
ſuades his 
Father not to 
make a Will, 
which he in- 
tended to 
have made, 
and which 
was to con- 
tain Provi- 
ſions for his 
younger Chil- 


dren, progil ing to do for them himſelf : Equity will decree the Heir to give them ſuch Proviſions. 


but upon the Wife's being a Truſtee for him, or her 
having agreed that he ſhould have them; and all A- 
greements concerning Lands, and all Truſts concerning 
Lands, mult be, by the expreſs Words of the Statute, in 
Writing 

Serj ant Phillips and "others for the Plaintiff, inſiſted, 
that Copyholders are not within the Statute, and that 
Caſes of like Nature have been decreed here; as in Cham - 
berlain's Caſe, which was this, The Father being about 
to make his Will, and thereby to make certain Provi- 
ſions for his younger Children; his Son and Heir appa- 
rent perſuaded him not to make any ſuch Will, and 
that he would take Care his Brothers and Siſters ſhould 
have thoſe Proviſions; whereupon the Father forbore to 
make the Proviſions, and they were decreed: againſt the 
Heir in this Court. 


All the Commiſſioners were of Opinion for the Plaintiff, 
and faid, they decreed it not as an Agreement or a 
Truſt, but as a Fraud; and they were of Opinion, that 
ſecing by the Cuban of the Manor an Eſtate might be 

created 


. * ts 
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created by Parol without Writing: a Truſt of ſuch Parol 
Eſtate might likewiſe: be raiſed without Writing, not» 
withſtanding the Sratute. And Keck ſaid, that Where a Tenn in 


Tail is pre- 


Tenant in Tail was about to ſuffer a Recovery, in order vented by the 


Iſſue in Tail 


to provide for his younger Children, and had been kept from uſfering 
from it, by the Iſſue in Tail promiſing to 0 it it had | ber 
been decreed i mn this Court. | , + - »; Provide for 


youngerChil- | 
dren, by e do for them himſelf: Equity will compel him to it, Aker the Father s Death, 


Lord Viſcount T eviot verſus Lady Spencer, Caſe 4. 


+ 4 Februar 
& al & econt. 2 * eee 
IR Thomas Spencer, by Fine and Recovery and Des Gd, 1 


dated 10 May, 1 2 Car. 2. ſettled the Manor of J. t « Son 
Dc. on himſelf for Life, and after on Sir , Benjamin'Daugiers; 
Maddox and others, for 2 1 Years, to commence from TH, 
his Death; and after that Leaſe, on William Spencer, his — he 
Son 1 In Tail, with Remainder to his own right Heirs, and mainder for 
the Truſt of the Term is thereby declared to be for fuifng for 


raiſing 5003 J. 


raiſing 50001.” viz. 20001, for the eldeſt Daughter of Daughter $ 
Sir Thomas, that ſhould be unmarried at the Time of 2000. where- 
his Death, and to be paid at her Age of 18 Vears, or paid 3 
Marriage, which ſhould firſt happen; and the other Eldeſt, Re 
30001. to be equally, divided amongſt younger the 44 
Children, to be — at. their 'T clpeftines Ages Of 18 3 
ears, or Days of Marriage, which ſtiould firſt happen : Fer. Th. Son 
And in the Deed there was a Proviſa, that if Milliam dies without 


Spencer, Or any lſſue Male of his Body, - ſhould pay or ter, the Father 
ſecure the 5000 1. 5 neee =; Deal, 7 then thei deviſes the 


Land to his 


Leals: to be che ' bhi ad ot fv when 58 tl rue of | 
re Bild arte Eldeſt ſhould have Weed ; of the rel. 
Ry willow the Son died, and after Sir Thomas 
having no other Sons, made his Will, and thereby de- 
vided the Manor of T. Oc. to his Wife for Life, . 
Increaſe of her Jointure, and ſhe to pay 100 J. 
Annum to his Siſter, Oc. and afterwards in the Will Ao 
was this Clauſe, And thereby declare that I leave my Lands 
of Inheritance to deſcend to my Daughters, as my Heirs at 


Law, 


Term & Hills 1689. 


Law, on Account of my dying without Iſus Male of my 
Body; and that the Lands bereby given to my Wife, or ſet- 
tled in Jointure on her formerly, ſhall not be charged with 


any Portions or Sums of Money to my ſaid Daughters, by 
. Virtue of any former Marriage Settlement made by 


Me. © 
Sir Thomas dies, leaving Iſſue four Daughters, all un- 
married; the eldeſt Daughter aſterwards married the 


Plaintiff; and this' Bill was brought againſt the Lady 


Spencer and the other three Daughters and their Hus- 


bands; and the Truſtees to have the Benefit of this 


Term, and to have the 20007. raiſed and paid to the 
Plaintiff. 8 | | * 
The Defendants inſiſted, that the Settlement made by 
Sir Thomas was only intended to be a Proviſion for 
Daughters, in Caſe he had left. Iſſue Male; and that 
failing, it ought in Equity to be ſet aſide, and no Uſe to 
be made of it: And the rather that Sir Thomas, who 
had an abſolute Power to diſpoſe of the Inheritance as 
he thought fit, had by his Will declared, that his Land 
ſhould not be charged with any Marriage Portion or Sum 
of Money for his Daughters, but that they ſhould have 
equal Benefit of it; and their Croſs Bill was to the 


But the Lords Commiſſioners were all clearly of Opi- 


nion that the Plamtiff muſt have i oO l. more than the 


other Siſters z and that if the other three Siſters did not a- 
gree to pay her three: fourth Parts of that 1000 l. out 


of their Shares of the Land, then the Truſtees were to 


raiſe the Money according to their Power; and the 
Lady Spencer was to be reimburſed out of the Inheri- 
tance, what her Eſtate for Life ſhould be damnified in 


— —ũ— — ans Ad 


o ; i= 4 — 
this Matter. 
W 7 
1 
owkes 


* 
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© © = Fowkes verſus ce. de, 
HE Defendant was owner of an Inn; and certain 8. > 

Lands belonging to it in Barnet, and had let that The Servants 
Inn and Lands to J. & who was grown conſiderably in driving « | 
Arrear of his Rent. The Plaintiff was a Perſon who Sheet &, 
traded in Sheep and Cattle, and had ſent his Servants 4 are 75 
with a Parcel of Sheep to be ſold at London In their anlnn-keeyer 
Way they came to this Inn; and as they had uſually done, 2 
by Leave of the Tenant, they put the Sheep into the come, le 
Ground belonging to the Inn, to lodge for that Night. longing to 
nn ere 
Joyce the Landlord. immediately comes down” to the 
Ground, and pretended to be very angry that the Sheep 
were there; whereupon the Drivers ſaid they were forty 
if they had done any thing amiſs, and if he pleaſed 
would take the Sheep out again, and give him any Satis- 
faction for the Time they had been there; Which Was 
not half an Hour; whereupon Joyce asked what they 
were to give a Night, they replied 8 d. per Night à Score; 
then fac Joyce, if you be Cuſtomers to the Inn, you 
may let them be there to Night at that Rate; Where. 
upon they were continued in the Grounds: And when 
the Servants came in the Morning to take them away 
 Joxce had diſtrained them for bis Rent, ſo they replevied 
the Sheep. And Judgment being given for ee in that 
Action in C. B. Fowke the Owner of the Sheep brought 
this Bill to be relieved againſt that Judgment, and was ſo. 
I)! be Court relied on this Reaſon, that when the Drivers 

offered to take the Sheep out of the Paſture again, at 
which Time they were not diſtrainable for the Rent, 
having not been Levant and Couchant upon the Lands, 
they were by the Fraud and Subtilty of Joyce induced 
to leave them there all Night, whereby they became 
liable to the Diſtreſs ; and it was decreed for the Plain- 


tiff with Coſts, at Law, and in Equity. 


* 


Note; 


| 4 ' 3 | 
3 — —ũ—⸗—ã2g äñ̈ää— — * — — as ..4 A | 
* | | | I K 9 1 
S406 7 p My * 8 
0 Doe lern. &. Hill. 1689. 
ad 4 3 — — * 3 c — — 


8 Note: : The Caſe of . — and Pierce was cited, where 
there being 20 Years Arrear of a Rent- Charge, and 
Cattle came by Eſcape out of the next Ground, and 
were diſtrained, ©c. the Lord . relieved! againſt 

| it 1n this Court, Rail. 115 45d 


Caſe 6. 


Anonymous. 
Dir N Caſe was cited the Caſe of one Earles, belors 


1200 J. to his 

wa 7a] Mr. Fuſtice Jones, fitting in-the Abſence of my Lord 
the Goods, Chancellor. A Man by his Will in Writing, deviſed to 
| ers — his Wife 1200 J. in Money, and all the Goods and 
Slant ad Chattels, Plate, Jewels, and Houſhold-Stuff and Stock 
Stock be- upon the Ground, in and belonging to his Houſe in N. 


longing to 


his Houſe at in which Houſe there was 400 l. in Money; and if 
inc this 400 J. ſhould paſs by the Will, was the Queſtion. 

Teſtator had in ready Money in the Houſe, won't paſs by theſe Words. 
Decreed that it ſhould not, for and is a conſidera- 
ble Sum, of -which the Teſtator cannot be — to 
be miſcounſant of its being in the Houſe; then had he 
an Intent that that Money ſhould have paſſed, he would 
not have couched it under the general Words of all his 
Goods and Chattels, but would at * have n ber 
1600. 


Memorandum; In Eaſter Term a new Commiſſion paſ- 
ſed for the Cuſtody of the Great Seal; and Sir John Trevor 
and Serjeant Hutchins put in the Places 7 Sir Jan ys 
nard and Sir Anthony Keck. 
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Alathea Gofton, Widow and Reli& of cat. 5: 
Francis Gofton, and Francis Gofton 
Adminiſtrator of the ſaid Francis verſus, 
Sir John Mills. 


| HE Caſe was this, the Inteſtate Francis, about 2 Vern. 14 
1669, lent to Edwin Sandys, his Brother-in-Law, 4. by wil 


deviſes to B. 


afterwards Lord Sandys 4001. and the ſaid 4001. being cor. which 
unpaid, and the Intereſt of it greatly in Arrear. Lord ita, th-Sum 


Sandys makes his Will in Writing, and thereby deviſes ane 
to his Brother - in-Law Francis Gofton 400 l. in full Satis- neys which he 
faction of all he can Claim from him, and deviſes to Reet h. 


the Plaintiff Alathea an Annuity of 25 l. per Annum during Real Eſtate r 


the Paymenr - 


her natural Life; and after deviſes all his Real Eſtate to of his Debt, 
the Defendant and his Heirs, chargeable with the Pay- D 1 
ment of his Debts, and of the ſaid Annuity; the Plaintiff 9445. 4. 


moun 


Francis refuſes the Deviſe of the 400 l. and this Bill was n of n. 


exhibited to have the 400 l. and Intereſt, and the Annuity wn Ig war 
deviſed to the Plaintiff Alathea; and the Cauſe being de- gb — 


creed to an amount, it appeared by the Maſter's Report, mitarions ; 


will 


that there was due for the {aid 400 J. and Intereſt 890 L ſuppoſe the 
EET, and mben in hr 


; 5 1 Computa- 2 
tion, and the whole Debt ſhall be paid; 


» 8 n 


— 


n Term. &. Trin. 1690. x 


and the only Queſtion was, Whether the Lord Sandys 
Real Eftate ſhould be charged with the whole 800 J. by 
Virtue of his Will. = 4 * 
The Defendant's Council inſiſted, that this being a 
Debt by ſimple Contract, did not in its own Nature 
charge the Land; arid therefore it can be no farther 
liable to it than the Will has made it, and that the Devi- 
ſor having given 400 J. in full Satisfaction of all Demands, 
is a plain Evidence, that either there was no more due, 
or at leaſt, that he intended to ſubject his Land to no 
more; and that this Caſe is the ſtronger, for that this 
Debt by the Length of Time was barred by the Statute of 
Limitations. 8 
The Plaintiff's Council inſiſted, that the Deviſe of the 
400 J. is no Evidence that there was no more due; and 
if the Lord Sandys did think that no more was due, yet 
it appears by the Maſter's Report that he was miſtaken, 
and he hath charged his Lands generally with the Pay- 
ment of his Debts, and the Intereſt is as much a Debt 
4 as the Principal; and tho it were once barred by the 
Statute of Limitations, yet it continues a Debt ſtill, 
and is as much within the Truſt of the Will, as any 
other of the Teſtator's Debts; and it does no where ap- 
pear in the Will, that the Teſtator intended, that Francis 
Gofton's whole Debt ſhould not be charged on the Lands, 
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tho it ſhould be more than 400 l 
All the Commiſſioners were clear, that the Land ſhould 
be liable to the Payment of the whole Debt; and Lord 
Rawlinſon put this Caſe, If a Man ſhould recite in the 
A Non by. Beginning of his Will, whereas he was indebted to A. 
hiDebrs,and ZOO J. to B. 400 l to C. 500 . U. when, indeed, he 
b Rl. owed A. 400 l. B. 500 l. and C. 600 l. and afterwards 
Pace ſhould, by that Will, ſubject bis Lands to the Payment of 
thereof, tho! his Debts, would they not be liable to pay all that was 
in lom d due to 4. B. and C. notwichſtanding the Teftator's miſtaken 
dne S un 3% Recital in the Beginning of his Will? Certainly 
— Vevabal would ; and the Cale — us is the ſame. , 070, 


— 


2 | | Knap 


— Ae eee — u ü 
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Caſe 8. 


Knap verſus Powell. 
HE Plaintiff. had a Legacy deviſed to him, pay- AL A ator 
able within a Year after the Death of the Teſtator, Nc Notice of 
who was his Half Brother; the Plaintiff knew nothing of l We e 
the Legacy, nor of the Teftator's Death, till the Exe- quor pub- | 
cutor publiſh'd it in the Gazette; and then he demanded Caxerte, ſhall 
his Legacy of the Defendant the Executor, and the onl 7 "x 
Conteft was, Whether the Plaintiff ſhould have Intere 
from the Time the Legacy ſhould have been paid? The 
Court would not give any Intereſt, not ſo much as from 
the Time of the Bill exhibited; nor would they give 
Colts, even out of the Aﬀets, but the bare Legacy. 


Fick verſus Fisk, Se Caſe 9. 


| 2 July. 

Homas Fisk the elder, had a Mortgage in Fee, 4 far, 
which was forfeited ; he makes his Will, and and tho _ 
deviſes all his Mortgages to Thomas Fisk the r, And the gur f 
makes him Executor and dies: Thomas the younger r 5 


proves the Will, and after dies inteſtate. The Plaintiff Detect of ac- 
takes out Adminiſtration de bonis non to Thomas the elder, gu 70 che Ea 


ecutor. But 


and alſo Adminiſtration to Thomas the younger, and fader. Bu 
brings this Bill againſt the Mortgagor; and the Defen- wy by 


Jane Fist who was Heir at Law to Thomas the elder and ſuch forfeited 
younger, and had bought in the Equity of Redemption. — 
This Cauſe was heard on Bill yp: wer, and it was — 
agreed that both the Fisks left ſufficient Aſſets without demprion,and 
this Mortgage, and the Bill was to have the Defendant duale 
Fisk to aſſign the Mortgage, and have the W . 
or elſe 99 thigte” cs 4 IE * 
And it was decreed, that the Defendant Fial ſhould 
pay the Plaintiff his Principal, Intereſt and Charges to a 
Day, os elſe aflign the Mortgage, and be forecloſed ; 
but my Lord Commiſſioner Trevor ſaid, if the Mortgagee 
had been in Poſſeſſion, and died ſo, he would uot have 
taken 


= mn th. — 
— * 


12 De Term. 7 Trim: 1 600. 


* the Mortgage from the mo there being x no Ds. 
fect of Aſſets. 


2 N Cordell verſus Noden. 


A. oe R. Cordell being a Merchant, and having an E- 
. pon ſtate of about 2 500 J. and being about to go 


=_— 4 
= 
* 


his Relations, peyon Sea, in December 1674, makes his Will, and in 
nent the. the Beginning thereof deſires "his Mother, and the De- 
hoot kw fendant Mr, Noden, to take upon them the Trouble of 
makes 5, and being his Executors, and makes them Executors, and 
tors,and gives then goes on and ſets down all the Particulars of his 
ons Eſtate, and caſts them up, and then ſays, All my Eſtate 
8 ety and whatever I e belongs to me, I diſpoſe of . as 


ering in his follows; and then deviſes a Legacy of 101. to Noden, 
| t 

tor lives ten his Executor; and ſeveral other Legacies to his other Re- 
Years aft) lations, to the Value of 22001. and after the making 


and acquires 


of his Will goes beyond Sea, and lives about ten Years, 
creed the für- and improves his Eftate to about 55007. His Mother 
viving *xe- dies, and ſeveral of his Relations to whom he had de- 
Trat. and viſed Legacies : And then the Teſtator dies. 
that the new acquired Eſtate ſhoulg go to the Legatees in Proportion. 
The Bill was brought by the Relations, who were Le: 
gatees, againſt the Defendant the Executor, to have an 
Account of the Perfonal Eſtate, and to have the Sur- 
plus diſtributed amongſt them: It was taken Notice of 
in the Caſe, that Mr. Noden had uſually been a Truſtee 
in the Family; that the giving him a particular Legacy, 
and the Words, deſiring him to take the Trouble of the 
Executorſhip, and the Computation made of his Eſtate, 
and the devifing all but ſo fmall a Part left for Contin- i 
gencies and Funerals, was a plain Evidence that he in- 
tended no Advantage of an Overplus to the Executor. 
The * miſſioners were all of Opinion that the Sur- 
plus ſhould be diſtributed; but in this Caſe not accord- 
ing to the Statute of Diſtributions, but according to the 
Proportion of each ones ny" s deviſed to him by the 
Teſtator. 


— 


In 2 e 0 
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Attorney General of he Dutchy, at the 1 
Relation of Mr. Ver muden, Plaintiff, Duc: 


TW 
Chamber at 

verſus Sir John Heath, & al Defendants 55% 

ord B 
HE Information ſet forth, that. the Relator and a” 
Defendants were Part-Owners of ſeveral: Coal- = ' ft- 


inCourt: 


Mines in Derbyſhire, | that the King hag a Duty of Lore The The Artoroay 


and Cope out of all the Lead Mines there, A by: the the Dutchy 
Cuſtom, if one Owner were at Expence for the im- Jie an Tone. 
proving or working a Mine, all the Owners ought; to or in Be- 


contribute and bear their Part of the Charge; that the Part-Ownee 
Relator had been at great Charges in making Soughs Mines,againtt 
and other things for working and improving the Mines, Oulan 


Outlawry i in 


without which they could not be wrought: (and ſo the 1b 8 
King would loſe his Duty) and that the Defendant Plc: 
— not contribute or pay any Part of the Charge; 
therefore to make him account with the Relator, and 
pay his Part of the Charge, was amongſt other things 
the Scope of the Information. 

JI 0 this the Defendant pleaded an Outlawry in the 

Re lator, and it was, long debated, whether the Plea was 
good or not, and at length the Plea was allowed by 
both the Judges to be good ; for tho Mr, Attorney Ge- 
neral be Plaintiff, yet the Relator i is to have the whole 
Benefit or Loſs of the Suit, and is himſelf Party to it, 
for it would abate by his Death, c. and the Ling's 
Name is only made Uſe of by the Form of the Court, 
and he is not directly concerned at all, and very little 
by Conſequence; and the Suit is not for the Ning 8 
Duty, but ms Relaror 5 Intereſt. 
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White verſus Huſſey ey K 2 al. i 12. 


'F 1] HE Plaintiff and Defendant Huſſey. were Truſtces 
in a Term for 99 Years, for raiſing a Sum 11 


Money, and 7 S. who had the Vero ſettled 1 
l ur: Wg 0 mas; upon 
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his Morher {who had conveyed it before ro him) for her 
Life, and after her Death, if he ſurvived her, then in 


Irtuſt for him and his Heirs 3 but if ſhe ſurvived him, 
_._. , then to her and her Heirs, Ten Years. after, Wh:e lends 


a Sum of Money to J. S. (having had no Notice of this 
ſecond Convey 


ing him: Then White ſets up his Mortgage, and exhibits 


ance to Huſſey) and takes a Mortgage of 
theſe Lands to Truſtees; J. S. dies, his Mother ſurvi- 


his Bill againſt the Mother of F. S. and the Defendant 


Huſſe -y, to ſet aſide the former Conveyance made by J. G. 
as being voluntary and fraudulent againſt him, and that 


* 


Not, neceſſa- 
ry to (end it 


'to be tried at 


Law, Whe- 
ther a volun- 
tary Convey- 
ance be fraudu 


lent or not? For a Court of Equity can determine it. „ 


therefore the Term of 99 Years might be wholly af 


figned to him, and he thereby enabled to raiſe the Truſt 


Money, and his own Mortgage Money too; the Mother 
anſwers, and ſwears, that before her conveying the E- 
ſtate to J. S. her Son, it was agreed between them, that 


he ſhould make ſuch Re-conveyance, and that the ſame 
was not made privately, or kept ſecret, nor was upon 


any Truft, and that ſhe knew nothing of White's lending 
any Money to her Son. 4 > Wk 
- White proceeds no farther upon this Bill. The Mo- 


* 
* 


ther makes her Will and deviſes this Land to Huſſey and 


another of the Defendants for Payment of Debts and 
Legacies : Then White exhibits a new Bill to the ſame 
Effect, againſt them, who make the ſame Anſwer the 


Mother had done before, via. ſetting forth her Anſwer, 


and that they believed it to be true. | 
Upon the hearing of the Cauſe, the Court unani- 
mouſly decreed for the Plaintiff, tho' it was ſtrongly in- 
lifted by the Defendants Council that they could not ſo 
do without directing a Trial at Law, whether the Settle» 
ment on Huſſey were fraudulent or not, for that Fraud 


or not was triable only by Jury (eſpecially where the 


Fraud, if any, was only from its being voluntary) and 


that if at Law the Jury ſhould find the Fact ſpecially, 
and ſubmit it to the Court, they could make no Judg- 


4 ment 


upon the Defendant Huſſey and his Heirs, in Truſt for 


| 
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ment upon it; but it muſt be expreſly found by the 
Jury to be fraudulent or not. But the Commiſſioners 
were all of Opinion they might decree a Conveyance to 
be fraudulent, meerly for _ voluntary, and that 
without any Trial at Law And 4 they did in this ' 

» 6 > © YE Boos Ot a Tan: tank 
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a Martin verſus Long, Caſe 14, 
Man deviſed a Term for Years to J. S. his Heirs, 4 Doniſ.of 

Executors and Aſſigns for ever, but if he died his Heirs, Ex- | 


before 2 1, leaving no Iſſue, then to J. D. The Deviſee died Aſigns for 
before 21, without Iſſue, and the Remaindet was held to £3 tif 


be good. — 
— — ——k—kf« maincder over this Remainder i is good. 

_ Claxton verſus Claxton. G 
T 


AIR Claxton had made a Jointure to his Wiſetof ee wal” 
veral Lands in Suffolk, and after made his Wall, Pier f 

and thereby deviſed theſe Lands to the Plaintiff) and hig Kah ages, 

Heirs, upon Condition to pay ſeveral Sums of Money to pay ferent 

ſeveral Perſons at ſeveral Days; and if he fail, then to ne ara” 

A. and his Heirs upon the like Terms, and dies. OE IG.” 

> 21 24.1 2. _  Jimber for that, Purpoſe, during the Life of a Jointrefz. 
Some of the Money being near due, and the 'Plain-: 

tiff not having ready Money, and fearing to loſe the 

Eſtate, exhibited his Bill againſt the Jointreſs, and thoſe 

that were to come in upon his Default, and pray'd that 

he might be admitted to fell Timber off the Eſtate, to 

pay the Money; and the Court without Difficuley de · 

creed it accordingly. ee 
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Caſe 1 5. 
27 January. 


"_ Tay verſus Slaught F. 


 ENANT in Tail ſettles Lands for a Charity, and 
in 1652 a Decree was made by the Commiſſio- 


Tail without, 
levying a 


— Charity; then the Eſtate Tail is ſpent, and Tay, who 

Charity, Was the Ainet Man in Fee, and an Infant, 
bind him in Exceptions to the Decree, that he | 6ught not to be 
Remainder. Und by the Decree, not coming in under the Tenant 


in Tail. 


the Statute good and binding 
Man, as well as againſt the Iflue in Tail ; 


and therefore 
confirmed the Des with Colts, | 


7 


Wheeler verſus Newton. 


Caſe 16. 
Sealing, not HE Plaintiff had articled with the Defendant for 
Turners fg the Purchaſe of ſome Lands of his Wife's, and 


 greement out the Articles were in Writing, and ſigned by the Parties, 
of Frauds, but not ſealed ; but the Plaintiff was put into Poſſeſſion 
of ſome Part of the Land; and therefore the Court 

2 | deere 


Fs 3708 18 of Charitable Uſes for applying theſe Lands to the 


put in 


But all the Commiſſioners were of Opinion that all 
Appointments of Tenant in Tail to a Charity, are by 
againſt the Remainder 


3 


1 


=. 


* 5 gu, — 


* 


mn Curia Cuntelluria. 
decreed an Execution of the Agreement, tho ĩt were not 


1 0 wt * it 
# \ 
T 
\ 


under Seal. And my Lord Commiſſioner Rawlinſon ſaid, 
- that Agreements in Writing, tho' not ſealed, have ſome 


better Countenance ſince the Statutes of Frauds and Per- 


juries than they had before. een I) 110! 
Fairbeard verſus Bowers and Foxcraft, den. 
ene 2 Vern. 202. 


OWERS being a Freeman and Citizen of London, — 
and having three Baſtard Children by the Plaintiff Bien by 
Fairbeard (which Children were likewiſe Plaintiffs in Freeman of 
before his Death gave a able e E 
On er 


q „* * 


Bond of 10001. to the Plaintiff, Fairbeard, conditioned his Deach, io 


for. Payment of 500 l. within ſix Months after his Death, bo 8 57 


to be equally divided between the three Children, and ſimple Con- 

after confeſſeth a Judgment upon that Bond defeazanced the Widows 

in the ſame Manner, and dies Inteſtate. The Defendant pa br 

Bowers, who was his Widow, took out Adminiſtration vill bind the 

to him. T4 „egen ö 5 $13 97 gatory Part. 
This Bill was exhibited againſt her and Foxcraft, 

who was Creditor of the Inteſtate's Eſtate, to have 


a Diſcovery of Aſſets, in order to ſubject them to the 


Judgment. And Bowers had a Croſs Bill againſt Fair- 
bread, Gic. to be quieted in the Enjoyment of her 
Cuſtomary Part, and to have an Injunction againſt the 
Judgment. eis & Ft” Ad 

As to Fairbeard's Bill, ſhe pleaded the Cuſtom of Lon- 
don, by which ſhe was intitled to a Moiety of her Hus- 
band's Eſtate, after Debts and Funerals paid, and that 
ſhe had no other Proviſion but that, and that there was 
no Conſideration for the Plaintiff's Judgment; and be- 
ing to be paid after Bowers's Death, it was but in Na- 
ture of a Legacy, and demurred to the Diſcovery. 

In the hearing of theſe Cauſes the whole Court was 
of Opinion, that there was no Conſideration for enter- 
ing into the Bond or Judgment (tho' it was urged, that 
by the Statute a Man is obliged to provide for his 

| 3 F Hhaſtard 


— — rr 7 
| Baſtard Children): and therefore being to be paid after 


that it ſhould be — out of the Inteſlate's 20 | 


A. puts out 
PL at In- 


tereſt to the 


E. I. Compa- 
ny, and takes 
Bond for it in 


the Name of 
* * his 
ife's Rela- 
hi. A. be- 
comes _ 
rupt; J. S 
ſummoned 
before the 
Commiſſion- 
ers before Ex- 
amination; 
he tells the 
E. I. Compa- 
ny, that the 
Money was 
not his, but 
that they 


ſnould Pay it 
rſon 


to the 
that brought 


the Bond. A.'s Wife brings the Bond, and has the Money paid her. Equity will not relieve againſt it. 


Caſe 18. 


An Executor 
ſhall not re- 


deem a mort- 


gaged Term 


without Pay y- 
C 


ing a De 
contracted 
after. 


18 


De Term. III "690. 


Bowers s Death, they reckoned it to be in Nature of a 
Legacy, and that all Bomerss Debts, and the Widow's 


Cuſtomary Part, ſhould take Place before it (but my 
Lord Commiſſioner Ramlinſon ſaid he thought the Judg - 


ment ſhould be paid before other Legacies, if there had 
been any) ſo they decreed. an Aceount of the Eſtate and 
perpetual Injunction againſt the Bend and Judgment, and 


\ 


Hil vetids Moor. 


HE Defendane Sir Jobs Moor was a Relation to 
Mr. Hinton's Wife, and Mr. Hinton had 
1000 L. at Intereſt to the E. IJ. Company 


Part, 1 Toltoient, 80195 2119 


, and — Pl 


Bond for it in the Name of Sir Johns Moor; after a 


Commiſſion of Bankrupts was taken out againſt Hinton, 
and Sir John Moor was ſummoned before the Commiſ- 
iz ſioners to be examined concerning Hinton's Eſtate, who 
appeared before them, and dere a Copy of the Inter- 
rogatories, and Time to conſider them, which being 


granted, Sir John Moor before his Examination, goes and 


tells the E. 7. Company, that the Bond that was given 
by them to him for 1000 J. was not for his own Mo- 
ney, but they might pay it to ſuch Perſon as ſhould 


bring the Bond; and upon that Hintons Wife brings the 


Bond and receives the Money. 


This Bill was brought by the Aſſignees of the Com- 


miſſioners, to enforce Sir ohn Moor 5 pay the Money, 
but che Court would not reliove them. 


Eccles verſus Thavill. I 
HE Court declared in this Cauſe, that if a Man 
mortgages a Term, and afterwards becomes other- 


wile indebted to the Mortgagee, and dies; his Executors 


put out 


/ 
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In Cried Cancellurid. 
Or Ad miniſtrators mall never redeem, without payn 
the other Debts contracted after the Morgans but 11 
they had been contracted before, they would have been 
intended to be included in the Mortgage. Fer Rawlinſon, 


: 1 BJ Ne 111 Is 7 4 . . 4 1. J $5.4 | 
AI. F.. ern it Sill 55 } Ca 5 
© "Kingdom verſus Boaſes. cee 
HM af: 2 Js Din JHA M42 MH -; 14 DI 8 Si #3 7 
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HE Bill was to diſcover, whether the Defendant, One Witness 


| 2 ? againſt the 
who was a Purchaſer of Lands, had not Notice Defendant's 


Anſwer, not 


of the Plaintiff's. Title before, his Purchaſe ; the Defen- Hen 1s 
dant by his Anſwer poſitively denied the Notice; and Bamse < 


the Plaintiff proved it by one Witneſs only. And it 
was held by the Court, that one ſingle Witneſs agiinſt 


© » - 


* 


the Defendant's. poſitive Oath in his Anſwer, is not ſu f. 
ficient to ground expe 


* & 4 


= ITH E RS bein g 2 80 rivener employed by Sir A Serhvener 
V Edmund' King, did propoſe to him à Security ployed to ex. 
for 8001. which was the Eſtate of one Billingſly, and Tir fal, 
the Title was carried to Council to peruſe; 'who' apptt- in hi Dury, 
ved the Title, if Billingſy's Wife had ſuch à Jointute d make a» 
made her of other Lands, as would barr her Dower, fer; ng 
and directed Withers to inquire, and ſatisfy him of that hereby his 
Matter. Withers never made any Inquiry, or at leaſt Sufferer: af. 
| | terwards the 


never gave any Anſwer to the Council, but told Sir Ed. Scrivenct a 
mund that Billingſly was a very honeſt Man, and ſo pre- fin d make 


vailed on him to lend the Money; Billingſly died, "ghd tion another 
« . Ay - : A 2 t 3 1 18 Way. This 
his Wife appeared to have a Jointure of thoſe mortgaged Agreement 


hen int; Mane Free urged that 
when the Plaintiff clamoured and made loud Complaints „ 


againſt Withers, that he was like to loſe his Money by Confidera- 
ö | nl i a8 / | Fly ro pes of ion. 
his Means, and expoſtulated the Matter ſharply” with 


Lands. Withers purchaſed in the Jointreſſes Title; | and gen, 


- 


him at Sir Edmund's Council Chamber, Withers, to ap- 
peaſe him, agrees to affign the Jointreſſes Eſtate in the 
firſt Place, to ſatisfy the Plaintiff Money, &c. and im- 
mediately reduced the Agreement into W ing R 
2 e ſelf, 


"Is — F il rags. 


TY 7 executes it by ſealing; but he afterwards 1 re- 
fuſing ro make i it good. 1 Fay: m1mo3 SCSI oar[4 | 
This Bill was bead ght to nl him to it, bd: his 
| Croſs Bill was to ry aſide the Agreement, for khat it 
was without Conſideration, and he threatned and fright- 


ned into it, and that he was not aware what he did 
when he did it: But the Court diſmiſſed his Croſs Bill, 


and decreed the Execution: of; the W r 
Caſe 21, -  Wittingham verſiily T hornborongh. 
| A Policy C YI HORNBOROUGH and others came to the Inſu- 


ing made an rance Office, and bought a Policy for the inſuring 
Cour a. the Life of one Horwell (upon whole Life they had no 
creed it ro be Concern or Intereſt depending) for a Tear; and the Po- 

licy ran, whether Intereſt or not Intereſted ; and the 
Premium 51. per Cent. and they took this Way to draw 
in Subſcribers. They agreed with one Marwood a known 
Merchant upon the Exchange, ard a leading Man 'in 
ſuch Caſes, to ſubſcribe firſt; but in caſe Harwell died 
within the Year, Marwood was to loſe nothing, but on 
the contrary was to ſhare what ſhould. be gained) from 
the other Subſcribers. 

Upon the Credit of Marwood's ſubſcribing, foreral 
others (who had inquired of Marwood about Harwell, 
who was his Neighbour) ſubſcribed likewiſe. Harwell 
lived four Months, and then died, and this Bill was ex- 
hibited to be relieved againſt this Policy ; and this Matter 
being all confeſſed b 1 cg the Court decreed the 
Policy to be delive 3 up, and the Premium to be re- 
paid, the Plaintiffs deducting thereout their Coſts. 

The Court ſaid, this Way of Inſuring, was firſt ſet 
up for the Benefit of Trade, that when a Merchant 
happened to have a Loſs, he might not be undone by 
it, the Loſs by this Wa being _ by many; but if 
fuch ill Practices were uſed, it would turn to the Ruin 

of Trade, inſtead of advancing We: 
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WEE me" 3 
0 
Tub verſts Sappi! a2 
HE Caſe Was, A. died Inteſtate, leaving nue ** A Perſon die 


| one Child, an Infant, Adminiſtration was com- having Gas 
mitted to J. S. during the Minority of the Infant, who whole perſo- 

died within a Month after Age, the Plaintiff took out 1, gs ro kim, 
Adminiſtration de bonis of 4. the Father, and brought vi: wings 
this Bill againſt the Defendant, who had taken out Ad- Diftribu- 
miniſtration to the Infant to have an Account of the 
Perſonal Eſtate of 4. ; 

The Defendant pleaded the Statute br Diſtribution of 
Inteſtates Eſtates, The thereby the whole Perſonal Eſtate 
of A. became veſted in the Infant, and ſo belonged to 
the Infant as his Adminiſtrator, and ſo he not account- 
able. And the only Queſtion was, Whether the Statute 
did extend to this Caſe, there being no Perſons to ſhare 
the Eſtate, but one to have the whole. 

All the Court were clear of Opinion that it did, and 
allowed the Plea, notwithſtanding it was ſaid that a 
Cauſe had been decreed to the Contrary in the — 


Rives verſus Rives, & al. Cale 2. 


HE Caſe was, G. Rives made a Settlement ww his What Pro 8) 
Eſtate upon \ Dimfalf for Life, then to Truſtees for nant be Life 
99 9 Years, for — 500 J. apiece for his three Nieces, 4 
to be paid at their reſpective Ages of 21 Years, and on; ng 
after to the Plaintiff for Life, with Remainder to his 
firſt Son in Tail, with divers Remainders over. The 
Plaintiff's Bill was to be let into the Poſſeſſion of the E- 
ſtate, paying his proportionable Part of the 1 500 J. that 
was charged upon it, 500 J. of which was due in pre- 
ſent, and the reſt not in ſeveral Years. + | 
The Court decreed, that the Plaintiff's Eflate for Liſe - 
ſhould bear 700 J. and the Remainders the other 8001, 
and that he ſhould be let into Poſſeſſion, paying the 
700 J. but if the other 800 J. ſhould, according to the 
G L.imi- 


K 


, — — 
K ms Da Term. S. Trin. 1691. 


I Limitations of the Truſt, become payable, during the 
Plaintiff's Life, he was to pay it; but then the Term for 
| 99 Years, was to be his Security to reimburſe him again. 
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Caſe . Maor verſus Rycault. 


So MAN fteals a young Woman who had a conſide- 
we 4 rable Portion, which was in Truftees Hands : Af- 


Wife, agrees tex the Marriage, her Friends would not part with the 
that her For- 


rune, which Portion, unleſs the Husband would give Security that it 
dees Hands ſhould be ſettled for the Benefit of his Wife; and it 


ſhould be laid Was agreed that it ſhould be laid out in Land, to be ſet- 


cha of = tled to the Husband and Wife, and the Heirs of their 
Agreement, Bodies; and a Judgment was given by the Husband for 


tho? after : | 
Marriage, this Purpoſe. . 


not to be conſidered as voluntary, ſo as to be ſet aſide in Favour of a Creditor of the Husband. 
Now this Bill was exhibited by a Creditor of the Hus- 
band, for that it was after Marriage, and voluntary, and 
ſo ought not to prevent a Creditor of his Debt. 
But the Court would do nothing in it, for that if 
the Husband himſelf had exhibited a Bill here againſt the 
Truſtees for the Portion, the Court would not have de- 
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_ — it to 2 without 3 ſorne ſuch Setelement ; 
ſo the Bill was diſmifsd, but without Cofts. 


N 11G 


Hmonds. verſus . * 25 Gul 25, 


EE Caſe was this, upon the Marriage of 2 - By Martigs 


man, 500 1. of her Portion; was put into Sir — 


F Child's Hands, upon Articles to this Effect, wit. 70 9 


that the Money ſhould Lye in dir Francis Hands, at tion, ould 
Intereſt, to be laid out in Land, by the Conſent of ind in a Puschel 


of Lands, to 


Husband and Wife, and the Survivor, and the Land to be ſrtleb'on 
be ſettled on the Husband and Wife, and the Heirs of Wit ad 2nd 
their two Bodies, the Remainder” to the Heirs of the their Lives; 


Body of the Wife, Remainder to the — Brother, o. the Heirs of 
and that till a Purchaſe had as afotefaid; the Ititereft dies; Re- 


ſhould be paid to the Husband and Wife, and the Sur. mainder to 


vivor of them, and the Aſſi gns of the Survivor. The the Body of 


Wife dies without Iſſue; then the Husband dies: The Remainder to 
Brother and Adminiſtrator of the Wife brings this Bill 5* Wiſes 


to have the Money inveſted in Land, purſuant to the Brother, in 


Articles. Wife dies 
without Iſſue, 


and then the Husband dies, the 5001. not being laid out. Per Trevor and Rawlinſon, This Money 
is not to be confidered as Lands; but per Hutchins it is, and to 0 to the Perſon to whom the Fee is 
limited, and not to the Executor of the Husband. 


But the Court, viz. Trevor and Rawlinſon were of 


Opinion, that the Money ſhould not be laid out in 


Land, but ſhould go to the Adminiſtrator of the Hus- 
band, for that there was no Child nor Creditor in the 
Caſe; that they did not take it to be the primary In- 
tent of the Articles, to have Land purchaſed, there be- 
ing no expreſs Agreement to purchaſe, but only that it 
might be purchaſed, if the Husband and Wife ſhould 
elect and agree to have it ſo. 

But Hutchins was of a contrary Opinion, he thought the 
Intent of the Parties was, that Land ſhould be purchaſed, 
and that for the Remainder Man, the Court ought to de- 
cree it, and relied on the Caſe of Annand and Honeywood, 
Withwick and Fermy, Attwood and Kettleby, 1 ad- 
* in this Court. dir 


De Term: Paſche, 1691. 


Caſe 26. 


Where * 


be Flaintilf | 


Wife in 2 
quity. 


Husband may 


; 


Sir Robert Brooks vers Lady Brooks; 
EM . 


IR Robert Brooks wis Plainnilf BOY ** Lady and 

others, and a Motion was made to have her com- 
mitted, for not anſwering Interrogatories, but the Court 
would not grant it, and declared a Man could not be 
Plaintiff in this Court againſt the Wife. On Saturday 
following this Matter was moved again, and then the 
Court was of Opinion, that tho a Man could not have 
a Bill againſt his Wife for Diſcovery of his own Eſtate; 
yet, — before Marriage ſhe enters into Articles con- 
cerning her own Eſtate, ſhe has made herſelf as a ſepa- 
rate Perſon from her Husband, and therefore ſhe was 
ordered to "anſwer 1 in a Weeks Time. 


—— — 


De 
Term. S. Trinitatis, 
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Burwell verſus Harriſon. Caſe 27: 


HE Defendant had entred into Articles with the 2 Kern. 237. 
: Plaintiff, to make him a Leaſe of certain Lands 4 article 
in the County of Norfolk and Iſle of Ely, with uſual make him 4 * 
Covenants; and the Plaintiff brought this Bill to have f C. 


| | uſual Cove- 
a Leaſe made accordingly : And the only Queſtion was, name, 3. | 
Who ſhould be at the Charges of Repairs? Twas pro- to have the 
ved in the Cauſe, that in Norfolk and the Iſle of E ly, he fal be. 
the Landlord did uſually covenant to repair; that when de Charges 


X ., of the Re- 
Lands there were lett without Leaſe, the Landlord did pairs, tho 


n * 2 
uſe to repair; that when the Defendant did laſt lett County for 
Part of the Lands in Queſtion, without Leaſe, he was e, Fr to 


| be at thoſe 
at the Charge of all Repairs. Defendant pretended that Charges. Secus 


the Lands were of a conſiderable better Value than the bad be = 
Rent reſerved, which was ſo ſmall, in regard it was hae infor 
intended the Plaintiff ſhould repair: But no ſuch Agree. !* king of 
ment or mutual Intention was proved, 

The Court were of Opinion, that the Words Uſual 
Covenants ſhall be intended uſual all over England, and 
that the Leſſee being Plaintiff here to have a Leaſe, 
ſhould be obliged to repair, notwithſtanding the con- 
trary Uſage in Norfolk, but that the Caſe might have 


11 had 
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b . Offiey * Oſſey. * 


One 8 2 


HIS Caule came on amicably, and the Que 
33 his © propoſed were, 1 "1ſt, John Crew owner of Crew Hall, 
Life, with had ſettled the ſaid Houle by Deed executed in his Lite, 


Remainders 


over, add fo that after his Death it would go to his Daughter for 
dei n., her Life, with ſeveral Remainders over; and by Will 
Goods and . deviſed all the Goods, Furniture and Ornaments in Crew 


2 Hall, to fuch Perſons as the faid Houſe was to go to af- 
. his Death, by Virtue of that Settlement. The Daugh- 


th 


pave ther ter marries Mr. Offley, who dies, not leaving Perſonal 


Houſe after 


— Eſtate ſufficient to pay his Debts; and the Queſtion was, 


ment, the Whether by this Deviſe, the Daughter had the abſolute 


Goods and Property in the Goods at Crew Hall? for if ſhe had, then 
tal. Bo d by the Intermarriage they became Mr. Offiey's, and would 
1 be liable to the Payment of his Debts: But the Court 
be under the Were of Opinion, that ſhe ſhould have but ſuch an In- 
ft Taker to tereſt in the Goods as ſhe had in the Houſe, vis; the 


apo: of, i Uſe of them for her Life, and that Nobody ſhould 


nor ſubje 


het or her have an abſolute Property in them but he that had an 

Deb. abſolute Property in the Houſe, by the apparent Intent 
of the Deviſor. 

Term raiſed The 24, Doubt was on the Marriage of Mrs. Offiey 

eres with her Husband; there was a Term created for railing 


er Annum 


Pin-Money 200 l. per Annum for her Pin- Money, which Money had 


to the Wife, 


with Cove: been conſtantly paid to her by her Huſband's Steward, 
the Huzband except only the laſt Year before his Death, which was in 


kit. A Tears Arrear; and in the Settlement was a Covenant on the 


of it. AYear's 


Arrear at the Part of the Husband for the Payment of it: And the 


Husband's 
Death held Court were of Opinion, that this being an Arrear only 


a5 mould be for one Year, and there being a Covenant for the Pay- 
cnargec on ment of it, ſhould be ſuch a Debt as ſhould be charged 


his Truſt E- 3 ved 7 : X 
ſtare ſettled on his Truſt Eftate. Sectis if it had been in Arrear for 
of his Debts. Many Tears. 


> 3dl, 7 


had a difterent , if if the Defendant had been 
Plaintiff to have — Burwell to have taken a Leaſe, 


. 
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the Jewels and P late had been — 2 with > 3 
Pin-Money, and that the Value o them "i box. did, wie as her 


amount to: above 00 Se the Court decreed them, Parepter- 
bun of ſo ſmall * in * © ther Husband's — 


Eſtate. 3 
athly, There had deln b Rib in Mer, Offley's 592: allow: 


Funeral, which the Court decreed ſhould. * a 190% to ag 2. 
affect the Truſt Eſtate, Mr. ey being Tefiator's - 
great Eſtate and Reputation in his 8 => 
— there; but if he had been buried elſewhere, ;.1 © ond Fa 
ſeemed his Funeral might have been more inte, 
the Court would not have allowed ſo m uod. 

5thly, In Mr. Offley's Marriage Settlement there was a | Whers — 2 
Term for raiſing 10,0901. for a Daughter, but it was ſo «f: 12 680055 
ſhort that the ©rdinary Profits of the Land Gal Zn. wink evc- 


raife above half the qum; but therg. Now r be felled, 
in the Land, which was qpen ah Mr. rb . 
which the Court ordered ſhquld | bo woy againſt.che 


Truftces ta have Power to make Sg lu an er 4 
any other the Lands of the Heir, 38 Need ſhauld, ED 


quire, ſo as it were done in an orderly Manner, ſo that 
the Money might be raiſed. And my Lord Commiſſioner 
Hutchins ſaid, that in ſuch Caſe where the uſual Profits 
of the Land will not raiſe the Money appointed within 
the Time, this Court may order Timber to be felled 
off the Land to make it up. 


Hadd verſus Carter. 8 20 


AN DS were deviſed to the Defendant Carter and Dei .: 


his Wife for their Lives, and after their Deceaſe 17 "id 
to {uch of their Children as ſhould be livin g at the Death mainder to 


of the Survivor of them, and to their Heirs, equally o Child or 


be divided between them, he the ſaid Carter paying 40 J. ould be 


living at his 
to the Plaintiff, Wc. at a certain Time. Death, and to 
: their Heirs, 
The AA. Paying 
2 | 40 J. to B. 
This is a Charge not only on A.'s Eſtate for Life, but alſo on the Remainder, 
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Caſe 30. 


The Son of 


a dead Uncle 


not intitled 


to a Diſtri- 
bution with 
a living Uncle. 


Caſe 31. 


"The Court decreed” the Land to be ſold for rag 


or the Money, and then the Defendants to have Auch a' 
Proportion of the Overplus of the Purchaſe-Money as 
was anſwerable to thei Intereſt for Life in the ud 


8 for the Money deviſed i is a Sow ow - the: Eflates, | 


Mam verſus Ern "ik 


Man | Wes inteſtate, leaving an Uncle and Uncle's 
Son, and the only Queſtion was, Whether the 
Son of the deceaſed Uncle ſhould come in for a Diſtribu- 
tion with the living Uncle, by the Statute of Diſtribu- 
tions: And all the Court were of i - neowag that he 


ſhould not. 


F reeman verſus Freeman. 
Man enters into Bond, that his Son; who was Te- 
nant in Tail, ſhall not alien, and dies; the Son 
uffers a Common Recovery, and thereupon the Bond 


being put in Suit, - the Bill was brought for Relief, but 
was diſmiſs d with Coſts, 
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In CVRIA CANCELLARIK. 


Caſ. 5 verſus N. aterhouſe. Web Caſe 2: 2 
HE Cafe was, Waterhouſe the Defendant was pol- A particular 
I. ſeſſed of ſeveral Houſes as Executrix to her Huſe Wing for | 
band, for ſeveral Tettris of Years, and wich were in of an Eftate, 
Mortgage at the Time of his Death; and there Were within the ; 
likewiſe two other Houſes which the Husband had pur. Sam of 
chaſed for Years in his own and his Wife's Names, which ec the Pay 
were not in Mortgage at his Death; after the Death of ke, or that f 
the Husband, the Defendant his Executrix gave otit Par- kin town 
ticulars, wherein are contain'd, as well the Hotifes not Tins of _ 
in Mortgage, as thoſe that were in Mortgage, in order if that con- 
to {ell them, and were ſhowy the Plantiff Caſs, who had than te 
been much intruſted and adviſed with in all concerns of Nang af he 
—. 
ae Purchaſer catuiot comper a fpeciftex Eeedtion of the Refidde on the Parttealer, 
' Orher Purchaſers not bidding endiigh;Cafs Hirnſelf, who 
was 4 Creditor of the rw comes to a Agreement 
with the Defendarit for the Puxchafe' of all the Houſes, 
and it was pretty evident in the Cafe, that all the Houſes 
were taken by Plaintiff and Defendant to have been in 
Mortgage; and that the Defendant was not appriſed that 
ſhe had any Title to any of them in her own Right, and 
ha 
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upon the Plaintiff's Agreement there was a Conveyance 
executed of the Houſes, but by the Words of it, it was 

\ reſtrained to ſuch as were in Mortgage. FRE. 
_ Afterwards, the Defendant being adviſed, that the 


- Houſes which were purchaſed in her Husband's Name 
and hers, came to her by Survivorſhip, and were not 


liable to his Debts; and that not being in Mortgage, they 


were not conveyed to the Plaintiff, ſhe refuſed to let him 


have them, tho it appeared in the Cauſe ſhe had often ſaid 
ſhe had ſold them, as well as the reſt, to the Plaintiff, and 
he had paid the Taxes for them; ſo this Bill was brought 
to have the Houſes conveyed, and to have a farther Aſ- 
ſurance of the others according to a Covenant. | 

But the Bill was diſmiſſed, as to all but the making 
farther Aſſurance ; for tho' the Court ſeemed ſatisfied, 
that the Defendant had covenanted to convey all to the 
Plaintiff, and thought ſhe had ſo done, yet there being 


no Agreement in Writing, as to the two Houſes not com- 


priſed in the Conveyance, the Statute of Frauds and 
Perjuries ſtood ſo full in their Way, that they could not 
decree the conveying of them; for tho the particular 
were in Writing, and theſe two Houſes mentioned in it, as 


well as the others; and tho' it was proved, that that par- 


ticular was ſhewed to the Plaintiff, yet it was not proved 


to have been ſhewn to him on his Purchaſe, nor that 


. 


he purchaſed by it. 


Calez Bentham verſus Haincourt. 

27 October. | | 5 0 | £1 
4. Mor- IT was held by the Court in this Caſe, that if a Mort- 
5 gagee after Notice of a Subſequent Mortgage joins 


c. then B. with the Mortgagor in Sale of the Lands to a Stranger, 


enters, and 


after faffers the Money received by either for the Purchaſe, ſhall fink 
Sager 50 1c. ſo much of the Purchaſe Money: And in this Caſe the 


gagor to re- 


_ cave un „ Mortgagor being Son- in-Law to the Mortgagee, and he 


veral Years, having entered, and afterwards ſuffered the Mortgagor 


without re- 

quiring Inte- 

reſt. This | 
Intereſt ſhall not te charged 


to 
on the Lands to keep out C. 


| 


. 


=: Curia Cancellaria. L 


- 
3 


to take the Profits for ſeveral Years, without requiring 
Tate EM anne 1 B05 UTE4 90 10 eps I 

The Court held, that the Lands in the Hands of the 
ſecond Mortgagee ſhould not be charged with any In- 
tereſt for that Time, that is, that the Intereſt of the 
firſt Mortgagee ſhould not affect the Lands, ſo as to keep 
out the Fond Mortgagee longer than he would have 
him, if the Intereſt had been duly paid. ro 


— 4 


Coningham verſus Melliſh. Cale 34; 
N | | 28 October. 
8. by Will deviſed thus. I give and bequeath- unto nec of 


u Coxen Thomas Melliſh all that my Meſſuage, called Lands to his 


the Star in Chicheſter, to have and to hold, to him, his and his Heirs, 
Heirs and Aſſigns for ever, in Truſt, to be fold for the Pay- be — Ag 
ment of all my Debts and Legacies within 4 Year after my his Debrs 
Death, and makes Thomas. Melliſh his Executor. The and Legacies, 
Plaintiff was Couſin and Heir to the Deviſor, and ſought 4. Executor, 
by this Bill to make the Surplus after Debts paid a Truſt — 
for him. | 1 1 K — 2 
Truſt for the Heir, as it would have been on a like Caſe, on a Conveyance executed. 
Rawlinſon and Hutchins being only in Court, the latter 
held clearly, it was no reſulting Truſt, the former 
doubted. 1 10 zan TEST F023 7 
Afterwards, Friday the 3oth Inſtant, the Caſe was 
again debated ;. the Argument to make it a reſulting Truſt 
was, that upon a Conveyance executed, it would have 
been ſo, and there could be no Reaſon why, being by 
Will ſhould alter the Caſe. . een 13omn 
The Argument againſt it was, that tis plain the Teſta- 
tor had a Regard and Kindneſs for Thomas Melliſh, his 
Coufin (as he calls him, in his Will) who was as near of 
Kin to him as the Plaintiff, that is, his Heir; but if the 
Surplus of the Land ſhall be conſtrued to reſult to the 
Heir, the Conſequence would be, that Thomas Melliſh the 
Executor ſhould have nothing but his Labour for his 
Pains; for if there be a reſulting Truſt for the Heir, 
the Perſonal Eftate muſt, by the Rules of this Court, be 
3 TOY in 


Caſe 35. 


2 Vern. 241. 
S. C. 


One * Will 
deviſes Lands 
to Truſtees in 


IN Te A Nb 1 
in the firſt Place applied 


* 1 


towards Payment of the Debts 


in Eaſe of the Lands, and ſo Thomas Melliſh would not 


have any Thing, either as Executor or Deviſee.” | 
Wherefore the ſaid two Commiſſioners held My no re- 
ſulting Truſt, but decreed the Heir to join in Sale of 


the Land. 


Vernon verſus Jones. 
IR Thomas Vernon had mor 7 his Eſtate for 


Vears, and then married, and afterwards made his 


Will, and deviſed all his Linds to Truſtees upon Truſt I 


Tut ro pay to {ell (except his Capital Meſſuage, ©.) to pay certain 


200. 
— 


Kent. 


ge to his 
Wa 12 Life, 
fox hex Join- 


ture, and 0- 


ther — and 


and C 
8 


8 
e an 1 
Wife join in the Wife 


a Mortgage 
tar raiſing 

8000 1. and 
Levy a Fine 
accordingly, 
and he exe- 


Debts, and afterwards to raiſe. 200 L per Ann. Rent- 
Charge, out of the excepted Lands, for his Wife for 
Life, for her. Jointure, provided ſhe releaſe her Dower; 
alſo to raiſe certain Portions for his Daughters, and 
a Maintenance of 1001, per Ann. for his eldeſt Son, and 
ſoon aftex he makes another Mortgage for 8000 l. and 
Jones in a Fine upon this Mortgage; and 

about the ſame Time he makes a Deed of Truſt, where- 
by he Lonveys all his Lands to ſeveral Perſons (who 
were Sureties Far ſome of his Debts) in Truft to fell all 


curesaDeedof Or any Part for Payment of his Debts, and that after- 


Truſt to {ell 
for Payment 


of Debts, and 


waxds the Surplus thall be to him and his Hears, 


rhe Surplus to be to him and his Heirs; ; yet after his Death all this held no Revocation, but only 
tro tanto, ſo that the Wife a ban to come in for her 200 J. ger Ann. and the other Legacies and 


Charges 'ro take Place, if {i 


cient, if not, in Proportion. 


Afterwards Sir Thomas Vernon * wichiat new Pub- 
lication of his Will; and the Queſtion was, Whether 
by this Mortgage Fine and Deed of Truſt, ſubſequent to 
the Will, that be fo revoked, or the Wife 10 barred, 

that the ſhall not claim the 200 I. per un; th C 
It was, urged for the Plaintiff, that this Mortgag e and 
Eine e to the Will, were without doubt a. Re- 
vacation of it in Law, and that there was no Reafow 
why Equity ſhould relieve againſt: it, and that the Dred 
of ra 8 the Caſe 2 ſtranger; for whereas . 
3 1 18 
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7 Will he had, lubjected his Lands (with Exception N 
ſome Particulars) to be ſold, for Fayment of Debt, 
and made thoſe excepted Lands a Fund to raiſe 200“. 
per Ann. for his Wife's Fortune: No by this ſubſequent 
Deed of Truſt he had ſubjected thoſe excepted Lands, 
as well as the reſt to be fold for the Purpoſes: in that 
Dced, and ſo had deſtroy d the Fund upon which the 
200 J. was by his Will to be raiſed for his Wife, and 
had declared the Surplus of all, after Debts paid, and his 
Truſtees indemnified, to be to himſelf and his Heirs, and 
to obviate any ObjeCtion which might be made, as if the 
_ Wife's having a Right of Dower, might be a Conſideration 
for the 200 J. per Ann. given by the Will, and ſo ſhe a 
kind: of. Purchaſer: It - ſaid, there was a Mortgage 
upon the whole Eſtate before the Intermarriage, and ſo 
the Wife's Title of Dower of no Conſideration at all, 
or if it were, ſhe had barred herſelf thereof, by joining 
in the Fine upon the ſecond Mortgage. : 
On the other Side, it was ſaid, that nothichflanding | 
the Mortgage, which was precedent, to the Marriage; 
yet, that being but for Years, the Wife was intitled to 
her Dower, and would den be intitled in Equity to re- 
deem the Mortgage on Payment of her Proportion of the 
Mortgage Money; and that the 200 J. per Ann. was de- 
viſed to her by che Will, upon Condition, that ſhe ſhould 
extinguiſh her Dower, which The had done by joining 
in = Fine upon the ſecond Mortgage, and ſhall be in- 
tended to be done in Compliance with the Direction of 
the Will; and therefore ought not to be turned to her | 
Prej udice,- that the ſubſequent Deed of Mortgage and 
Fine, and the Deed of Tra being all made for parti- | g 
cular Purpoſes; ſhall not be intended a Total Revocation 
of the Will, but only pro tamo, and to ſerve thoſe par- 
ticular — = {everal Caſes were cited to that 
Purpoſe, as the Caſe of Hall verſus Dench, which was 
decreed. at the Rolls, and after affirmed in Hout, and 
was to this Purpoſe: A Man makes * Will, and deviſes One Ore make : 
K | 1 5:11 QET tain 4 > | 


- »\.. viſes certain 
Lands, which he afferwards Mortgages. This no total Revocation of the Will. 


—— — — — 2 


EY i. all — 


7 5; 0 "Ne Te erm. & Mich. 1691. 


Mrs. Danby's Caſe was remembred, where ſhe Joined with 
her Husband in a Fme, in making a Mortgage, which 
afterwards did not proceed; then her Husband died, and 
ſhe brought a Writ of Dower, and got Judgment by 
Default, and the Heir could not be relieved againſt it 
here, as he certainly would have been, if that Fine had 
been a Barr of her Dower in Equity, as it was at Law. 
Some Caſes alſo were cited, where even at Law ſeveral 
Deeds and Acts ſhall be zcconiited belt as one, and there- 
fore it has been adjudged, that where a Man has a Power 
to revoke Uſes by Deed, and he levies a Fine of the 
Lands, and afterwards declares the' Uſes by Deed, tho 
this Fine of it {elf ſingly would have been an Extin guiſh- 
ment of the Power of Revocation; yet the Deed that 
comes after ſhall be coupled with it, and be accounted 


but one Act. F 


All the three Coram: were of Opinion, chit | 


dend the Mortgage and Fine, nor Deed of Truſt, ſhall 
be a total Revocation of the al being made for parti- 
cular Purpoſes but that after Debts paid, the Widow 
ſhall have her 200 J. per Ann. and the younger Children 
their Portions, if the Eſtate were ſufficient to pay all; 
and if not, to be paid ! in wer . 


caſe 36. Marty verſus Woodgate 


12 November. | 

2 4 Deviſcs all his Goods, Chattels, and Stock to his 
eviſe of the 

Rents and „ Wife (whom he makes Executrix) for Payment 

Lande of ni Of his Debts, and afterwards deviſes the Rents and Pro- 

Son enn 21 fits of all his Lands to her, till his Son J. ſhould attain 


towards Pay 


ment of bis Age of 21 Vears, or marry, towards Payment of 


my Sen de bis Debts, and then has theſe Words; and if my Son die 


Debi being before his Age of 2.1, or without Iſue, my Debts being paid, 


paid, then ro | IC | 
A. and the then 


Son dies before 21 ; yet the Rents and Profits not only of he would have attained 21, but alſo be- 


N till the Debts be py ſhall be applied for that Purpoſe, 


= Y> 


certain — and after, mortgages them in Feet Fer 
held that this Mortgage ſhall not be 4 total Revocation 
of the Deviſe, but only to let in the Mortgage: And 


1 
9 


In Curia Cancellari 


then I Deviſe o J. S. in Tail, he paying 100 l. 
to C. The Son dies before 21, without Iſſue, and the 
Profits to the Time the Son would attain to that Age, 
are not ſufficient to pay all the Debts; and the Queſtion 
was, Whether the Profits beyond that Time ſhould be 


< «þ <5 4 2.0% 4, » _ 


N 


- 


7 


liable to the Debts. C 
Rawlinſon and Hutchins (who were only in Court) 
held, they ſhould; for upon the whole Will, they took it 
plainly to be the Intent of the Teſtator, that all his 
Debts ſhould be paid out of his Lands: Rawlinſon ad- 
mitted, that if the Teſtator had only deviſed the Profits 
till his Son ſhould be 21, towards Payment of Debts, and 
had gone no farther, that it ſnould have been carried no 
farther, than till the Son would have attained to that Age; 4 
but Hutchins was of Opinion, that even in that Caſe the 
Profits ſhould be applied to pay the Debts: beyond the 
Age of 21, if thoſe to that Time were not ſufficient to 
diſcharge them all. era, | 


Raw & Ux and Eliz. Potts, Reli& of ctv, 
Leonard Fotts verſus John Potts. eee. 
"HE Caſe was, J. Potts, Grand father of Leonard, Tail, remain- 


Tail, remain- 
and of the Defendant, - 16 Fac. 1. ſettled the Tal 4. nor 
Lands in Queſtion, on his eldeſt Son in Tail Male, Re- knowing of 
mainder to the Heirs Male of his Body, Tc. and dies; makes a Set- 
his eldeſt Son had Iſſue Leonard and Jobn, and dies; Leos its Wie for 
nard, who, for ought appeared, knew nothing of this Joint, 


Intail, married; and on his Marriage ſettles theſe Lands 1 


on his Wife for her Jointure, and the Iſſue of that Mar: Intail, en- 
riage, without levying a Fine, or ſuffering a Recovery. 1 
PLL ET rot Es oem meth eros | Death of 4. 
recovered on Ejectment againſt his Widow; but in Chancery relieved, and a perpetual Injunction 
granted for this Fraud in B. in concealing the Intail, which if it had been diſcloſed, the Settlement 
might have been made good. . e | BODY | 


John, the Defendant, who knew of this old Intail, 
and had the Deed in his Cuſtody, engroſſed his Bother's 
Marriage Settlement, but never made any / Diſcovery of 
the Intail. ES ©." 19594. 10 2:nor 
3 Leonar d's 


— _ 


E 


Dr Tom Mich. 1697 2 


5 . : : 
o L — 


Tone s Wife dies without Iſfue, and he — a 
Bense but of theſe: Lands to his Brother, which 
wasconſtantly paid; and afterwards marries another Wife, 


the now Plaintiff, and Settles the Lands on her, in the ſame 


Manner, as on his former, without Fine or Recovery. 

The Defendant John, likewiſe engroſſes this Settlement, 
but never mentions any Thing of the old Intail; becauſe, 
as he confeſſed” in his Anſwer, if he bad ſpoke any 
Thing of it, his Brother, by a Recovery mighe have cut 
off the Remainder, ard barfed him. f : 

Afterwatds Leonard and his Brother diſagreeing, Leo- 
nard treats a Match for his Nephew Ram, the Plaintiff 
and his Wife, and (having no Children of his own) pro- 
poſes to ſettle this Eftate upon them, but died without 
Iſſue before the Marriage took ok Effect having firſt made 
his Will, and thereby deviſed his Lands after the Death 
of the Plaintiff Eliz;/ to the Plaintiff Ram, and his Heirs. 
Aſterwards the Marriage takes Effect, and Ram 1ettles 
theſe Lands upon his Wife, and che Iſſue of that 
Marriage. a IF 
after. the Death of Le onard,, the Defendant John 
brings an Ezectment againſt Ex and by Virtue of this 
Deed of Intail, Evicts her IJointure. 


Whereupon She; and Ram, and his Wife, brought this 


Bill to be Wed and the Plaintiff Blix was relieved; 
for it appearing, that the Defendant was privy. to ber 
Marriage] and ingroſſed the Settlement, and at the ſame 
Time . of the old Intail, and did not diſcloſe it, 
which if he had done, her Settlement might have been 
made good and firm in Law; therefore the Court decreed 


the Defendant to confirm har! Jointure, and granted a 


erpetual Injunction againſt the Judgment in Ejectment, 

but could not relieve. Ram or his Wife, becauſe he was 
but a voluntary Deviſee; and it did not appear that the 
Defendant was privy to chat Marriage till after the Solem- 
nization of it, aud ſo not Guilty . any Fraud, as to 
them; and this Decree. was afterwards affirmed 3 in the 


| Houſe of Peers. 


oral | Lumley 


Tot ne TO —— — — 


tn Gris Sele 


— * 


e . May & x. cen 
Nes May ſeized of Free · hold and hold Land, 9 Ons » eite 

ſurrenders to the Uſe of his Will, and then deviſes Drs 1 | 
to his Wife: all his Goods, Chattels, and Eftate whatſo- ſoever, on 
ever, upon Condition, that ſhe paid his Debts and Le- Conditions 
gacies; and by the Will deviſed 936 L to the Defendant So 
May his dell Son and Heir, and 400 l. to the Plaintiff IT 
Blix his Daughter, and other Legacies to other Peo JIA 
and the Surplus of his Eſtate after” his Wife's Dearh to Bude 
be equally divided between his four Children, and _ gacy to his 
tis Wife Executrix, and died, leaving the Defendant 


Son, an Infant, the Wife dies before Probate 5 re 2 
W ill. of his Eftare 


Wife's Death to be equally divided between his four Children: 

This Bill was brought by the Creditors and Legatees 
to have the Eſtate ſold to pay them, and the Court was 
of Opinion, that the Words Goods, Chattels, and Eſtate 
Sith, with all the other Circumſtances of the Caſe; 
and the Perſonal Eſtate falling ſhort, would paſs his 
Lands well enough, and decreed a Sale, and the Heir to 
join when he came of Age; but he being an Infant, 
they gave him a Day to ew Cauſe after he came of 
Age. 


325 devil — 


Scoolding verſus Green. ert zz 


Man deviſes 100 J. to A. and B. the two Daugh- A 
ters of his Brother Green, to be paid within a 100 wo 4. 
Tear after the Death of his Wife, viz. 501. to A. and 8 
50 l. to B. if they ſhall both be alive at the Time of _. 


yable at 
Payment; but if either of them ſhall die before, then BY A 


the ſaid 100 J. to the Survivor of the {aid two Daughters: d die before the 
One of the ſaid Daughters died in the Life- time of the ens, 


Deviſor, and the ny Queſtion was, W hether the ſur. ne Sie 


viving _— — 


vor, notwithſtanding che ſevering Clauſe, which holds only in Caſe both live to the Time of 
Payment. 


Th * * * * 
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De Term & Mich, 1691 


5 the 100 l. in which Caſe, if 
ther, if one had died, it would have ſurvived to the 
Other then the wiz; that comes after, is only a Severance 


| * decreed accord gy: 


" viving Daughter ſhould have the whole 100 L or only 
the 504 : 

Rawlinſon and Hurchins were e deatly of Opi nion, chat 
| ſhe ſhould have the whole 100 l. they ſaid, that by the 
- firſt Clauſe of the Will it 2 a joint Perile to them of 
the Will had gone no far- 


of it, in Caſe they ſhould both live to the Time of Pay- 
ment, which they d not; and then the laſt Clauſe of the 
Will, if-either died before the Time of Payment, is a new 
Subſtantive Deviſe of the whole 100 Ul to the Survivor, 
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Termino 8 8. Hillarii 


1691. 


In Col. CANCELLARIE, 


FR F "0 2 WY GI „* -_ 


Foſſet verſus Auſtin. Caſe 40. 


Enant in Tail ſuffers a Recovery to lett in a Mort- Tenant in 

gage of 500 Years, and then limits the Land to the {ens (xa 
old Uſes, and ple his Will, and deviſes all his Lands 3188 cf 0 
for the Payment of his Debts. | | Years, and 


then Limits 
to the old Uſes, and by Will deviſes all his Lands for Paymen © of Dudes ; the Equi of Redemp- 
tion of this Mortgage held Aſſets to ſatisfy Creditors, or "we a ſubſequent Grantee of an Annuity. 


The Court thought, that the Equity of Redemption 
of this Mortgage ſhould be Aſſets to ſatisfy Creditors, 
or a ſubſequent Grantee of an Annuity. 

Note, The Redemption was limited to him, his Heirs 
or Allgos 


Holmes verſus Buckley, ile 41. 


23 February. 


Abo Bottely and Katharine his Wife, being ſeized in 
| Right of the ſaid Katharine, of two Pieces of Ground _ =. 


by inte: 25 Jan. 1622, did grant a Water-courſe — the 


to one John Howland, and hit Heirs, through the ſaid uy 1 


two Pieces of Ground; and by that Deed did Covenant Covenants 
for them, their 

for T Heirs and 
Aſſigns, to cleanſe and keep it in Repair, and ſuffer a common Recovery to eſtabliſh rhe Grant. This 
not a Perſonal Covenant, as to the Baron and Feme, but a Covenant which runs with the Land, 
2nd ſhall bind the Aflignees, being made good by the Recovery. 
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levied and ſuffered, and to be levied and ſuffered of the 


join in 4 Deel, declating the Ules © 


ſaid Grounds, ſhould be and enure for the Trength'ning 
and confirmipg the ſaid Water-courſe, | according to the 
ſal Grape, dr aſterards, the zork of the fame Month, 
f the Recovery to be 
ſuffered of the ſaid Ground; and that the {ame ſhould 
enure to the ſtrengthning andeonfirming the Water-courſe 
granted by the {aid Indenture of the 2 5th of January. 
The Water-courſe,. by Meſne Aſſi ats, .came to 
the Plaintiff; and the ſaid two Pieces of Ground to the 
Defendant, who built upon the fame, and much heights. 
ned the Ground that lay over the Water-courſe, and made 
it much more inconvenient and chargeable to repair, and 
as it was alledged (and in Part proved) the building had 
much obſtructed the ſaid Water- courſe; fo the Bill was, 
to be eſtabliſhed. in the Enjoyment of the {aid Water- 
courſe; and that the Defendants, and all claiming under 
them, might from Time to Time cleanſe the ſame, accord- 
ing to the ſaid Covenants. 
It was objected for the Defendants, that the ſaid Cove- 


nant being a Perſonal Covenant, and made by a Feme 


Covert, could in no Sort bind the Defendants ; and that, 


tho the Recovery had made good the Grant of the Water- 
courſe, yet that this Perſonal Covenant was not at all 


ſtrength'ned or bettered by it; and that the Plaintiff, and 
thoſe under whom he claimed being. ſenſible of it, had 
for 40 Years cleanſed the ſame at their own Charges, 

But the Court was of Opinion, that this was a Cove- 
nant that run with the Land, and tho made by a Feme 
covered, was ſtrength ned and made good by the Recovery, 
and ſaid, tho the Plaintiff had cleanſed the ſame at his 
own Charge, whilſt it was eaſy to be done, and of little 
Charge; yet ſince the Right was plain upon the Deed, and 
the cleanſing made-chargeable by the Building, it was rea- 


ſonable the Defendants ſhould do it, and decreed accor- 
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dingly, and gave the Plaintiff his Colts, 
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Termino Paſchæ, 
1692. Via 


In CUria CANcELLARIK. 


Cotton verſus Cotton and Aſhton. Caſe 41. 


HE Defendant cotton in her Widowhood, lent Fire ve, 
200 J. being Part of the Aſſets of her firſt Hus- ag 

band Gibbons to F. Cotton the Plaintiff's Son, - who toge- bligor, and 

gether with the Plaintiff as his Surety, became bound to p. 


Death the 
the Defendant Aſoton (in Truſt for the other Defendant Bond being 


put in Suir 


Cotton then Gibbons) for the Repayment of the Money. againſt the 
Afterwards Mrs. Gibbons intermarried with the Principal could for 


not be 
Obligor, who afterwards died, and left his Wife wholly 2 
unprovided for, and this Bond being put in Suit. cauſe like the 


Husband before Marriage joins in aſſigning the Woman's Perſonal Eftate in Truſt for herſelf, tho 
urged it was a Releaſe in Equity, as the Obligee's marrying the Obligor is a Releaſe at Law. 


The Plaintiff brought his Bill to be relieved againſt 


the Bond, for that the Ceſtui que Truſt in the Bond ha- 


ving intermarried with the principal Obligor, that in E- 
quity was as much a Releaſe and Diſcharge of the Bond 
as it would have been at Law, if the Obligee herſelf 
had married the Obligor; and that the Bond being a 
Truſt for her after Marriage, was a Truſt for the Obli- 


gor her Huſband, and therefore ought not now to be 
made Uſe of. | 


i TL Io But 


But the Court would not relieve againſt the Bond, 
for they {aid that the Huſband himſelf being one of the 
Obligors, and ſo privy to this Truſt for his Wife before 
Marriage, makes it like the Caſe where a Man joins with 
the Woman he is about to marry, in aſſigning her Per- 
ſonal Eſtate in Truſt for hetſelf, in which Caſe he ſhall 
not have the Benefit of it; or if it ſhould be not ſo 
taken; yet becauſe the Husband lived with her two 
Vears, and was Party to the Bond, and did not procure 
it to be delivered up and diſcharged, and was now dead, 
and had left his Wife wholly unprovided for, this Court 
would not hinder her of this Means of providing for 
herſelf. 


Caſe 42. Batteley & al verſus Cook & ab. 


* LAINTIFFS were late Church-wardens of the 
by Outer of Pariſh of St. Jamos, in Bury, Suffolk, and during 


Veſtry laid the Time of their Office, had, by Order of the Veſtry, 
—— expended: ſeveral Sums of Money in repairing the Church, 


Church, and and erecting two new Galleries for the Uſe of the Pa- 
ns riſhioners, and ſeveral Sums of Money had, by Order 


newGal 
andhavingat of the Veſtry been collected towards reimburſing them, 
their Office and they had received more than the bare Repairs di 


* taken amount to; but at their going out of their Office, their 
the Pa- 


by Auditors, Accounts being taken by Auditors appointed 
paſſed: - ©? | | | 
and allowed riſh, and afterwards paſſed, and allowed by the Veſtry, 
by the Veſtry, | '. ; a | / | 

and an Order there remained due to them 1307. and upwards ; and 


of Veltry or the Veſtry made an Order, that a Rate ſhould be made I 


making a | | 
— wo . for reimburſing them that Money; and then the ſame 
brought a Bill Veſtty choſe Cook and another of the Defendants Church- 
Cacceeding Wardens for the Year- enſuing, who refuſing to make 
Suchen any Rate for reimburſing the Plaintiffs, they brought 


dens to en- | 
force the this Bill againſt the {aid Church-wardens, and others of 
making ſuch | 4 | £Y 
Rate; but the Pariſhioners, to have a Rate made purſuant to the 
thoſeChurch- _ 5 | | | =. 1 i 4 
wardens be- | | al 
ing likewiſe 

removed, after Examination of Witneſſes and Publication paſſed, held a good Objection at the 
hearing, and that they had no Remedy but in the Spiritual Court, or againſt the Pariſhioners in 
particular who; employed them. : 


2 
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[aid © Veſtry Order, and to be relieved and 15 bs? Mo- 


ney due to them. 
After the Plaintiffs 4 LEY OR. their Witneſſes, and 


before Publication, Defendant Cook and his Partner were 


removed from being Church · wardens, and new ones 


choſen; and this was objected to the Plaintiffs at the 
hearing of the Cauſe. 

Hutchins thought it a material Obheckon; but it was 
anſwered for the Plaintiffs, that there could never be 
any Remedy againſt a Pariſh in any Caſe, fot they would 


be ſure either to remove the old Church-Wardens and 


chuſe new ones, or delay the Cauſe till their Time 


was Out. 


Trevor ſaid the change of the Cluinh-baidetn would 


bo =, Objection, if = Nature of the Caſe were ſuch 
rt 'could give Relief in; but the Plaintiffs 
hain received as moth, and more, than had been laid 
out in Repairs, as to what remained dus to them for the 
they would: give them no Re! 


Galleries, the Court ſaid 
lief, but they muſt take their Remedy againſt ſuch par- 
ticular Pariſhioners as had employed them, or elſe in —— 
Spiritual Court. Vet a Precedent was cited between 
Birch and Barffton, & ah, Church. wardens of | Lambeth 
Pariſh,  Trin. 2 William and Mary, in this Court, where 
the Court decreed the Plaintiff, -who was late Church- 
warden there, to be paid the Money he had laid out 
for the Uſe of the Pariſh, with Coſts, and then the De- 
cree goes on and 1ays, for which Purpoſe the Veſtry of 
the {aid Pariſh are to take Notice hereof ( viz; of the 


Decree). and ſet a Rate accordingly; and what the 


Church-wardens ſhall pay in Obedience to this Decree, 
the ſame is to be brought into their Accounts, and to be 


allowed them when they paſs their Accounts with the 


Pariſh. 


Note; There are the like Words in a former Decree 
of February, 36 Car. 2. Jumes and Rich & al, which 
Decree is recited in the Decree of 2 VV. and M. and 
was read at the e hearing of the Cale, 
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Caſe 43. James verſus Hales. 


2 Efatein I F an Eſtate in Mortgage be ſettled on 4. for Life, 
ortgage is 


1 and then on B. in Tail, or in Fee; Tenant for Life 
wanderte ſhall bear two Fifths of the Principal and Intereſt, and 


3. Fee Te- the remainder Man three Fifths. 
ſhall bear two Fifths of the Principal and Intereſt, and the Remainder Man three Fifths. 


Caſe 44. Herbert verſus Herbert. 


A Feme Co- . . eee 
AFeme ch. N this Caſe there were ſeveral Queſtions concerning 


Pin-Money, a Woman's Pin-Money, or ſeparate Proviſion ; but the 
or a ſeparate 


Maintenance Court ordered an Account to be taken, and reſerved 


boa their Judgment till after the Account taken. | 


ang of WII. Note; Hutchins cited Sir Paul Neal's Caſe, wherein he 


diſpoſe of ſaid it was decreed, that if a Woman has Pin-Money, 
a {ſeparate Maintenance ſettled on her, and ſhe by 
and fuch bit Management or good Houſewifry ſaves Money out of 
bind the it, ſhe may diſpoſe of ſuch Money ſo ſaved by her, or 
of any Jewels, Oc. bought with it, by Writing in Na- 
ture of 'a Will, if ſhe die before her Huſband, and ſhall 
have it her ſelf, if ſhe ſurvive him, and ſuch Money, 


Jewels, Cc. ſhall not be liable to the Huſband's Debts. 


Cale 54. Seymour verſus Fotherby. 
ATemnis Man makes a Settlement of an Eftate on himſelf 
any Sum not in Tail, and if he die without Hue, then to 


1500 l. or Truſtees for a Term for Years, upon Truſt, to raiſe 


1 any Sum not exceeding 1 500 J. for Payment of his 


nk oxy ar HOPE Debts, which he ſhould owe at his Death. Af- 
and after terwards he borrows 10001. of J. S. and by Deed ap- 


lee and points his Truſtees to pay that 10001. out of the Truſt 


1000 l. and 

3 Eſtate, and dies without Iſſue, indebted to ſeveral other 
pay that Perſons; ſo that the 15001, would not be ſufficient 
ioc l. an | 

dies indebred - 2 | | to 
to ſeveral o- 1 | 3 
thers, yet the 10001. to take Place according to the Appointment, and not to be divided a- 
mongſt all the Creditors. | | 


. * 
INT; 
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In Curia Cancellaria. \ 45 


to pay all; and the only Queſtion was, Whether the 
1000 J. thus appointed to be paid, ſhould be paid in 
che firſt Place, or in Proportion with the reſt of the 
Creditors. SST Of i} 

The Court decreed the 1000 J. ſhould be paid in the 
firſt Place. | Ts 
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Term. S. Trinitatis, 
—_— 


In CuRIA CANCELLARITE. 
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Graham. verſus Stamper. | Cale 46. 


TEE Plaintiff Graham was Privy Purſe to King James De Thing 


| the Second, and alſo Maſter 'of his Buck Hounds ; for hisMaſter, 


TI. ar d alſo fo 
the Defendant was a Lacemas, and by his Friends made himſelf of 


Intereſt to the Plaintiff, that he may be made Uſe of to Tate, 


furniſh: Lace, c. for the King's Hunt, &c. and was em- nom far be | 
| ſhall be liable 


ployed accordingly : And Graham did likewiſe deal with for the Goods 
him on his on private Account; and he was from 1 


Time to Time paid for what he furniſhed for the King's Ning Jane, 2. 

Liveries out of the Privy Purſe ; but on King James s relieved a. 

going away, the Defendant brough tat. . 988 
ung away, efendant brought Indebitat. Aſump. ment at Law 


| | . for Lace, Oc. 

| N n againſt delivered for 
Uſe, juſt before hi icati __ 
, ore his Abdication, on the Circumſtances of the Caſe, whereby it appeared the Defendant 


never took the Plaintiff in his own Perſon to be liable, but had always been paid out of the Privy Purſe. 
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againſt Graham, as well for what he had furniſſid for 


the King's Uſe, as for what he had furnithed: for Gras 


lun s own particular Uſe, and retovered for bot. 
This Bill was brought, to be relieved againſt that Judg- 
ment: The Court went on theſe Circuimſtances in the 
Caſe, that Stamper had been permitted to furniſh Lace 
and Fringes, c. for the King, on his own Deſire and 
Application made to Graham on his Behalf; that the En- 
tries in the ks of ſuch Goods as were delivered 
for the King's Uſe, were without Price; that they may 
be added in the Leidger-Book higher or lower, as they 
had a Proſpect of ſooner or later Payment; that the 
Defendant had from Time to Time been paid out of the 
Privy Purſe, and one Witneſs had ſworn that the De- 
fendant had ſaid that he expected Payment from the 
Privy Purfe, and not eſſewher ee 
That the Account of the Goods delivered to the King's 
Uſe, had been paid off to about ten Months; but the 


Account delivered on Graham's private Score was of four 


Years Continuance, which fhews Stamper kept them as 
diſtin Accounts. * | 
That none of the Goods delivered for the King's Uſe 
came to Graham, nor was there any particular Promife 
of his to pay for any of them; and therefore, if the Law 
ſhould be, that he who ſpeaks for or fetches Goods for 
his Maſter, without any particular Promiſe of paying for 
them, is liable to pay for them (which they ſeemed to 


doubt) yet on the particular Circumſtances of this Cale, 


it would be fit to conſider how far Ute thoutd be made 
of this Judgment. Trig! | 

As to the Objection, that the Damages at Law: being 
intire, could not be fevered and apportioned by this 


Court; the Court anſwered, that the Defendant had al- 
ready done that by his Anſwer, and the Schedule annex- 
ed to it, having therein ſet forth how much Graham's 


own proper Debt was, and how much for Goods deli- 
vered for the King; and in deubtful Caſes it is moſt pru- 
n RRR = 


* 
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dent to try their Fortunes at Law, before they: come: 
to this Coutt, and thut therefore tie Proceedings that 
have been at La ought not to be objected; for if this 
Court cannot relieve after Judgment at Law, it canmot 
cortect the Rigour of the Law at all, for till Judgment 

it may be very doubtful what the Law is. 
Trevor ſaid, it was a Caſe of great Conſequence, but 
of very little Doubt; but becauſe; of the great Noiſe 
and Diſcourſe that had been made about it, they ordeted 
a Maſter to ſtate it on the Books, Anſwers, Proofs and 
Pleadings; and then the Court would direct for how 
much Execution ſhould be taken out. 


Dickinſon verſus Molineux. _ Caſe 57, 


HE Plaintiff's Teſtatrix was indebted to ſeveral n Extent | 
, taken 


Perſons by ſeveral Bonds, Nc. and to the Defen- out by a fim- 


| : le Contract 
dant by ſimple Contract 3 and Judgment 18 recovered a» 88 = 


gainſt the Plaintiff upon one of the Bonds, the Defen- if ane, 


dant being one of the King's Receivers, and bound with Dn: — 


Sureties to the King, to anſwer what he ſhould receive; himſelf to 


takes out an Extent in Aid againſt himſelf, and has this ters ufig hg 


ſimple Contract Debt found, and takes out a Scire Facias ——— 
againſt the Plaintiff, and has Judgment thereupon in againt the 
the Exchequer. 1 
not relievable 
in Equity. Sed Quære. 


— — 


Whereupon the Plaintiff brought his Bill here to be 
relieved, ſuggeſting that theſe Proceedings were fraudu- 
lent, and on purpole to interrupt the legal Courſe of Ad- 
miniſtration, and to defraud the reſt of the Creditors 
(for there were no further Aſſets) that had Debts of a 
higher Nature, and to make him pay what had been 
recovered by them againſt him out of his own Pocket; 

that this Extent was not proſecuted by the King, but by : 

the Defendant himſelf, and at his Charges; and that he 3 
Was 


De T ermino &. Tri Lin. 1692. 


— 


the Creditors were Plaintiffs, here the Executor. 


„ — — 
9 — 
— ha 9 — 0 


was not really indebted to the King at the Time of the 
Extent (tho the Bond were kept on Foot) or that if 
he were, he or his Sureties were able to * the King 8 
Debt, and ſo that not in Danger. 
The Defendant pleaded theſe Proceedings in the Ex 
chequer in barr to the Plaintiff's Relief, but by his: 
Anſwer confeſſeth that he had proſecuted the Extent at 
his own Charges, and that he was able to pay the King 
at the Time of the Extent: 
The Court allowed the Plea, and a not lber 
the Plaintiff; and yet not long before they had relieved: 
Alderman Kurt in Caſe of ſuch an Extent. Qu. Where 

in this Caſe differs from that, further than that there 


- 
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Gibbs verſus Herrin. 22 48, 


In his Life-time-ititruſts F. 8. with ſeveral Moneys n gow 

of his to diſpoſe of at Intereſt; then 4. dies, Tix twins 
Part of the Money remaining in the "Hands of J. S. un- ande 
diſpoſed of: The Executrix of 4. deſires J. S. to put it e — 
pr. at Intereſt, who does ſo, and r rene Pies — — 
defective. 6 >.< i 


truſts J. S. to put it out at Intereſt for her; which he does, and the Security proves dete, ſne 
ſhall not anſwer the Loſs ro the other La or Sharers. | 


The Executrix ſhall not make it good to the Plaintiffs, _ 
who were to have a Share of the Eſtate, by the Cuſtom 
of the Province of York, but againſt a Creditor ſhe 
ſhould. 80 it is of Goods ſold bond fide to a Perſon who 
became inſolvent before all the Money paid. 


Note; She herſelf. was intitled to a Kure of the E. 
ſtate as well 28 the Plaintiffs, 


— — — 


her own. 
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Caſe 49. 


Walker verſus Penrin. 


Mortgages N this Caſe it was decreed, that a Mortgagee having 
ceived s per received 8 J. 
Cent. decreed account for the 2 J. per Ceng. over Value, to fink the 
the 2 fer Cent, Principal Mortgage Money; but if the Prineipal and In- 
0 fn tereſt were over paid, the Parties muſt ſhake Hands, for 
Principal; there ſhall be no refunding. 


but if Prin- 
cipal and Intereſt had been overpaid at that Rate no refunding. 


Caſe 50. _ Gtrode verſus Gibbs. 


Joan” IE Freeman of Landon gives Bond to his Mother to 
Bond 10 his be paid after his Death, this ſhall go out of the 


be paid aer Whole Eſtate, and not out of his own cuſtomary Part 


His Death, onl F 
this ſhall go * 
out of the whole Eſtate, and not out of his cuſtomary Part only. 


cue 3. Hfale verſus Hale. 


1 A Conveys a Term for Years to J. & upon Truſt, 
to raiſe 1 500 J. for ſuch Child or Children of 


Freeman of 


Years in 


2 4. as ſhould be living at the Time of his Death ; A. dies, 
ſuch Child © leaving no Child, his Wife enſent with a Daughter, 


ſhould be winch was afterwards born. 


living at ; b . ; 8 | 
Traft which was nor tobe enn ref Rely avs Limitation ar Law 
My Lord Keeper declared that this Poſthumous 
Daughter is a Child living, at the Death of 4. within 
the Mean of the Truſt, and that a Direction of a Truſt 
is not to be ſo ſtrictly conſtrued, as a Limitation of an 
Eſtate at Law. And one Lutterel's Caſe was cited in my 
Lord Brideman's Time, where a Bill was exhibited on 
Behalf of an Infant in Ventre ſa mere to ſtay Waſte, 
and an Injunction granted upon it. 


2 DE 


Cent. ſince the Year 1660,  ſhauld 
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Harriſon verſus Farth. Caſs 5. 


HE Maſter of the Rel{s was of Opinion in this 2 ll, ts. 
Caſe, that if 4. purchaſes an Eſtate, with Notice tice of an in- 
of an Incmbrance, or that it is redeemable. and then Ir" 
ſells it to H. who has no Notice; who afterwards ſells it 501690 
to C who bas Notice; that by this, the firſt Notice to 4, Notice, and | 
the firft Purchaſor, is thereby revived, and that C. the tus Notice, 
laſt Purchaſer ſhall be liable to the Incumbrance or Re- ferives te 
demption, as if it had never been in the Hands of one d Notice 
who had no Notice, Sy O-; a * 
Afterwards, on Appeal to my Lord Keeper, it being 
urged, that in ſuch Qaſe an innocent Purchaſer withour 
Notice may be forced zo keep his Eſtate, and cannot {el 
it, and ſhall be accauntable for all the Profits received 
ab initio, his Lordſhip held, that tho 4. and C had No- 
tice, yet if B. bad no Notice, the Plaintiff could not 


be relieved againſt che Defendant C. and ordered C. to be 
examined on Interrogataries, if he ever ſaw the Convey- 
ance from the Plaintiff to her Siſters, and then to be 
tried if the Defendant C. paid any, and what .Confidera- 

tion for the ſaid Lands; and if B. had Notice at the 
Time 


— 
hy — 


l — . 
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by B. This 


1 > Termino och, 1695. 
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— 
* 


Time of his Purchaſe that it was redeemable ; ; for if he 
had not, the Plaintiff W not be relieved, 8 4. 


1 C. had Notiſe. 
S Thompſon _"_ Towne. | 
2 Vern: 319. 
3 1 LIIM THOMPSON, feiſed of the Manor 


to E. 300 l. in of Boothby, in Com. Lincols, of about 2001. per 
= #1 "i Ann. (which was charged with a Rent-Charge of 120 /. 


of a 


_ on him per Ann. for Life) ind being old and not married in No- 


his Death, vember 1687, ſettled the ſaid Manor on himſelf for 


nn kan Life, and after on the Plaintiff Anthony Thompſon (who 


for 4. 10 Pay Was his near Kinſman) and his Heirs : "ind the Plaintiff 


500 J. as A 


| ſhould by, as the Conſideration of the ſaid Settlement, did at the 


tices the Came Time give a Bond to the Defendant, by William 
ald to c. and Thompſon 's Direction, and in Truſt for him, of 1000 I. 
makes him Penalty, conditioned to pay any Sum or Sums of Money 
his ſuing this not exceeding 5001, to ſuch Perſon or Perſons, and in 
Bill brought t ſuch Manner as the ſaid William Thompſon ſhould by his 
y B. This Jaft Will deviſe and appoint. Ws 
Aſſets in B. Hands to pay what was due to him. <4 ? 
William Thom pſon was at the Time of making this Set- 
tlement, and giving this Bond, indebted to the Plaintiff 
in 300. by Bond, and did afterwards become indebted 
to him in Ker other Sums of Money, to 70 l. and 
upwiards. | 
In the Year 1689, William Thompſon makes his will, 
and reciting the {aid Bond to the Defendant in Truſt for 
him, deviſes the 5001. ſecured thereby to the ſaid De- 
fendant the Obligee, and makes him Executor, and di- 
rects him to pay 50 l. to one William Diſney to 'bind him 
an Apprentice, and 300. more to ſet him up, and 201. 
per Ann. to one Anne Perkins for Life, and in 1692 dies. 
Defendant puts the ſaid Bond in Suit againſt the 
Plaintiff, who brought this Bill to ſubject this Money to 
be Aſſets in his Hands to pay the 300. and 70 due 
to him from the Teſtator. 5 


Sw wy — — — — 


F. 2 


"The Defendant by 15 Talia, "chad you — 7 
ration of William Thompſon's making the ſaid Settlement 
was, that he might have 500. to diſpoſe of, and that 
he would not elſe have made the Settlement, and there 
fore the ſaid 500 l., ought not to be Aſſets, eſpecially 
to anſwer the Plaintiffs Debts ; and at” the Hearing of 


the Cauſe the Defendanit pretended he had proved ar | 


the Plaintiff and William Thompſon had a — at making 
the {aid Settlement, that the Plaintiff's Bond ſhould be 
delivered up; but theſe-Depolitions were oppoſed, and 
could not be read, becauſe that Matter was not put in 
Iſſue by the Defendant's Anſwer, and the Proofs did a- 
mount to no more than that Milliam Thompſon himſelf 
had ſaid, that he intended that Bond ſhould be. deli- 
vered up. . 
My Lord Keeper ire cted it to be the” at Law, whe- 
ther it were agteed that the ſaid Bond of 300. ſhould 
be delivered up or ſunk ; and that Iſſue was tried for the. 
_ Plaintiff, viz; that it was not agreed, c. 


to pay the Plaintiff's Debt, and thay! it ſhould go to 


much as to ſatisfy himſelf, and to pay the Ov 
the Defendant. And on Appeal * che ale 0 
this Decree was affirmed. 1 025 


— — — — RE — —— 


The Cauſe coming after to be heard on the Equity re- 22 
ſerved, the Keeper decreed the {aid 5001; to be * 2 


Maſter to compute what due to him, and he to retain 10 — 
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Caſe 53. TW, 41% verſus W alſb. 


4; has three A. has three Brothers, one 1 leaving three l. 
Brothers, one dxen, another two, and the third five, then A. 


cootiians, dies incaſtare 3 and per Lord Keeper, on Time taken to 


and he chard conſider d this Cale,” Diſtribution ſhall be per Capita and 


fre; then 4 nge per Stitpes} and that all the Children ſhould have 
the Diſtribu-" equal, hecsuſe none take by way of e but 


be 
2 al as next of; Kin in equal Deren 


and not 


Stix pes, being all next of Kin in equal Degree, 


Caſe 34. Otarling & al, verſus Ettrick & al. 


Where a Per- AIR Samuel Starling, 4 January 1672, conveyed the 
by the ame Manor of S. c. to two Truſtees and their Heirs, 
ot Heir, upon Truſt and Confidence that they and their Heirs 
Genera. ſhould convey the Premiſſes, and every or any Part 
— to ſuch Perſon, and for ſuch Time, Term and E- 
ſtate as he the ſaid Sir Samuel! by any Writing under his 
Hand and Seal, in the Preſence of two or more credible 


3 Vun 


* 


Sr n 


: 8 


In Curia Cancellaria. 
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Witneſſes, or by his laſt Will and Teſtament in Writing, 
ſhould direct, limit or appoint; and for want of ſuch 
Appointment to the right Heirs of the ſaid Sir Samuel for 
ever; and after, by Will dated in Auguſt 1673, Sir Sas 
mucl deviſes ſeveral Meſſuages to charitable Uſes, and de- 
viſes to the Plaintiff Samuel Starling the elder, his Ne- 
phew, ſome Houſes in St. Sepulchre's, but he was only 
to have 50. per Annum out of them till his Age of 
24, and 100 J. to bind him an Apprentice; and if 
the Plaintiff Samuel the elder ſhould die before his Age 
of 24, that then the Truſtees ſhould ' convey the ſaid 
Houſes to the right Heirs Male of Sir Samuel; and for 
Default of ſuch Heirs Male to the right Heirs of Sir Su. 
muecl for ever; and did appoint that the ſaid Truſtees 
and their Heirs ſhould within ſix Months after Lady-day 
1695, convey the Manor of D. Oc. to his Nephew Ri- 
chard Starling (who was his Heir at Law) if he ſhould 
be then living, for Term of his Life only; or, if he 
ſhould be dead; for his Heirs Male, to hold to him and 
his Heirs Male for ever; and for Want of ſuch Ifſue to 
his own right Heirs for ever. | 

Soon after, Sir Sammel died, leaving his Nephew Richard 
his Heir; Richard had Iſſue Fane (married to the Defen- 
dant Ettrict) and died; and it was laid in the Bill, that 
Sir Samuel had great Diſpleaſure againſt his Nephew Nia | 
chard, by Reaſon of his Extravagancy and bad Courſes, 
and therefore had left him no Eſtate tiH he ſhould be 
40 Years old, and then only for Life; and had often 
declared, that he would fettle his Eſtate ſo; that if 
Richard died, his Nephew Samuel Starling ſhould have it ; 
and after this Settlement and Will, had told ſeveral Per- 
ſons, that he had ſo ſettled it, and the Plaintiffs (who 
were Samuel Starling the Elder, and Sammuel his Son) in- 
ſiſted, that either Samuel the Elder is intitled as right 
Heir Male of Sir Samuel, or elſe Samuel the Younger, as 
Heir Male of Samuel the Elder. TG | 
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0 rhis Bill the Deſendants demurred, for PTY it p- 
1 of the Bhatt Ss. OWN. vue in their _ _ 
they had no Title. 
On arguing the G it was inroads mad De- | 
fendants ordered to Anſwer; but the Plaintiffs were not 
to examine to any Parol Diſcourſes of Sir Samuel Starling, 


how he intended to ſettle, or had ſettled his 3 Wilk 


out ſpecial Leave of the Curt. it, 
Afterwards the Plaintiffs W 8 the Dont, hor they | 
might have Leave to examine to ſuch Diſcourſes and De- 


clarations of Sir Samuel, and inſiſted, that ſuch Exami- 


nation had been in the Caſe of che Counteſs of Gainſ- 
borough, and Earl of Gainsborough, and of Compron and 
2 ad ſeveral other Caſes; and the Parties had been 
1elievediupen- ſuch Examinations for the expounding and 
explaining Wills; and if the Plaintiff could mend his 
Caſe by ſuch Examination, then to prevent him of them, 


would 5 to debarr him of his Right; but on the Wee | 


Side, if upon the Hearing, the Examination ſhould appear 
impertinent, the Court Lad. e the n 
Gant 1 in Colts. 

For: the Defendant, it was 2-iofified, that it would: bs 
of fatal Conſequence to admit Examinations of this 
Kind, to carry Eſtates, contrary to the Words of a Will, 
and what by Law they do import, ard my Lord Keeper 
inclined that Way, and denied to —— the Plaintiffs to 
examine to thoſe Matters. 

Afterward the Caſe was argued at Dawg Houſe, and 
the Sabſtance of what was inſiſted upon by the Plaintiff's 
Council, was, that this being in the Caſe of Truſt,” and 
a Will ought to have the moſt favourable Conſtruction 
the Court can give it; and it is very plain, what Sir 
Samuel intended, viz, that his Eſtate ſhould be continued 
in the Name, and go the Males of the Family; and this 
is not a Limitation of an Eſtate, but a Direction to the 
Truſtees to make a Conveyance ; that the Word Heir is in 
many Caſes, even in Legal Writs, Oc. taken for Heir 


— i — — 


3 Apparent, 


2: wo; 


1 


that Purpoſe. 


% 


hab. IE -* 5 
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" InCuria'Cancellatia.' 


Apparent, as the Father may have a Writ, Quare Fil 
& Hered. cepit, &c. which muſt be his Heir Apparent; 


and in the Caſe of Burchet verſus Durdant, where Lands 


were deviſed to the Heirs of J. S. now living; it was 
held, that the eldeſt Son of F. S. ſhould take, tho! in 


ſtrictneſs of Speech, he was not Heir during the Life of 


his Father, but Heir Apparent only. . 
On the other Side, it was argued, that if this had been 


a Deviſe of the legal Eſtate itſelf, it is plain, that neither 


of the Plaintiffs could have taken any Thing by it; for 
it is a known Rule in Law, that whoever will take as a 
Purchaſer by the Name of Heir- Male, muſt be in the 


ſtricteſt Senſe Heir as well as Male, or elſe he cannot 


take at all; and in the Caſe of Burchet and Durdant the 
Words nom Living altered the Caſe, and made it a Deſcrip- 


tion of the Perſon, and without theſe Words, the Heir 
Apparent could not have taken, and it would introduce 


great Inconveniencies, if legal Inheritances, and equitable 


Inheritances ſhould not be governed by the ſame Rule; 


and the Conveyance being to be made within ſix Months 
after Lach- Day 168 5; if he is not a Perſon capable to 


take at that Time, he can never take at all, and the Will 


cannot, by any Proofs, have any Senſe and Meaning 


put upon it, other or different from what it would 


have had without theſe Proofs, for all the Will muſt be 
in Writing. | 

My Lord Keeper diſmiſs'd the Bill, and decreed the 
Truftees to convey to the Defendants, according to the 
Will of Sir Samuel Starling, they having a Croſs Bill for 


Parker 


58 wy De Tots, 8 Mich 1695. 
on Parke aſus Bhthmors. 
fore Mi [HE Plaintiff had a legal Title, but the Deed by 
7 — which he claimed was loft, and he brought this 


replies Bill to ſet it up, the Defendant anſwered as to part, and 


Defendant's 


Plea, he pleaded himſelf a Purchaſer for a valuable ——— 


thereby ad e Plea Without Notice, Wc. The Plaintiff replies to the Plea 


zo be good, if and the Defendant proves his Plea, and the Plaintiff 


it be true, 
l proved no Notice upon him; and when the Cauſe came 


diy en to be heard, rhe Maſter of the Rolls was of Opinion, 
never aſter ve g2e + ds Plea was good; but the Queltion was, Whether 


conſidered, 


bur only the the Court could now conſider of that at all, the Plaintiff 


as he proves having admitted the Plea to be good, by replying to it, 
Play ac and nothing being now in Queſtion, but whether it be 


proves it. true or not; and if itſhould not be ſo, no Plaintiff would 


ever ſet down any Plea to be argued, but would reply, 
and put the Defendant to the Charge of Examining, and 
then conteſt the Validity of the Plea at the Hearing 


and beſides, the Defendant would be prevented from 


making ſuch other Defence as he might, by relying in 
his Plea. 
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In Curta CANCELLARIEZ. 


Attorney-General, at the-Relation of the 
Inhabitants of &tains, verſus Taylor. 


N this Caſe the Plaintiff would have read in Evidence 
an Exemplification of part of a Patent, which was ob- 
jetted to by the Defendant, for that nothing but the Patent 
itſelf, or an Exemplification or Copy of the whole could 
by Law be Evidence. Plaintiff's Council inſiſted, that b 
the 3d and 4th of Edward 6. Cap. 4. and 13 Eli, Cap. 6. 
an Exemplification of {ſo much of a Patent as relates to 
the Matter in Queſtion, 1s to all Purpoſes of Law made 
of the ſame Force, as if the whole Patent were exem- 


pd, whereupon the Statutes were ordered to be 


Caſe 56: 


Exemplifica- 
tion of part 
of à Patent 
not ſuffered 
to be read in 
Evidence, 
notwith- 
ding the 
Starutes of 
3 and 4 of 
Edward 6. 
and 13 Elix. 
where the 
other Side 
have no Time 
to conſult the 
Patent-Roll, 
and ſo may 


be ſurprized by an imperfe& Exemplification. 


My Lord Keeper was clearly of Opinion, that tho' 
by thoſe Statutes an Exemplification of part of a Patent 
be made ſufficient to make a Title under, or to be 


to reſort to the Patent, and to be adviſed, whether the 
Exemplification be of all that is material; and if it 


2 | | be 


pleaded in any Court where the other Side will have Time 
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be not, they may take Advantage of it; yet they did 


not extend to authorize the giving ſuch Exemplifications 
in Evidence, where the other Side could have no Time 
to conſult the Patent Roll, and might be ſurprized and 
loſe his Right by an imperfect Exemplification; and 
cited a Caſe, wherein he had known it ſo held in B. R. 
on offering ſuch an Exemplification in Evidence; and 
therefore, if the Plaintiffs inſiſted upon it being of great 
Conſequence, he would have the Opinion of all the 
Judges, before he would admit of it; whereupon the 
Plaintiffs waved it, and produced the Patent Roll itſelf, 


and ſo the Cauſe went on. 
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Meynell verſus Howard. Caſe 36. 


Man makes a Mortgage redeemable upon Payment ler of the | 
ortgagor 
of Money, but there is no Covenant for Payment fall have the 


of the Money in the Deed ; then the Mortgagor makes his _ 
Will, and deviſes his Perſonal Eſtate: amongſt his Rela- E pe | 
tions; and the Queſtion was, Whether the Money on. pay of 1 


Mor ga 


this Mortgage be ſuch a Debt, as that the Perſonal Eſtate Money *tho' 


ſhall be applied towards the Diſcharge of it? It was ſaid, 323888 
that Sir Edward Moor had made ſuch, a Mortgage, and page Dec 


or Pay- 
afterwards raiſed a Term in other Lands for Payment of ment of it, 


5 
, 


his Debts; and the Mortgage Money was held to be a 4 
Debt payable out of that Truſt. is deviſed 
away by the 


Mortgagor to his Relations becauſe tis a Debt. A 


Cur. So it is here, and the Perſonal Eſtate muſt diſ- 
charge it. 


DE 


BD 18696. 


IN Courxra CANCELLARIE. 


Cale 57. Ballet verſus Sprainger. 
A Man makes a Mortgage, and then deviſes the Land 
gaged Lands, to 4. for Life, and the Reverſion deſcends to his 


Iver. © brings a Bill againſt the Mortgagee to redeem, and 

the Heir likewiſe brought his Bill to redeem ; Tenant for 
Life did not proſecute his Bill, but continued to receive 
the Profits, and about a Year before his Death, purchaſes 
in the Mortgages in the Name of the Defendant, and 
made the Defendant Executor, and died. 

The Heir brought this Bill to redeem, and the only 
Queſtion was, Whether the Deviſee for Life ſhould go 
away with all the Profits received, and the Heir be forced 
to pay oft all the Incumbrances; or whether any Part 
of the Profits received ſhould be applied to ſink the 
Mortgage Money. 

Lord Keeper. Deviſee for Life muſt pay one Third of 
what was due at the Death of the Deviſor, with Intereſt 
for the ſame, and the Heir muſt pay the reſt, and the 
Maſter muſt take the Account accordingly ; and fo it 
would have been, if the Mortgagee had received the 


Profits, during the Life of Tenant for Life, and a 
1 | — _ 


muſt pay his ; | as . | 
Portion of Heir; the Tenant for Life enters into Poſſeſſion, and 


In Curia Cuncellariæ. 63 


Caſe between Clyatt and Batſon, Trin 1686, was cited 


to that Purpoſe. / 199 


Cleland verſus Cleland. © 55 


| intiff” 8 Grandfather was Tenant for Life of 4 The Wife“ 
Farm, and the Inheritance was in the Plaintiff 's Portion, tho!” 
Father, to whom he is Heir, on the Marriage of the or Morgage, 
Plaintiff's Father with the Defendant, who had a Portion Lau Sur 
of 3001. in her Brother's Hands, and ſecured by his ha — 5 
Bond to her; the Father and Grandfather join in ſet- 4,07 or 4, 
tling this Farm upon the Defendant for her Jointure; Husband's 
and this Settlement is expreſſed to be made in Conſide- 1 


ration of 1001. paid to the Grandfather for the Mar- leit, where a 


— 


= s : Settlement is 
riage Portion of the Defendant, which 100 J. was paid made on the 
- . 1 2 
to him accordingly by her Brother. + that makes 
the Husband 


; a a Purchaſer of her Fortune, and it ſhall go to his Executors ; but if the Settlement were only in 


Conſideration of Part of the Fortune, then the remaining Part out on Bond ſhall Survive to the 
Wife, unleſs there were an expreſs Agreement that the Husband ſhould have it. 

_ The Marriage took Effect, and the Defendant's Huſ- 
band died indebted to ſeveral Bonds, wherein he and 
his Hers were bound, and Actions were brought againſt 

the Plaintiff, as his Heir, on the ſaid Bonds, to ſubject 

the Real Eſtate deſcended to the Payment of them ; and 


be brought this Bill to have the remaining 200 J. of 


the Portion, which was unpaid, applied in Diſcharge cf 
theſe Debts 4% Y 

It was pretended by the Defendant, that there was 
but 100 J. of her Portion, to be paid, and that it was 
agreed by her Husband and herfelf before the Marriage, 
that the remaining 200 J. ſhould be hers z and ' beſides, 
that her Husband being dead, and this being a Debt to 
her not diſpoſed of by him, it did by Law belong to her. 

It was pretended by the Plaintiff to be expreſly agreed 

before the Marriage, that the remaining 200 J. of her 
Portion ſhould be applied to pay the Husband's Debts, 
if there was Occaſion, but neither of the Agreements 
were well proved. | 


The 


"= 1 — 8 Mich, J 2 


1 The Maſter of the 'Rollsdetrced:the 200 l. to "Xe 1 
plied towards Payment of the Husband's Debts, and 


{aid it was natural Equity it ſhould be ſo, and there being | 


- +.» a Settlement made un the Wife, the Portion, tho it re- 
mains a Debt to the Wife doth belong to the Husband. 

An Appeal was afterwards brought from this Decreg 

= before the Lord Chancellor, arid he was of Opinion, that 

as this Caſe is, unleſs there were an Agreement, that 

the Husband ſhould have the other 200 l. it will Survive 


to the Wife, and therefore directed it to be tried, whe- 
ther there were any ſuch Agreement or no; but if the 


Settlement had been in Conſideration of the whole Por- 
tion, and had been Equivalent to it, that would have 
amounted to an Deren that the Husband ſhould. 
have had it. 

Note, There was an Otieftion made i in this Caſe bor 
want of Parties; for that the Adminiſtrator of the Huſ- 


band was not made a Party, but the Wife being called 


Adminiſtratrix in the Bill, and having by her Anſwer con- 
feſſed, that ſhe had Poſſeſſed the Perſonal Eſtate, and 
diſpoſed of it (and being the Perſon by Law intitled to 
Adminiſtration) tho' ſhe denied, by Anſwer, that ſhe 
bad taken Adminiſtration, the —_ over-ruled the 
Objection. Tt Mis 


Calls os: Bloxton verſus Drewit, - 


One having "HE Plaintiff had an Order to prove a Deed viva 


Order to 


prove a Deed voce; at the Hearing it happened, that all the 


Viva voce, 


daga, K. Witneſſes to the Deed were dead, and the Plaintiff pro- 
not allowed duced a Witneſs at the Hearing to prove their Hands, 


to prove the 


— *. and this he could not be admitted to do; but the Maſter 


being dead, Of the Rolls put off the Cauſe, and gave Liberty to exa- 
bur had leave mine in the Office to prove the Deed, notwithſtanding: 
in the Office, Publication paſt. 


to prove the 
Deed, tho 

Publication 
was paſſed. 


. Pg OY Lady 
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"fad RA ver ls 1 » oh 
Tv Is Caſe had been arzued by Council ori dat 13 November. 
8 


ides, and this Day was appointed to give Judg- 1. 


= 0 the Aſſiſtance 
ment. | of a Court of 


The Caſe hat Lady Radnor 8 Husband was ſeiſed in Equity to ſe 


de a Term 


Tail of the Lands in Queſtion, but there was a Term for Ye ee 
for 99 Years Prior to his Eſtate (which was created for Sn a pur, 
the Performance of ſeveral Truſts in the Earl of Mar- 2 — 
wick's Will, which were all performed, and after to at- an Heir ar 
tend the Inheritance) he levied a Fine, and ſuffered, a Eg h een 
Recovery, and ſold the Eſtate to the Defendant ; - "butt his ler in 
Wife not joining, ſhe, after his Death, recovered Dower, 
and brought this Bill to have the - Benefit of the 
Term. 

It was ſaid, the Husband ſhould have had the Bene- 
fit of this Term, and Dower is the Continuance of 
the Husband's Eftate, and the Vendee of the Husband 
{hall have it, as to the Inheritance, and therefore, ſo 
ought the Dowreſs too; and if ſhe had been a Jointreſs, 
there is no Doubt but ſhe ſhould have had it, and the 
Purchaſer had Notice of the Marriage; and ſeveral Caſes 
were cited, Rockby verſus Burdett, Attorney General, and 
Farmer C loud, and Drake, Fletcher, and Robinſon, &c: 

My Lord Gl {aid; he eon not help the Plain 
tiff; for tho' a Jointreſs ſhall have the Aid of a Court 
of Equity in the like Caſe, that is, becauſe ſhe has a 
fixed Intereſt by the Agreement of the Party; but a 
Dowreſs bas an Intereſt by Law, under particular Cir- 
cumſtances; and if it went upon the true Reaſon of the 
Thing, a Woman ſhould be as well endowed of a Truſt 
of an Inheritance, as of the Inheritance itſelf, which 
yet all agree ſhe ſhall not be; and where an Inheritance, 
upon which a Term 1s attendant, is recovered, there the 
Term ſhall go along with it, for it muſt either do ſo, 
or be e "x for the Truſtee cannot have it. This 
Cafe has frequently happened, and yet was never helped, 

8 


which 


woe ws. ie Ver en ghee rn were were * 


66 
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Which is a ſtrong Argument, it cannot be, In the Caſe 
the Term did go to the Tenant by 


ever, that was a 
ther Caſe ; but 


of Snell verſus Clay 
the Curteſy, but this Point was nor ftirred there; 3 how- 
ainſt an Heir at Law, and that: is ano- 
re is a Purchaſer, if there had been 
any Agreement to have had the Benefit of it, as there 
was in the Caſe of Barter and Fopke, it would have 
done it; but in this Caſe I can't aht the Dowreſs 


* a Purchaſer, nor Nr could 1 againſt theo 


cir. 
The Lady Radnor brought an Appeal, and the 14th 
of April 2 the Decree Was affumed in the Houſe 


of Peers. | FE ans Z 
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In Cora CANCELLARTE 
F airfax verſus Heron. | Caſe 61, 
HIS Cafe was ordered to be ſtated by a Maſter, Ono deviſe 


and was thus ; ; William Barker, Eſq mre, being after the 
ſeiſed in Fee of divers Freehold Lands of 400 l. per — 
Ann. the ninth of November 1684, makes bi 1 
Writing, duly attefted by four Witneſſes, and made his ever; bur if 
Nephew Fairfax (his Heir at Law) Executor and viag £5 ol 
RNeſiduary Legatee, and thereby devifed in theſe Words; _ — iP 
I grove all my Freehold and Copyhold Lands which I have in Execuory | 
Poſſeſſion, Remainder- and Reverfion, (not hereafter diſpoſed it A. dies 
of) after the Death of my Executor, 2 William Fairfax bat che * 
his Son, and his Heirs for ever; buy if he die leaving CY 
no Son, then to that Son or Sr my Executor ſball think withia the 
fit 10 give them to by bis laſt in; which Som or Sons fo <1 © 
nominated (if, Willtam die as oroſiid) F declare ſhall 
bade my Lands, charged notwithBanding with fuch Annui- 
ties, Legacies, and Payments, 45 hereafter 7 pecified ; 
and for Mant of a Sow of my rewe, I give. the ſaid 
Lands to the eldeſt Son of my Neice Herom my Executor 
Siſter, charged notwithſtanding as aforeſaid; and I give m y 
Leaſes to my Kinſmen Paul Jodrel, and Thomas Barker, in 

Truſt 


a "De Term. & Tar 1606. 


Death in Truſt for all my Executor's Children; and for 
want of any Child or Children, in Truſt for the eldeſt Son of 
my Neice Heron; and that the Leaſes may be renewed if 
any or more of the Lives die, or my Truſtees think fit to 
change any of them, I do defire they would do it on rea. 
ſonable. Termi. And if bk xd did not provide Mo- 
ney enough for that Purpoſe within a Month after De- 
mand, that the Truſtees might mortgage any of the 
Lands of Inheritance to renew the Leaſes (except thoſe 
belonging to the Alms-Houſe) and appointed his Executor 
to pay his Wife out of any Part of the Eſtate. (except 
the Alms-Houſe Lands, and a Farm near Workin gham, in 
the Poſſeſſion of George Goſwell) 200 l. per Ann. for Life, 
half-yearly, without any DeduQlion whatſoever, and ſe.” 
veral other Legacies, and made his Nephew Henry Fair- 
fax ſole Executor and Reſiduary Legatee. y 
William Fairfax the Executor's Son died an Infant 


without Iſſue, in the Life of William Barker, and William. 
Barker died without Iſſue; and Henry Fairfax, proved his 
Will, and poſſeſſed Perſonal Eſtate ſufficient to pay all 


the Debts = Legacies, and paid them accordingly, and 


died, leaving Plaintiffs his Daughters, and Coheirs. 


— 


Mrs. Heron the Neice had two Sons, Thomas the eldeſt 
- W now Defendant) and Horatio, - who were living at Mr. 


* Barker's Death; and the Queſtion was, Whether T homas 


Heron took any, and what Eſtate by it? 


If Lands at 
1 My Lord Keeper was of Opinion, that he took an 


one generally, Eſtate for Life only, and no more; for if Lands be g 


a flat fer ven to a Man generally without limiting for what Eftare, 


Life, unleſs this makes but an Eſtate for Life, unleſs it appears plainly 


it ap pear 


plainly the that the Teſtator intended a greater Eſtate, which it does 


rended kim not here; and the Money directed to be paid by him 
a greater, ar cannot enlarge it, for none of them do affect his Per- 


that he is like 
10 bea Loſer, ſon, and ſo he cannot take but an Eſtate for Life. 


2 Lord Keeper. I think it is as plain he will take that, 
for all the Contingencies upon which he is to take, muſt 
bapgen within the Compals of a Lite, and ſo no Danger 


- 3 of 


Truſt for the Benefit of niy Executor for Life ; and = rol 


—— — — — 


2 CT Tai 


„ and; this. is che ſame "ih Fl an 


5 — os B tho not ed Ve. and. is like the 
Caſe of Brett and Rigden, and the re. of Henry 
| vn W kd l ken but an Eſta e Life. 5 157 


Wentworth verſus Deverginy.. 1 


HE lata Lord Straffard had entertained the Defen- — 
] dant firſt as his Servant; and afterwards having Selemearon 
taken a great Affection to him as his Friend and Com- agrees to de- 


liver it u 


panion, an had often promiſed to make him a conſide - mon Gon. 


rable F oxrune, TP ane an Eſtate in Fneland on him, 4 ＋ͤ 4 


& my Lord leere having! ment ſhall 
bind in Equi- 
ty, for a vo- 
luntary Set- 
tlement may 
and be ſurrender'd 
voluntarily. 


his {er of _ him a — M | 

Accordingly my Lord did ſettle an Race he hal in 
Sligo in Ireland (after his own Death) on the Defendant 
and the Heirs of his Body; and this Eſtate was about 
800. per Annum. 

Afterwards my Lord had a Mind to have this Eftate 
again, which the Defendant agreed and complied with, 
my Lord ſtill continuing his Promiſes of making his 
Fortune, and granted him a Rent-Charge of 600 l. out 
of this Sligo Eſtate; but by the Negligence of my Lord 
or his 1 to demand it, the Defendant never deli- 
vered up the Conveyance of the 920 Eftate, nor made 
any Conveyance of it. 

Afterwards my Lord paid the Defendant 4000. to 
purchaſe off a Moiety of — Annuity of 6001. per Ann. 
and the Defendant thereupon releaſed 300 J. per Ann. 
' but. afterwards my Lord had a Mind to have that 300. 
per Ann. releaſed alſo, and ſpoke to the Defendant about 
it, who often, both by Word of Mouth, and by Letters, 
promiſed to releaſe it, and a Releaſe was brought and 
tender'd to him to be executed; but there having hap- 


pened ſome Difference between my Lord and him, he 
F refuſed 


| 


N Ter erm. =D Fil 1696 


f refuſed t to execute it; — my Lord being a 
ed, he came into his Chamber (for he lived in my Lord's 


Houſe) and expoſtulated ſharply with him, and there - 
upon he e the Releaſe, and my Lord and he 


parted, and never lived wgother afrerwards, nor {law one 


another except once. 


My Lord died, having made his Will, and deviſed all 
his Real and Perſonal Eftate (after Debts and Legacies 


paid) to the Plaintiff, who brought this Bill to have a 
Reconveyance of the my * and td Settlement de. 


livered up. 


Defendant in Gifted that he ought not to reconvey, at 
good to 
him, which he had releaſed by Threats and Compul- 
ſion, as he pretended; or at beſt, that Releaſe was volun- 


leaſt not unleſs the zool. per Ann. were made 


tary, and without. Conſideration, and therefore ought 


not to be aided in a Court of Equity; belides, that he 


was in the Nature of a Purchaſer, being to part with 
his Intereſt in the Land for the Rent- Charge. 


My Lord Keeper ſaid, that a. n Settlement 
might be ſurrender d without Conſideration, and that 


ſuch Surrender might be aided by a Court of Equity, 
and decreed the Conveyance of the Sligo Eſtate to be de- 
livered u p; and the Defendant to reconvey it. 
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Fory verſus (xx. Cale 65 


, aMo 1 
the Plaintiff brought a Bill to redeem, and had a gage in Poſ 


Decree accordingly ; before the Account taken, the deem; bur 
Church became void, and the Mortgagee preſented. before the 


Account ta- 
ken, a Church becoming void, Mortgagee preſents; yet on Petition ordered to revoke his Preſentations 


Upon the Plaintiff's Petition, the Chancellor order'd that 
he ſhould revoke his Preſentation, and preſent ſuch a Per- 
| fon as the Mortgagor or his Vendee (for he had con- 
tracted to ſell) ſhould appoint. 
9. How this Revocation is to be; for I think a com- 
mon Perſon can on y variare preemtans but not revoke 
his Preſentation, tho the King may. 


4 | $ | \HE Defendant was a Mortgagee, and in Poſſeſſion; Pectes a- 


Cooper verſus Williams. ' Caſe 64. 
Man deviſes all his Perſonal Eſtate to his Wife FI Sage . 


Life, and what ſhe has left at the Time of her Tit, with 
Death, it is my Will, and I do defire her that it may — 
be equally diſtributed betwixt my own Kindred and hers. bur if of cel 


Value, and 


1 Teſtator died, and the Widow married che Defendant. {och on 4 
_ | may be other- 


This wile. 


16 


Caſe 65. 
Parl. Caſes 
132. 8. 


Limitation 


a Fee, on a 
Continge ncy 


to Tat > 


paſs of Time 
no Perpe- 


ruity. 


of a Fee upon 


within a rea- 
ſonable Com- 


Heirs ſhould ceaſe, and that then the Premiſes ſhould 


U . „ 59 : r ̃ ͤ wy Wo > <=. < 


De 75 ermino 2 13 


""This Bill was brought by the Relations to bare an 1 
ventory taken of the Teſtator's Perſonal Eſtate, and that 
Security might be given that it ſhould not be imbezzled, 
for that by his Will the Wife had only the Uſe of the 
Perſonal Eſtate your: ; and the Words, What fbe 


has keft alt de eonſtzued to be by Reaſon gf Goods 


that are” 2 Peruura, or may be quite worn out with 
uſing. 


On the Defendant's bart it was ſaid, that the Eſtate iſ 2 
left was ſo {mall, that ſhe could not live upon it with= 
out ſpending the Stock, 

Maſter of the Rolls. If that be fo, it may alter the 
Caſe ; therefore let the Maſter ſtate the Value of the 
Perſonal Eftate, and then I will give further Directions. 


Sir Evan Loyd and Dame Mary his Wife, 
& at, verſus Carew & al. 


A and B. two Siſters, ſeiſed of :kands in Fee, for 
* 4000 |, paid 4 & . and in, Conſideration of a 
Marriage intended and afterwards had between B. and C. 
by Leaſe and Releaſe, convey all their Lands to the Uſe 
of B. and C. for their Lives, Remainder to their firſt and 
other Sons in Tail-Male ſucceſſively; Remainder to 
the Daughters of B. and C. in Tail; Remainder to the 
right Heirs of C. provided that if theee be no Hue be- 
tween B. and C. living at the Death of the Survivor of 
them; and that the Heirs of B. ſhould within twelve 
Months after the Death of B. and C. dying without Iſſue 
as aforeſaid, pay to the Heirs or Aſſigns of C. 4000 . 
then the Remainder in Fee ſo limited to C. = his 


remain to: the right Heirs of B. for ever. 
Afterwards B. and C. for extinguiſhing. the right Ti- 
tle, Cc. which B. or his Heirs then had, or after might 
have, by any Settlement, Proviſo, Vc. on Payment of 
40001. or otherwiſe to the Heirs of C, levy a Fine of 
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the {aid Lands to the Uſe of C. and his Heirs, and di- 
rects the Truſtees of the firſt Settlement to convey ac- 
cordingly; then C. deviſes the ſaid Lands to D. his Bro- 
ther, {ubjc& to his Debts, which were near 5000 J. and 
after B. and C. die without Iſſue. © © 

A. the Siſter and Heir of B. brings a Bill in Chancery 
againſt D. the Brother and Heir of C. and againſt the 


Truſtees, to have a Conveyance of theſe Lands, on Pay- 


ment of 4000 J. purſuant to the Proviſo, but was 
diſmiſs d. If OW | 

An Appeal was brought in Parliament, and for the 
Defendants or Reſpondents twas inſiſted, that the Pro- 
viſo was void, the Fee being before limited to C. and 
his Heirs, and ſo not capable of a further Limitation, 
unleſs to happen in the Life of one or more Perſons, in 
Being, at the Time of the Settlement, which is the fur- 
theft the Judges have ever gone in allowing contingent 
Limitations upon a Fee ; and if they ſhould be extend- 
ed to Contingencies to happen within twelve Months 
after the Death of one or more Perſon or Perſons in 
Being, they may as well be extended to Contingencies to 


happen within 1000 Years ; and ſo all the Inconvenien- 
cies of a Perpetuity will be let in; and the Owner of 


| a Fee-{imple thus clogged, will be no more capable of 
providing for the Neceſſities and Accidents of his Family, 
than a bare Tenant for Life, 


2aly. If this Limitation were good, then the Eſtate li- 


muted to the Heirs of B. was vertually in her, and her Heirs, 


muſt claim by Deſcent from her, and not as Purchaſors ; 


and then that Eſtate is barred by the Fine, the Deſign of 


giving ſuch Power to the Heirs, not being to exclude the 
Anceſtor 3. but becauſe the Power in its Nature could 
not be executed tili after the Death of the Anceſtor, 
being to take Effect upon a Contingency that was not 
to happen till after that Time, and that by this Means C. 
would not only have no Portion with B. but D. his 
Brother would loſe all the Money he paid for. the Debts 
of C and which were charged on the {aid Lands. | 
_— 


For 


A 


De Trrmino Pafcha, 1 
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Fot the Appellarits it was urged, that the Proviſe 
wis not void; that it was within the Reaſon of the 
contingent Limitations allowed in the Duke of Norfolk's 
Cife, Where it is ſaid; that future Intereſts, ſpringing 
Truſts, or Truſts executory, and Remaindets, that ate 
to ariſe upon Contingencies, are quite out of the Rule 
and Reaſon of Perpktuities, if they are not of remote 
Conſideration; but Tuch as will ſpeedily wear out; that 
tho? there can be fio Remainder limited after a Few 
ſimple, yet there may be a contingent Fee- ſimple ariſe 
out of the firſt Fee; that the aum 
upon a Fee, is not yet plainly determined; that there 
could not in Reaſon be any Difference between a Con- 
tingency to happen during Life or Lives in Being, and 
within one Year after; and the Reaſon of allowing them 
to be good, if confined to Lives in Being, or upon their 
Deceaſe was, becauſe no Inconvenience could follow, 
and the ſame Rule will hold to a Year after; and that 
the true Rule to ſet Bounds to them is, when they prove 
inconvenient, and not otherwiſe ; that this Settlement 
was made with good Advice. 
 24ly. That the Fine could not barr this Proviſo, be- 
cauſe the ſame never was nor could be in B. who le- 
vied it. 
Mr. Vernon added alſo this Reaſon, That if the Proviſo 
had been, that if B. die without Iſſue living at the Death 
of the Survivor of them, then if the Heirs of B, do 
upon the Death of ſuch Survivor without Iſſue, pay 
40001. to the Heirs of C. then, c. this you agree had 
been good, but being extended to a Year after, it 1s 
otherwiſe, and may as well be 4000 J. Years after, 
To this he ſaid, if the Proviſo had been ſo worded, it 
would have been impoſſible to be performed; for then 
the Heirs of B. who could not be known till her Death, 
would have been obliged to carry always 4000 l. about 
them, ready to pay; and to have the Heirs of C. who 
likewiſe could not be known till after his Death, always 
ready to receive it upon the Inſtant of the oY 
2 2 0 
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| the Survivor; and it might happen that neither the one 
who was ready to pay it, nor the other who was ready 
| to receive it, might be Heits af B. and C. and ſurely when 
te Heirs of neither could be known till their Deaths, 
twelve Months was but a reaſonable Time to procure and 
pay fo great a Sum as 4000 J. which ſhews chat a Li- 
w ration of a Fee after a Fee upon a Contingency to 
happen within one or more Life or Lives in Being, or 
upon their Deaths, being allowed to be good, may be 
extended further, when, as the Limitation may happen 
= to be, would be inconvenient or impoſſible to be per- 
formed within ſuch a Time; and that Inconvemence is 
only to be the Bound to theſe Limitations, which here is 
= ſo far from being inconvenient, that it would be incon- 
venient and impoſſible to be performed otherwiſe. 

Por theſe Reaſons the Decree of Diſmiſſion was re- 
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Caſe 66, Preſton & ux, verſus Waſey & ux. 


NE Worts had by Will deviſed inter aP ſeveral 
bony yds io Lands to his Wife, Part of which were Copyhold, 
band being and were ſurrender'd to the Uſe of his Will, and others 


drawn in to n X . 
enter into were not ſurrender'd; the Wife was Executrix, and in- 


Capping he termarried with the Plaintiff Preſton, and they for a 
i {mall Conſideration got the Defendant Waſey and his 


Surrender of 


Copyhold Wife (who was Heir at Law to Morts the Teſtator) to 
Uſeof a Will, enter into Articles for the conveying of theſe Lands, and 


whereby they making good the Will of Worts ; and afterwards on Pre- 


were deviſed 


he tence of ſome Miſtake in- the firſt Articles, they were 


Plaintiff not prevailed on to enter into new Articles to the ſame Pur- 


allowed t 
carry theſs Poſe ; there was ſome Conſideration for their entring in- 


Precution to the Articles, but it appeared they were not well ap- 


Execution, 


an 24 ol priſed of their Intereſt when they did; and there was 
and againſt a ſome Art uſed to bring them to it. And this Bill was 
Hebron ght to have a Specifick Performance. 

But the Maſter of the Rolls would not decree the Arti- 
cles of a Feme Covert for conveying her Inheritance to be 
ſpecifically performed, but diſmils'd the Bill, and left 
them to their Remedy at Law, as they ſhould be i ; 

3 an 


Feme Covert 


— . 
2 fig ., + 


I. Curia Cancellaria. : 


r e my Lord. Keeper affirmed the Decree, but 
_ went upon the Fraud, and did not ſeem to take Notice 
of its being the Inheritance of a Feme Covert, We. 


Went verſus Puntis.” 1 


Man * a Will of Lands ſeveral Fan * * WillofLands 

the Statute of Frauds and Perjuries, and the Will tz — rm 
had but two Witneſſes to it; the Teſtator lived ſome {ou had. 
Time after the une, and then died without altering _ 


his Will. | | died after the 


F | | Statute, yet 
1 | the Wit being made before held — 
Maſter of the Rolls. I think i it is a good will to pak | 
the Lands, being made before the Statute, tho' the Teſ- = 


tator died after; but the other Side inſiſting to have it 
try d at Law, he directed it accordin gly. 
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In Cuxia CANCELLARIE: 


Cafes, Trotter verſus Williams. 
One Deviſes Man made his Will, and after ſeveral Legacies, des: 
8 viſes in this Manner: Item, I give and bequeath 


and oro five tO A. 500 J. to B. 500 l. and fo gives 500 J. a- piece to 
Wr Sun a8 five others, and my Will is, that if any to whom I 
if any ft bave given any Money, Legacy, happen to die, that 
wen ay then her Legacy, and alſo the Reſidue of my Perſonal 


o Le- * o 

_ gacy, happen Eſtate ſhall go to ſuch of them as ſhall be then Living, 

to die, then II b divid d be . h ; I] 

his or her Equally to be divide twixt them all. 
Legacy, and N 8 


alſo the Reſidue of my Perſonal Eſtate, to go to ſuch of them as ſhall be then Living : Decreed 
it ſhould be taken to be Living at the Death of the Teſtator, and not at any Time after; ſo that 
the Death of any of the Legatees after, would not carry it to the Survivors. 


All the Legatees live to be of full Age, and then one 
of them makes her Will, and Deviſes her 500 J. to the 
Plaintiff, and dies, and the Queſtion was, Whether this 

Deviſe made by her were good, or whether the Legacy 
of the deceaſed Perſon ſhould be divided amongſt the 
Survivors by the Will of the firſt Teſtator, or ſhall go 
without reſtraint of Time. 

The Attorney General argued, that there was no Ground 
at all to reſtrain the Words, happen to die, to a dying, 
during the Life of the Teſtator; and there is no — 

3 of 
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of making that Conſtruction for ſaving it from being a 
lapſed Legacy, for that is as well done by the Deviſe of 
the Surplus, and there is no Time limited; ſo that his 
Intention is plain, and muſt be taken to be a Deviſe of 
the Legacy for Life only, and as to the Surplus, that is 
not given till the laſt Clauſe upon the Contingency. 
Rawlinſon ſaid, that if a Time of Payment had been 
limited, that might have made it have another Con- 
ſtruction than now it will, and cited the Cale of Clerk 


verſus Bridges. 


= count of the Perſonal Eſtate, and a Satisfaction of his bim, being 


= Debt, at the Hearing the Executor made Default; ſo there Time. 


Cur. The Words hall go to ſuch of them as ſhall be 
then living, muſt refer to a certain Time, and that is, 
_ when the Legacies become payable, which is at the Death 
of the Teſtator, —— JING 1 


Juoſeph verſus Mott. _ Calf: 6% 
Man made his Will, and died indebted to ſeveral A Decree in 
Perſons by Bond more than his Perſonal Eſtate gainttanExe- 
would pay, a Bond Creditor of the Teſtators brought a ferred to a 
Bill againſt the Executor to have a Diſcovery and Ac- Ian again 


aw againſt 


Prior in 


was a Decree againſt him for an Account and Satisfaction 
out of the Aſſets niff, c. before the Decree was made 
abſolute, another Bond Creditor of the Teſtator brought 
an Action of Debt at Law againſt the Executor, upon 
a Bond; he appeared, and becauſe he could not plead 
this Decree at Law, ſuffered Judgment to go againſt him 
by Default; and the Account being carried on before the 
Maſter, the Queſtion before him was, Whether he ſhould 
allow this Judgment on the Account, and he being in 
Doubt, reported the Matter ſpecially to the Cort for their 
Direction. 

The Maſter of the Rolls was of Opinion, that the 
Decree muſt be preferred, and it coming now to be re- 


heard before my Lord Chancellor, he was of the ſame 
Opinion. AS 


D E 
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Caſe 70. Duke of Norfolk verſus Browne. 
r HE late Duke of Norfolk, Plaintiff's Father, had Wi 
voklance to = executed a Grant of the next Avoid ance of a 1 
his Priviiy Church to the Defendant's Father, who was a Clergy- 
Ne Tui for man, and a Perſon much intruſted and employ d by him, Wl 
1 and the Grantee knew nothing of the making of this a 
Truſt being Grant, and being examined in a Cauſe, depoſed that he 
vectares Aid not Purchaſe it of the Duke, | T 
Lord Keeper, this is a reſulting Truſt for the Grantor; 
there being no other Truſt declared. 1 


Caſe 71, Smith verſus Loader. 

8 YLaintiff being a Man of Eſtate, and wanting 
. being to a 

procure 1000 J. applied to the Defendant, who was a 


1000 |. for E. , . f 3 8 
borrows ir, Scrivener, to Procure it for him; but told him, he 


onkyo, would not borrow it of any Mechanick, but of a Gentle- 


only 300 l. 


and rakes man. Loader treated with one Burroughs a Vintner, who 
other 399 1. 


himſelf, and agreed to lend the Money, and the Recognizance was 


the remain- 
ing 400 1. in taken 


Goods which 

prove worth little or nothing, and for ſecuring the whole 1000 7. both gave a Recognizance ; F 
that being ſued againſt B. he brought this Bill, and had a Perpetual Injunction againſt the Re- 
— on Payment of 300 “. only, and Intereſt, by Reaſon of ſome Circumſtances of Fraud 
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taken, in Name of . & a Country Gentleman, in Truſt 
for Burroughs; and the Plaintiff did not know that Bur. 
roughs was the Lender of the Money, and ſome Care had 
been uſed by Burroughs, that he might not know it. 
Ihree hundred Pound of the Money was paid to the 
Plaintiff upon his entring into a Recognizance, and a 
Day or two after, 300 J. more was paid to the Defen- 
dant Loader, and the other 400 l. Loader had taken in 
Wine (being, as he ſwore in his Anſwer, ſo to do by 
Burroughs) and the Wines were not really worth above 
150 1. | | 811 


1 | | 4 
Execution upon this Recognizance was ſued out againſt 
the Plaintiff, and he brought this Bill to be relieved, 
upon Payment of the 3 00 J. only, which he himſelf had 
received, pretending, , that this was only a Contrivance 
betwixt” Loader and Burroughs on 
The Maſter of the Rolls took it to be nothing elſe 
but a Contrivance, and therefore decreed a perpetual 
= Injunction againſt this Recognizance, upon the Plaintiffs 


my Lord Chancellor, he affirmed the Decree, tho" no 


other Evidence than as before. 


| 5 TY 1 + D A gs. ; S137 # How : 
= Bowater verſus Ellis Cet 5 
Ef J Enant for Life, and Ceſtui que Truſt in Remainder 
EY in Tail, joined with the Truſtee in making a 
= Fcoitment of the Land, this a good Barr of the Eſtate 
Caſe 73. 


Lord Briſtol verſus Hungerford, 


4 8 IR William Baſſet made his Will in Writing, and Landsat 
O chereby deviſed Lands to be ſold for the Payment of Payment of 
ts, 


e ; his De 
bis Debts, and wills, that the Surplus ſhall be deemed and that the 
| * Part fold be 


” deemed Part of his Perſonal Eſtate, and go to his Executors, and gives his Executors 100 l. a- piece 


as Legacy; the Surplus decreed a Truſt in the Executors, and Subject to Diſtribution, for the 


Direction concerning the Surplus was only to exclude the Heir, not to give it to the Executors in 
their own Right, \ 
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Executors, 
ves to his Executors 100 L a-piece as'a Leguey, | 
1 The Queſtion was, Whether, as this Caſe is, the Exe 
cutors ſhould have the Surplus to their own Uſe, ot 
ſhould diſtribute it according to the Statute of Diſtri- 
butions? SENTVE > 1 . +7 #535044) 

"Twas urged for the Executors; That by the Will it i 
expreſly ſaid, that the Surplus ſhould be Part of his Per. 
ſonal Eſtate, and go to his Executors 3 and therefore it 
muſt be underſtood, he meant it them, to their own 
Uſe; and his giving them a Legacy of 100 J. a- piece ean- 
not alter the Cafe, for the Surplus might, perhaps, be no- 
thing, and therefore he gave them the 100 J. that the 
might in all Events be ſure of ſomething, and not to 
exclude them of the Benefit of the Surplus; and this 
being a Deviſe of the Surplus after Debts and Legacies 
paid, cannot be a Truſt in them, for then all their Truſt 
is performed, when Debts and Legacies are paid, © 
On the other Side, *twas ſaid, That the Words in the 
Will, that the Surplus ſhould be Part of his Perſonal 


Eſtate, and go to his Executors, were only intended to ex- 
clude the Heir, who elſe would have had it, and not to 
give any greater Intereſt to his Executors than they 
would have otherwife, Curia adviſare vult, but afterwards 
decreed it to a Truſt in the Executors. | 
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In CURIA CANCEILARIK. 


Comſlad verſus Ch. Cute 34 


HE Plaintiff bang a Reſiduary Legatee, brought Er 
his Bill againſt the Defendant, who was one of Bil b by 1 
the Executors (without his Co. executor) to have an Ac- gatee againſt 


one only, 


count of his own Receipts and Payments. have an Ac- 

—_ ovn Receipts and Payments yet at the Hearing the Objection for want of the other diſallowed, 
_— un in the Proceſs of the Cauſe it ſhould appear awe So where two Factors are, a Bill has 
deen allowed againſt one, the other being beyond Sea. 


Defendant inſiſted at the Hearing, that his Co- executor 
ought to be made a Party; and that, tho a Bill might 
be brought againſt one Factor without his Companion, 
if he were beyond Sea; yet that had been allowed only 
for Neceſſity, a and that it Was oe yriſe in Caſe of 
Executors. 

Lord Chancellor. The Cauſe ſhall go on, ah if upon 
the Account any Thing appear difficult, the Court will 
take Care of it : The Reaſon is the ſame here, as in Caſe 
of Joint Factors; and the running out of Proceſs in this 
Cale, is purely Matter of Form, and I doubt whether 


2 Foreigner can be ſerved with a . in a foreign 
Country. 


UB — 93 La r 
* 


Sir 


De Term. &. Mich. 1697. 

' Hutchins ſaid, he remembred that the Great Duke 
of Tuſcany had laid ſeveral Perſons by the Heels, for exe- 
cuting a Commiſſion to exangine Witneſſes in his Domis 
nions without his Leave. | 
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Feme Covert has Power given her by her Husband 
to make a Will: Probate of ſuch Will per Teſtes, 

is ſufficient Proof without other Proof; becauſe, as to that 
Purpoſe, the Husband has made her a Feme Sole, and no 


Prohibition wall he; V 9 1 
Caſe 76. Bold verſus Corbett. — 
1 HE Lord Chancellor ſaid, in this Caſe voluntary 
Diſeretio- x | . Nn , 
nary in 2 Conveyances might be added in a Court of Equity; 


* 


ques whe: DU where chere is no Remedy at Lau, t Piſeretionary 
er it will in this Court to interpoſe Or. not. 6 178 5 


Aid volun- * | —_— 
tary Conveyances, when there is no Remedy at Law. 4 BI AK. 195 TÞ 9955 
on he Kir verſus Webb. © 

< E preſent Queſtion in this Cafe, was occaſioned 
w— by a Conſtruction that was made by the Houſe 


the Profit re of Peers, upon a Settlement and Will of Sir Henry Wood, 
Celved Our o 


the Truſt (Which together made but one Conveyance) whereby his 
Egle, and Eſtate was ſettled on his Daughter, upon her Marriage 
Conveyance then intended, and after wards ſolemnized between her 


Name; tho! and the then Earl, now Duke of Southampton. 


oſſible, if he ' TIE 1. Oy RAY "OTF 7 1 
c unable to make other SatisfaRion for the Profits ſo miſapphed, thoſe Lands may be ſequeſter'd ; 
yet they cannot be decreed to be a Truſt for the Ceſtui que T7uft, no more than if A. borrow Money. 
of B. and therewith purchaſes Lands; theſe Purchaſed Lands are no Truſt for B. for tis not a 
Truſt in Writing; and reſulting Truſt it cannot be, becauſe that would be to contradi& the Deed 
by Parol Proof, directly againſt the Statute of Frauds; but if the Purchaſe had been recited to 
have been made with the Profits of the Truſt Eſtate, this appearing in Writing might ground a 
reſulting Truſt. OY | 4 's hs 3, 3 7 "} 


The Eſtate was conveyed” to Truftees (whereof the 
Biſhop of Litchfield and Coventry, Sir Henry's Brother = 
2 one 


— n ay rn N 


—_— 


. on 
Limitation, whereby the Truſt of the Eſtate was limited 


after the Death of the Duke of Southampton without 


Iſſue, to the Dutcheſs for Life, Nc. and after to the Biſhop 
for Life, c. and after to Sir Ceſar Cranmer al Wood for 
Life, Cc. 7 | 

The Dutcheſs died in the Life-time of the Duke, 
without Iſſue, and the Biſhop conceiving himſelf to be 
then intitled in his own Right, entered and enjoy'd the 
Profits for ſeveral Years, and till his Death, and made 
his Will, and the Defendant Executor, and deviſed ſe- 


veral Legacies to Charities, and deviſed all his Lands to 


the Defendant. . RS 
After the Death of the Biſhop, Sir Henry Wood entered, 
and the Duke of Southampton being then adviſed, that 
tho there were no Limitation of the Truſt of the Eſtate 
to him, but only that after his Death without Iſſue by 
the Dutcheſs, it ſhould go to the Dutcheſs for Life, Oc. 
yet by the plain Intention of Sir Henry Wood, it did be- 
long to him, and being in Caſe of Truſt would be ſo 
expounded. 
Upon which the Duke of Southampton brought a Bill 


in this Court againſt Sir Ceſar” Cranmer, to have a Con- 


veyance of the Eſtate for his Life, and an Account of 
the Profits; and the Court were of Opinion with the 
Duke, that by the Intention of Sir Henry Wood, he was 
to have the Eſtate for his Life, and decreed accordingly ; 
but Sir Ceſar Cranmer brought an Appeal in the Houſe of 
Peers, and the Lords reverſed the Decree, for that there 


was no Eſtate limited to the Duke of Southampton; and 


it not being limited over till after his Death, the In- 
tereſt during his Life belonged to the Heirs of Sir Henry 
Wood, as an undiſpoſed Intereſt. 

The two Defendants, who, together with Sir Ceſar 
Cranmer, were Coheirs to Sir Henry Wood, brought a Bill 
to have two Thirds of the Eſtate, during the Life of the 
Duke of Southampton, and obtained a Decree accordingly. 


2 Upon 


5 De 7. ermino 9. Mich. 1697. | 


to the Executor; and how far the Eſtates purchaſed by 


made by the Biſhop ; and that it appeared to him by 


Upon which, the Plaintiff Kirk, as Adminiftrator to his 
Wife, who was the only Child of John Wood; who was 
eldeſt Brother of Sir Henry Wood, and as ſuch was during 
her Life intitled to the Profits that had been received by 
the Biſhop out of Sir Hentys Eſtate; and that therefore 
the Biſhop's Executor ought out of his Perſonal Eftate to 


make them good to him; and that the Biſhop had out of 
the Profits of Sir Henry Wood's Eſtate, purchaſed ſeveral 
Lands, which being purchaſed with his Wife's Money 
were a Truſt for her, and now for him, as her Admin 
ſtrator, and ought to be decreed to him, in Caſe he had 
not a full Satisfaction out of the Biſhop's Perſonal Eſtate. 

Upon hearing of the Cauſe, the Perſonal Eſtate was 
decreed liable to the Plaintiff's Satisfaction, and an Ac- 
count ordered to be taken of it, and the Maſter to re- 
port what Charities, or other Legacies the Defendant, 
the Executor had paid; and at what Time, and what 
Purchaſes the Biſhop had made in his Life Time, and 
the particular Times and Values of each Purchaſe, and 
what of the {aid Purchaſes had been made with the Profits 
of Sir Henry Wood's Eſtate, and then the Court would 
give Directions, as to what Payments fhould be allowed 


the Biſhop ſhould be liable to make the Plaintiff Satil- 


faction, | 
The Maſter made his Report, certifies the Purchaſes 


Proof (of a Man who received great Part of the Profits 
of the Truſt, and paid the Money for ſeveral of the 
Purchaſes) that ſuch particular Parts of the Purchaſe- 
Money of the ſeveral Purchaſes, were the Profits of the 
Truſt, viz. Sir Henry Wood's Eftate. 

The Matter ſtanding this Day to be heard upon the 
Maſter's Report, my Lord difallowed the Executor all 
the Charities and other Legacies (which were very con- 
ſiderable) which he paid, tho' they were paid before this 
Bill brought. 
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Ihen the Matter as to the Land was debated, 85 my 
Lord ſeemed to be of Opinion for the Plaiutiff as to that 
too, and ſaid, that the Biſbop was a Truſtee, tho he did 
not take himſelf to be one, go that when a Truſtee laid 
out the Money of Ceſti-que Truſt in Rants, he dhe 
the Lands might be ſelloned. l 

But it being ſtrongly inſiſted upon by the other Side, 
that they could not, and that it was a Matter of great 
Conſequence, and never done before, my Lord appointed 
to conſider of it till a farther Day, and Icſired the the AL 
ſiſtance of the Maſter of Rolls and Mr. Juſtice Powell. 

On arguing the Caſe before them, it was inſiſted for 
the Plaintiff, that 'tis but Juſtice and Reaſon that the 
Lands Purchaſed with the Profits ſhould go in the ſame 


Manner as the Profits themſelves would have gone; and 


tho' it did not appear in the Caſe, that the whole Pur- 
chaſes had been made with the 'Truſt-Money, that was 


through the Truſtees own Fault, whoſe Part it was to 


have kept the Account, and it did appear in the Cauſe, that 
he had received enough of the Truſt Eſtate to make all 
the Purchaſes, and therefore it ſhall be intended it was 
all 10 employ'd, -unleſs the contrary be proved by the 
Defendant; and it was compared to the Caſe — A 
Man mixes his Money with another Man's Heap, he ſhall 
loſe his own Money; 'twas ſaid, if this Fact had ap- 
peared in the Deed, it would have been a Reſulting Tull, 
and that this is the ſame Thing, as if a — lays 
out the Money of his Ward in Land, and leaves no Perſo- 
nal Eſtate, Shall not the Land be liable? And if à Bill 
had been brought againſt the Biſbop, theſe Lands might 
certainly have been ſequeſtred in his Hands, And ſhall this 
Deviſee be in a better Condition? And the Caſe of Piere 
and Harwood, and ſome other Caſes were cited. 

On the ether Side, it was ſaid, that it muſt be con- 
ſidered how it was before the Statute of Frauds and Per- 
juries, and how it would be lince : Before the Statute it 
was never held to be a Truſt, unleſs there were a Decla- 
ration in the Deed to that Purpoſe, and much leſs can it 


be 


* 
um — 


n 


be ſo ſince the Statute ; for by the Statute there can be 


no Truſt, unleſs ir be declared in Writing (which is not 
in this Caſe). and if it be a Reſulting Truſt, it is made ſo 


by Parol Proof, contrary to the Deed, which is directly 
contrary to the Statute, and would introduce all the 
the Miſchiefs That intended to prevent; that it would 
introduce an utter Uncertainty into all Mens Titles, for 
the beſt Title may be ſpoiled by proving the Purchaſe- 
Money to be another Perſon's ; and it was ſaid, that this 
can no more be a Truft, than if 4. had borrowed Money 
of B. and laid it out in Land, that Land could be a 
Truſt for B. and the Caſe of Cox and Carr, and other 
Caſes were cited. 


Juſtice Powell ſaid, the Precedents that had been cited 


on the Plaintiff's Part were nothing to the Purpoſe, ſo 
that *tis a Caſe without Precedent, and of great and dan- 
gerous Conſequence ; he cited the Cale of Walter de Chirton, 
who was the King's Receiver; and it was found that he 
purchaſed Land with the King's Money, yet this was 


never held to be a Reſulting Truſt, not even in the King's 


Caſe; that it was againſt the Statute of Frauds and Per- 
juries, and would let'in all the Miſchiefs That intended to 
prevent ; therefore he was of Opinion the Plaintift could 
not be relieved. pt 

The Maſter of the Rolls was of Opinion, That as this 
Caſe was, the Plaintiff could not be relieved, and cited 


the Caſe of Farrington verſus Forth, and 4 Inſt. Tit. Court 
of Chancery; and the Caſe of Mears and St. John, 1686; 


but he ſaid, if it had been expreſly and plainly proved 
that theſe Purchaſes had been made with the Profits of 
5 Truſt Eſtate, he thought it might have been other- 
wiſe. 
My Lord Chancellor was of the ſame Opinion with 
Mr. Juſtice Powell. On Appeal to the Houſe of Lords, 
this Decree was affirmed, 5 March, 1699. 
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Bayly verſus Robſon. Caſe 78. 


Mortgagee in Fee lends Money to the Mortgagor Mortgagor | 


| bo ore 
upon Bond, and the Mortgagor dies, and his Money on 
Heir ſells the Equity of Redemption. — — 


the Heir of the Mortgagor ſhall redeem the Land without paying the Bond Debt. 
Lord Chancellor. The Vendee of the Heir of the 
Mortgagor thall redeem the Land without paying the 
Money Lent on the Bond. 1 


Earl of N. arrington verſus Sir Janis Caſe 79. 
Langham. 


Laintiff's Father married Sir James Langham's only One Cove- 
| nants On 


i Daughter; and upon the Marriage-Articles enter d Mamiage A. 
into between the Defendant and Plaintiff's Grandfather, 752 1% 


: | KK 30000 7 
by which the Defendant covenants, that he would within go 


ſix Months after the, Marriage pay the Plaintiff's Grand- his Death; 


n 8 4 and af 
father 10000 J. and that his Executors ſhould pay him growing 018 


100000, within {ix Months after his Death, and the cd item, 


Covenantee 

A a Earl would have 

* | IE. | obliged him 
to have given Security; but the Court held, that they could not alter this Agreement of the Parties, 
or make it better than they themſelves had; and tho? Executors might be obliged to give better Se- 


curity for Legacies payable in Futuro, that is, becauſe they are in Nature of Truſtees, and there 
is no Agreement one Way or another. 


"De Term. & Hill. 1698. _ 


Earl covenanted to make the Wife a Jointure of 1 5001, - 


but no Covenant for making any Settlement upon the 
Children. The Marriage took Effect, and the Defendant 
paid the 10000 J. and the Jointure was made, and both 
Plaintiff's Father and Mother were dead. . 
The Defendant being grown old, and having married 
a 4th Wife, the Plaintiff his- Grandſon brought this 
Bill, pretending, that the Defendant was grown very 
weak in his Underſtanding, and wholly influenced by his 
Wife, and it was greatly to be feared would ſpend or make 
away his Eſtate, and not leave wherewithal to pay the 
10000 I. at his Death; and therefore, to have the Money 
paid preſently, the Defendant having an Allowance of the 
Intereſt, or at leaſt, that he might give better Security 
to pay it when it became due, was the Bill. 1 
The Defendant ſwore by his Anſwer, that upon the 
Treaty of Marriage, no other Security was required for 
the Money but his Covenant, and if there had, he would 
never have conſented to the Match  _. © 
"Twas urged for the Plaintiff, that 'tis but? juſt that 
every Man ſhould make their Creditors ſafe, that their 
Debts ſhall be paid at all Events, and this Court ought 
to extend its Authority to prevent them from being de- 
feated ; that this Court does enforce Executors to give 
Security to pay Legacies, which are to be paid in Futuro; 
that this is a Debt in Preſenti, tho not yet payable 3 and 
that by the Cuſtom of the City of London Debtors may 
be arreſted before the Day of Payment to give better 
Security; and that this Court did grant ne exeat Regnum, 
againſt Perſons that were going away to avoid Payment 
of their Debts. | | 
On the other Side, *rwas ſaid, that this Bill is not to 
execute an Agreement between the Parties, but to make 4 
new one; that an Executor was but a Truſtee of the 
Teſtator's Money for the Legatee, and the Court might 
take ſuch Methods as were proper to make him execute 
the Truſt; but in that Caſe there is no Agreement be- 
teen the Executor and Legatee one Way or other; * 
| 3 oe 
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the Queſtion here is, Whether, when there is an Agree- 
ment between the Parties, any Court can alter it? And 
as for the Cuſtom of London, for arreſting a Debtor be- 
fore the Time of Payment, to give better Security, twas 
much doubted whether there was any ſuch Cuſtom; but 
if there be, all their Cuſtoms are confirmed by Act of 
Parliament, and therefore they may do what no other 
Court can, which have not the ſame Warrant for it. 
My Lord Chancellor diſmiſs'd the Bill, and an Appeal 
was brought in the Houſe of Lords and heard; but the 
Lords put it off from Time to Time (to the End the 
Parties might agree it) and would do nothing in it, and 
at laſt there was an Agreement, the Plaintiff complying 
with the Defendant's Terms, and the Defendant died 
ſoon after. ODOT TL Dll 


w_—_ —— — a — — 


DE 


Iermino Paſchæ, 
. 1699. ws 
In Cuxia Canceiiarig. 


. - 
i _—_— * * * EY a 


EE" IA EY „* 
— —_ 


A "= _— as SA KEE 


— 


Caſe g. Duke Hamilton & ux, verſ. Lady Gerrard 


' | bo HE Bill was (inter al) to diſcover Deeds and 
duce Deed; Writings which belonged to the Plaintiff's Wife's 


pon n Eftate; the Defendant by Anſwer owned ſhe had ſeveral in 

on Honour her Power, but did not ſet them forth; and on the Plain- 
Oath. tiff's Motion ſhe was ordered to produce them on Oath. 

But on Application to the Court, that Order was al- 

tered, and ſhe was ordered to produce them on Honour 

only, being in Supplement of her Anſwer, which was 

only on Honour, being a Peereſs. And ſo it was order- 


ed in a Caſe of Powel, late Maſter of the Rolls, againſt 
the Counteſs of Dorſet. | 


Caſe 81, Bayly verſus Fowell. 


Woman made her Will, and gave Legacies to all 
ber Relations (which, as appear'd, ſhe had no great 
Kindneſs for) but did not truſt ſome of them with their 
own Legacies, but deviſed them to Truſtees, to be put out 
for their Benefit. She likewiſe gave 501. to one of her 
Executors, and 20 J. to the other; and the Queſtion was, 
Who ſhould have the Surplus, which was conſiderable? 
My Lord Chancellor decreed it to be diſtributed, and the 


Executor to pay Colts for inſiſting on it. 
] D'S 
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Crew verſus Folliff. Cube 82 
Y Lord Crew made his Will, and deviſed Lands Plaintiff's 


to be ſold for raiſing Portions for the Plaintiffs, by . 


who were his Daughters, by a ſecond Venter; and this brought cheit 


Bill was brought by them and the Executrix, to have the 5! fn! 
Will proved, and the Truſt performed. dant'sDaugh- 

ters by à firſt 
Venter, to prove their Father's Will, whereby Lands were deviſed to be ſold to raiſe Plaintiffs Por- 
tions; and on a Trial at Bar, and Verdict for the Will, Defendants ordered to join in a Sale, bus 
were allowed their Coſts both at Law and in Equity. 


Defendants were his Daughters by a firſt Venter, and 
were all married by him in his Life- time, but had not 
near ſo great Portions as the Plaintiffs, who together 
with Defendants were his Coheirs, and by Anſwer in- 
ſiſted to have the Validity of the Will tried at Bar, which 
was thereupon ordered accordingly : And at the Trial, 
Defendants perceiving the Matter againſt them, gave no 
Evidence; ſo there was a Verdict for the Will. And 
now the Caſe ſtanding on the Equity reſerved, the De- 
tendants were ordered to join in a Sale, but were to have 
their Coſts, both here and at Law, upon their joining, tho 
it was inſiſted on the other Side, that they ought not to 


have Coſts, having as now appeared by Verdict, wrong- 
fully occaſioned all the Expence. 


B b Dormer- 
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Caſe 83. Dormer verſus Bertie. 


Where Lands R. Robert Dormer bing no „Children, but fix Bro. 
b thers of the Half Blood, and the Plaintiff, who 
ro be fold for wWas his Couſin and Heir of the whole Blood, by Will 
poſes, ans gives the Plaintiff 501; to buy him Mourning, gives ſeve- 
Is exprel ral Eſtates to the ür Brothers and their Heirs ſeverally, 


chem. there and ſeveral other Legacics ; and alſo Legacies of 5 J. a- 

2 piece to the Defendants to buy them Mourning, and 

for the Bene- then ſays, All the reſt, &c. of my Manors, &c. Goods, 

Heir, Chattels,-&&c. and all other my Real and Perſonal Bſate 
whatſoever, T give to Charles Bertie, Peregrine Bertie, and 
John Bertie (who were Defendants.) whom TI nominate 
and appoint Executors of this my Will, equally to be divided 
herween them, Share and Share alike, to hold to them, their 
Heirs and Aſſigns for ever. 
This Bill was brought to have the Surplus a Reſulting 
Truſt for the Plaintiff the Heir, becauſe the Defendants 
had Legacies given them by the Will. 

er But the Court held, that if one can give away the 

- Surplus of his Eſtate, it is done here, and no Truſt for 
the Heir; and cited the Caſe of Crompton verſus North, 


as a much ſtronger Caſe, and yet held no Truft.; and 


tho' a Legacy given an Executor, may be an Argument 


againſt him quoad the Surplus, when not expreſly given 

him; yet it can be no Argument at all, when it is ex- 
preſly given him. Alſo the Plaintiff the Heir has a Le- 
gacy given him, and not the Surplus, which turns the 
Argument as ſtrong againſt him; and an Appeal being 
afterwards brought in the Houſe of Lords, this Decree 
Was athrmed that it was no Truſt for the Heir. 


Cary 
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One ſells his 
Eſtate of 147. 
per Ann, for 

- an Annuity 


uſually in the Houſe of one Brick a poor Alehouſe-keeper, of 61. per 


Non-pay- 
ment; and 
the Annuity 
being in Ar- 
rear, and the 
Purchaſor 
being unable 
to pay it any 
longer, the 
Grantee re- 
enters, and 


3 deviſes theſe 
dition. Lands to De- 


dies about a Vear after; and the Plaintif having an Aſſignment from the Purchaſor ar al his In. 
tereſt, brought this Bill to redeem, on Pretence of its being in Nature of a Mortgage, but was 
| Nee e darin the Life of the Grantee, whillt it "ou i 
gain would be a good or a had one; and it was only a conditional Purchaſe, and 
not a Mortgage. „ 3 N | | | 

Brick entred and paid one Half Year of the Annuity, 
and then was thrown in Gaol by his Creditors , and his 
Wife declared he could pay the Annuity no longer, but 
that J. S. muſt take his Land again; and Brick had in- 
deed received more out of the Lands, by Sale of Timber 
and Rents than he had paid for the Annuity; and not 
continuing to pay it, J. S. made a Demand, and re- en- 
tred into the Freehold, and was admitted into the Copy- 
hold Eftate, and lived about a Year in Poſſeſſion, and 
then died, having firſt made his Will, and deviſed the 
Land to the Defendant in Fee, and made him Executor; 
and he was admitted to the Copyhold. > #6] 
The Plaintiff prevails with Brick to convey all his In- 

tereſt to him, and brought this Bill to redeem. - 
*Twas inſiſted upon, that this was but the common 
Caſe, where a Man takes Advantage of a Condition for 
Non-payment of Money at the preciſe Day; and this 
DA e TFT 
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Trin. 1609, 

— ET. Ec Eg — — 
Court always relieves upon Payment of the Money with 

Intereſt, from the Time it ought to have been paid. 
On the other Side twas ſaid, that this Caſe is not at 
all like that Caſe, and that here there can be no Redemp. 
tion; for that the only Conſideration of Bricks Purchaſe 
was, that J. S. might enjoy a more plentiful Subſtance 
during his Life, and that he was deprived of by Brick's 
Non-payment ; that during the Life of J. S. whilſt it 
was doubtful whether the Batgain would be a good or a 
bad one (as it might if J. S. had lived long) no Redemp- 
tion was ſought; and now they cannot have it. 
My Lord Chancellor ſaid, This is not like the common 
Caſe; here is no Conſideration paid by Brick, but the 
Annuity only; and therefore. I cannot admit of a Re- 
demption, or give any Relief, and diſmiſs'd the Bill. 


* 


8 Daffern verſus Bolt. 
Truſt of a | Term for Years was aſſigned to N. & in Truſt, 10 
Years limited permit J. Bolt to enjoy the Profits ſo many Years 
D and of the Term as he ſhould live; and after his Death, in 
afrer his ne 1 ruſt, to permit June his Wife to enjoy the Profits for 
Heirs of his ſo many Years of the Term as ſhe ſhould live; and after 
them by Pur- their Deaths in Truſt to permit the Heirs of the Body of 
chaſe, an. Jane to be begotten, to enjoy the Premiſſes during the 
not by Way y 5 
of Limitati- Reſidue of the Term. 


on, ſo that 3 
A. has no Power to diſpoſe of it beyond his own Life. 3 1 


The only Queſtion in this Caſe was the ſame that was 
* made in the Caſe of Peacock verſus Spooner, viz. Whether 
the Words Heirs of the Body were Words of Limitation, Wl 
and ſo the Term difpoſeable by Fave, or whether they 
were Words of Purchaſe? - 
This Caſe was debated before my Lord Chancellor the 
14th of March laſt, and he then ſaid he would not be 
bound by the Precedent of Peacock verſus Spooner, if he 
could find any Difference in the Caſes; but if they were 
preciſely the ſame, he could not depart from it, and 
took till this Day to conſider of it. He mentioned 
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the Body, are Words of Purchaſe, 


Cranmd#'s Cafe in Dizry' "and Baidy that the Words Heir of 
not of Limitation, and 


that he had conſidered of Peacock and Spboner's Cale, and 
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Broum verſus Gill. * 


Harris ſeiſed in Fee of certain Lands, ads 2 Set- 

tlement of them to the Uſe of himſelf tor Life, 
then to Truſtees for a Term for Years; then as to: one 
Moiety to his Son. M. and the Heirs: of his Body, with 
other Remainders over; and the Truſt of the Term is 
declared to be for railing 200 l. a- piece for the two Daugh - 
ters of M. and a Proviſo, that if M. or the Heirs of his 
Body ſhall pay, ©c. to the Daughters at 21, or Mar- 
riage, the Term to. ceaſe. 

M. dies without Iſſue Male, leaving only his ſaid two 
Daughters: Plaintiff: (who was his Widow) recovered 
Dower at Law with a Ceſſat Executio during the Term, 
and now. brought this Bill againſt the Defendants (who 


c Af were 


Caſe 86. 


A Court of 
Equity won't 
alli a Dow - 
— who has 
had judgment 
at Law with 
a Ceſſat Exe- 
cut io in re- 
moving a 


Truſt Lerm. 


a 1 5 


2 "a 12 rng e reer * — Gy 26 . a "30 
F '4 * . * ö 5 * ä 
4 1 *. 
\ > 4 * 2 


might have the Benefit of her Recovery at Law). 
I uas inſiſted upon for the Plaintiff, that this Term 
ought to. be abſolutely: ſet aſide, for that the Intention 3B 
of the Settlement could only be to raiſe Portions for 
Daughters, in Caſe M. had Iſſue Male; for if he ſhould 
leave none, as he did not, the Daughters were to have 
the Land itſelf, by Virtue of the Limitations of the 
Settlement, and they cannot raiſe themſelves a Portion 
out of their own Eſtate; and therefore the Purpoſe for 
which the Term was intended, failing, the Term in EE 
quity had no Subſiftence ; and tho' where there is 2 


any taco —_ A A WR: 


— generally to attend the Inheritance, that may per. ; : 
baps prevent a Dowrels,” becauſe it can be intended to Wl 


be kept on Foot for no other Purpoſe but to prevent 
Incumbrances; yet it will be otherwiſe in this Caſe, 
where the Term is declared to be for a particular Pur- 
poſe, which is otherwiſe provided for; and tho' in the 
Caſe of Lady Radnor —_ Rotheram, this Court would 
not ſet aſide the Term, yet that was, becauſe it was a. 
againſt a Purchaſor, but there is no Purchaſor in this 
Gaſe, but we come againſt the Heir, and therefore the 
Term in this Caſe ought to be wholly ſet aſide; and in 
the Caſe of Clay * Snell, Tenant by the Courteſy 
was let in againſt ſuch a Term. 

2dly. Admit that the Term ſhall not be wholly ſet a- 
ſide; yet the Plaintiff is intitled to have an Account of 
the Profits, and to be let into the Benefit of her Dower, 
paying what is unraiſed of the Portions, if it were a 
common Mortgage, it cannot be denied but ſhe ſhould 
redeem; and in this Caſe the Term is only a Security 
for raiſing theſe Portions, which is the ſame Thing. 

Lord Chancellor. In the Caſe of Clay verſus Snell, there 
was ſuch an Order, but the Point was not debated ;- but 
the Queſtion here is, Whether a Court of Equity ſhall 
make a new Rule ? the Judgment that the Plaintiff has 
recovered at Law, is with a Ceſſat Executio, and there- 
fore to ſet aſide the Term would be to relieve her againſt 
2 | 3 the 
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| In Curia Cancellariæ. Hh 5 r 
che very ludgment upon which ſhe founds her Right of 
| nebel. 1 — Caſe of Lad y Radnor verſus Rotheram there 
was a Purchaſor, it is true, yet the Court did not go 
upon that Reaſon; and here the Plaintiff being a Do W- 
reſs muſt be contented with the Eſtate as the Law gives 
it; the Redemption of a Mortgage is another Caſe, for 
the Mortgage is looked upon as a Perſonal Contract, and 
the Mortgagee has no Intereſt beyond his Money, and 
therefore diſmiſs d the Bill. oft» 9 


Parker verſus Blactbourne. due en 
A? the hearing of this Cauſe it was objected by the H neceſſary 


Defendant: Blackbourne, that J. S. who was a ne- — 
ceſſary Defendant was not brought to hearing. Plaintiff Exh? 
ſhewed they had proſecuted him to a Sequeſtration, and pt he 
therefore might go on. Defendant anſwered, that the go on witt- 
Affidavit on which the Proceſs of Sequeſtration was dr gr : 
founded, was inſufficient ; and upon reading of it, it dans; hüt 


appeared that the Subpæna was left at a Place where J. S. ferving a 


4 ubpœna at a 
had only lodged Once, and that above two Vears before om where | 
the Service. | | 2 8 _m_ 


| that two Years before ſuch Serviee, is not good. 
The Court held it not ſufficient Service to go on a- 

gainſt the other Defendant alone, unleſs the Plaintiff 

would conſent to ſtand in the Place of J. S. to all Pur- 

poles, which he not doing, the Cauſe went off for want 

of Parties, e 


Lord Caſtleton verſus Lord Fanſhaw. Cute 89, 


0 HE late Lord Fanſhaw, Brother to the Defendant, ids e 
had by his Will made the Defendant the Lord Ps after 


Fanſbaw and others his Executors; and after his Debts aid 
k ; . A 4% oh 
and Legacies paid, deviſed all the Reſidue of his Perſonal and makes 1 
and B. his 
93 Eſtate Executors ; 
| ; the Creditors 
compound for leſs than their full Debts, from an Apprehenſion there was not Aſſets; but Aſſets af 
rerwards came in. On a Bill by the Wife for an Account of the Surplus, the Executors would have 


ler in the Creditors to their full Debrs, which would have reduced the Surplus to little; but the 
Court would not ſet aſide this Compoſition, the Creditots having no Bill for that Purpoſe, 


SIT FIL4ie - 56963 — — Dey r aac — . 
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* * 


Pilate to his Wi fe, now married to "the: PlainriÞ cho 
Roe Caſtleton, 4 

This Bill was brows A to „has an 1 Achount of ch Ally 
and the Benefit of esel ; the Rxecutors apprehend« 
ed there wou d not be Aſſets to pay the Debts; 1 there 
was a Diſpate about a Sum of 40001, whether it ſhould 
be accounted Aſſete or not, in Equity; and whilt that 


Matter was under Debate (it appea lets without that 
Money there were not Aſſets, and being doubtful wie- 


ther that Money would be adjudged Aſſets or not) fe. 
veral of the Greditors ompounded with the Executors 
to take leſs than their full Debts; but in the Year 1684, 
that 4000 J. was adhudged to be: Aſſers, and the Ext. 
tors were deſirous that the Creditors might have their 
full Debts; but that was oppoſed by the Plaintiff (for 
that would have reduced the — to little) and then 
inſiſted that moſt of the Creditors Debts were barred by 
the Statute of Limitations, and that they ought not to 
be paid at all; but the Defendants the Executors would 
not plead the Statute; and the two Points to be . 
* were, 
Whether the n who had 1" W bol 
Gil for leſs than their full Debts, upon a Suppoliidh 
of a Defect of Aſſets, ſhould now be held to that Com- 
poſition, when the Executors did not deſire it? 
24ly. Whether the Creditors ſhould be ſent to Law to 
recover their Debts, and the Plaintiff be ordered to make 
Defence in the Executors Place, and ſo be enabled to 
barr them, by pleading the Statute of Limitations, which 
the Executors would not do. 
Lord Chancellor. I cannot ſet aſide the Compoſition 
the Creditors: have made, they have no Bill for that Pur- 
poſe, and only come in before the Maſter, therefore 
they muſt abide by the Compoſition, but I can't conſent 
that the Statute of Limitations ſhould be pleaded, there 


fore their Debts muſt be "w_ 
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„ W 
„ 
- . Ts 1 2 1 


3 


r 131 PTY "4 Ae a % 


101. 


— —_—_— — 1 — 


In Curia Cancellaria. 


* 


Bamfield verſus Mynd ban. „ 


$. deviſed all his Manors, &c. to Truſtees, and one Device 
- their Heirs in Truſt, immediately out of the Rents þ5 Real | 
and Profits, or by Sale or Mortgage of the Premiſſes, or . 
any Part thereof, to raiſe and levy Money for Payment he Overylus 
and Satisfaction of all his juſt Debts, with Intereſt and 1 
Charges of the Truſtees; and if there ſhould be a and devits 


Surplus of Lands or Money, that to be to his Siſters Eſtate to his 


jointly, and their Heirs, and all my Perſonal Eftate to — hora 
my dear Wife, whom I make ſole Executrix. | * 


have the Perſonal Eſtate exempt from Debts. 


The Queſtion was, Whether the Wife ſhould have the 
Perſonal Eſtate exempt from Debts, or whether that 
ſhould be applied in the firſt Place towards Payment of 
them, for it was urged, that the Deviſe being to her, 
who was made Executrix, ſhe ſhall take it only as Exe- 
cutrix. | | 

My Lord Chancellor took Notice, that the Debts were 
more than the Perſonal Eſtate amounted to, and there- 
fore he muſt mean, that ſhe ſhould have it exempt from 
Debts, or he muſt mean nothing; and there is in this 
Caſe no Room to make a different Conſtruction. 


Anonymous. Caſe 90, 


Second Marriage Settlement is recited to be made 4 Settlement 
in Conſideration, that the Wife had parted with after Mar. 


| x 'riage recited 
the former Settlement, which appeared to be made after to be in Con- 


1deration of 


the Marriage; but was recited to be made in Conſidera- 2 Portion fe. 


tion of a Marriage Portion ſecured, but no Proof of any — 10or pd 


previous Agreement for ſuch Settlement; yet the Court be is Pur- 


. a ſuance of an 
preſumed it, and ſo the ſecond not voluntary againſt Agreement 
Bond EZ dit Previous ro 

ICUITOTS, , the Marriage, 


tho* no Proof of it, and ſo good againſt Bond Creditors. 


Dd Small 


_ "De To ermino ö Ae 1699. 


Caſe 27. Small verſus Lord 1 , ee: 


Equity vont 4 Selk an Eſtate to B. with general Covenants paid 
* Incumbrances, and a particular one againſt his 


gainſt the | 
. Wife's Dower; then duringthe Life of 4. and his Wife, 


Ee n N. B. articles to ſell to the Defcndane, and by Articles *ewas | F 


— a Pe- agreed, that the Defendant ſhould retain 400 J. of the 
Punbaſe Money in his Hands for two Vears, without 
Intereſt ; and if in that Time the Wife of 4. releaſed her 
Dower, the Defendant to pay 400 J. elſe to retain it 
abſolutely, A. dies, his Widow did not releaſe her Dower 

within two Vears, but brought her Writ of Dower, but 
died before a Recovery of it. 

This Bill was to have the 400 J. paid, becauſe, but in 
Nature of a Penalty to ſecure againſt the Dower, which 
is now at an End, and the Purchaſer now ſecured, as 
well as if ſhe had releaſed within the two Years, or as if 
after the two Years expired, in which Caſe, as it was ſaid, 
this Court would certainly have relieved. 

On the other Side it was ſaid, that this was not in 
Nature of a Penalty, but the Terms of the Agreement, 
and the Meaſure of the Satisfaction for the Contingent 
Incumbrance of Dower ; and that the Court would not 
have relieved on her Releafe, if after two Years, much 
leſs here, where ſhe was ſo far from releaſing, that ſhe 
brought her Writ of Dower ; ; and if ſhe had recovered it 
and lived ſeveral Years, the Defendant could have had 
only the 400 J. and could not have been permitted, at 
leaſt, in Equity, as Aſſignee of B. to ſue the Covenant 
of A. againſt his own Agreement in Writing, which tock 
Notice of the Dower, and this Covenant and an 
to retain the 400 J. as a Recompence for it; and as he 
run the Hazard of her living, he ought now to have the 
Advantage of her dying. 

The Chancellor was of the ſame Opinion, that he 
could not be relieved, and decreed accordingly. 
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In Curia Cancellaria. 


Newton verſus Sir Iſaac Preſton, Executor cas 92. 
of Worts and Briggs, & al. 


HE Plaintiff had made a Mortgage in Fee to Briggs, ei 
| and it was expreſſed to be in Conſideration of * . 
700 J. paid by Briggs. Sir Iſaac Preſton, who married the but half of 


Widow and Executrix of Worts, pretended the Money OT. 


was Worts's, and conſequently, that he was intitled to it. for wan of a 


Declaration 


cg Y in Writing, B. was not admitted to read to the Proof of it, ſd as to create a Truſt for him, being 


deem, and was a Bill of Interpleader 


againſt the Statute of Frauds. \ 


So this Bill was brought againſt the Mortgagor to re- 
againſt the Defen« 


A FT | dants, that they might diſpute the Right of the Money 
= amongſt themſelves; and that the Plaintiff might have 
bis Eſtate again, paying what was due to the right Hand. 


Sir Iſaac Preſton inſiſted by his Anſwer, that the Money 


was Wortes Money, and that he was intitled to it. 


Briggs, by his Anſwer, ſwore, that the Money was 


V his, and inſiſted upon the Statute of Frauds and Perjuries, 
1 againſt the Pretence of Sir Iſaac Preſton; but confeſſed 


= there was only 3 50 J. lent; tho' it was intended at firſt 
that Joo. ſhould be taken up, and the other 350 l. 
== {hould be employ'd to pay off a Mortgage on the Pre- 


_ miſs made to Worrs, which was excepted in the Cove- 


nant againlt Incumbrances in this Mortgage. 

Replications were filed, and Witneſſes examined, and 
all Parties joined in the Examination, and the Queſtion 
now was, Whether Preſton ſhould be admitted to read 
his Witneſſes. © 
Y 'Twas infiſted upon for Preſton, that they ought to 
de read, for that the Statute of Frauds and Perjuries was 
not pleaded, and that this did not ſeem to be within the 
Letter of the Statute ; that ſo were many other Caſes, in 
which, notwithſtanding, this Court had given Relief; as 
where a Mortgage was made by Way of abſolute Con- 
veyance, and a Defeazance prepared to be executed at the | 


{ame 


—— 


DTS Os 


ſame Time and as ſoon as the Mortgage was ſcaled, the 


Mortgagee ſnatched it up, and refuled to execute the 
Defeazance; ſo if a Man employs his Steward to make 
a Purchaſe with his Money, and he take the Conveyance 
in his own Name, twas ſaid, the Court had relieved in 
theſe Caſes 3 ſo if a Man makes an abſolute Conveyance, 
but continues in Poſſeſſion, and pays Intereſt, and takes 


Acquittances, and a Truſt, that ariſes by Implication 


of Law, is excepted out of the Statute. 

Twas ſaid for Briggs, that this imports to be a Mort- 
gage for Money paid by Briggs, and they would prove 
the Money to be Worts's, upon which a Truſt ſhould fol. 
low for them; and tho' a Truſt, which Reſults by Im. 
plication of Law be excepted out of the Statute ; yet 
that Truſt muſt ariſe upon the Face of the Deed itſelf; 
and this Statute mult take Place, as well in Equity as at 


Law, tho' a particular Perſon ſhould ſuffer by it. In this 


Caſe, the Statute is infifted on only by way of Anſwer, 
and not by Plea, for it could not be pleaded here, this 
being an interpleading Bill, and only to redeem ; but to 
another Bill brought by Sir Iſaac Preſton for the Money, 


the Statute is pleaded; if you enquire upon a Parol 
Proof, whoſe Money it is, you go directly againſt the 


Statute, and againſt the Caſe of Kirk verſus Webb, where 
it was decreed you cannot make an Eſtate a Truſt, by 


proving the Money to be ſuch or ſuch a one's; and the 


Caſes put on the other Side, are not like this, but depend 
upon Facts, as Acquittances, Poſſeſſion, Oc. 

Juſtice Powell. I will not hinder you from reading, 
for tho' at Law it 18 not to be allowed, where a Jury may 
be inveigled by that, which is not proper Evidence; yet 
here is no ſuch Danger. So the Proofs were read, but he 
would not Decree the Traft, 


3 _ 2 Lewkner 
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Lewkner verſus Freeman. dt 55. 
4 HE Plaintiff had brought his Action againſt Mr. 4. brings an 


4 x A ? 4 0 . Action a- 
9 \ | Mountague for lying with his Wife, \ and 13 Jan. inſt B. —_ 
—_— | n ing WILL 
1689, Mr. Mountague made a Conveyance of his Land 1 Wie, af. 


co Truſtees in Truſt to pay his Debts mentioned in * oy B. 
c—chedule annexed to the Deed, and ſuch other Debts as Eire to 


0 | ns os prey, r Truſtees in 
ve ſhould appoint, within ten Days in Hillary Term follow- Truſt to pox 
ing. The Plaintiff recovered 5000 J. Damages againſt Bets men- 
Mr. Mountague, and brought this Bill to be relieved againſt — 
chis Deed, as Fraudulent againſt him, and made to de- ſuch other 
= . . * f | * :.577 Debts as he 
feat him of his Debt. 


- ſhould Name 
5 | _— -— withinten 
pays, then 4. recovers 5000 J. Damage, and brings his Bill to ſet aſide this Deed. as fraudulent, 
and made to defeat him of his Recovery, but held not to be fraudulent 3 the Plaintiff being no 
—_—_— Creditor at making the Deed, and his Debt recovered, after 7 in Maleficio; but the 
others were real Creditors, which it was conſcientious to prefer, but for the Surp the Plaintiff 
may come in. | 


Na 

_ 'Twas inſiſted upon for the Defendant, that this Deed 
ss either void at Law againſt the Plaintiff, or it is not; 
if it be, the Bill ought to be diſmiſsd, becauſe the 
= Plaintiff has Remedy at Law; if it be not void at Law, 
WF there is no Reaſon to relieve the Plaintiff here againſt the 
BS Defendants ; the Creditors, who are Creditors, as well as 
= the Plaintiff, and before him, for he was no Creditor at 
the making the Deed ; and they are Creditors more to 
be favoured in a Court of Equity, than the Plaintiff ; 
for they are Creditors for Money lent and paid, or Wares 
{old and delivered; and the Plaintiff has only a Demand, 
which ſounds in Damages for a Tort. N 

"Twas ſaid for the Plaintiff, that if there had been 
but one Creditor, it might have been more proper to 
have gone to Law; but even then we might have come 
here, for this Court has a Concurrent Iuriſdiction with the 
Common Law; but as this Caſe is, and as there are 
= many Creditors, where ſome Debts may be good, and 
ſome bad, we muſt go on here, for where there are ſe- 
WW <a! Conſiderations of a Deed, and one be good, that 
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will ſupport the whole Deed at Law, but not ſo here, 
and there is no Difference between a Debt by Contrag, 
and a Debt founded upon a Tort. | 
u. This Deed is not fraudulent, either in Law or 
Equity; for ſuch Debts as are named in the Deed, the 
Plaintiff was no Creditor at the making of the Deed ; and 
tho' it were made with an Intent to prefer his Real Cre. 
ditors before this Debt, when it came afterwards to be: 
Debt; yet it was a Debt founded only in Maleficio ; and 
therefore it was conſcientious in him to prefer the other 
Debts before it; but the Plaintiff may have an Intereſt | 
in the Surplus, after Payment of Debts, provided for by 
the Deed, let him 4 if he will Controvert the 
Debts, and come in upon the Surplus after the Debt 
mentioned in the Schedule, or appointed within 10 Days 
- purſuant to it, are ſatisfied, | 


Caſe 94. Loyd verſus Carew. 


| HE Decree made in the Court of Chancery in WM 
this Caſe, having been reverſed by the Houſe f 
Peers, 27 Jan. 1697, without any further Direction; 
and upon the Appellant's Petition, 24th March 1697, a} 
further Order made by the Lords, that upon the Appel. 
lant's paying to the Reſpondent, or into the Court of Chan. 
cery for his Uſe, they ſhould be put in Poſſeſſion of the 
Rate. 
The Appellants applying to the Court of Chancery for an Wil 
Execution of that Order (the Reſpondent, who was an Wl 
Infant, being gone beyond Sea, and his Mother, who was Wl 
How a Guar- his Guardian in this Suit, being dead) the Court ſaid, they Wl 


dian is to be 


appointed. could do nothing in the Matter, till a new Guardian were 
appointed, which, as it was ſaid, could not be but by 
bringing the Infant into Court, or his praying a Commil- i 
ſion to have a Guardian aſſigned him; and upon ſearch i 
the Appellants did not find any Precedents where a Guar- 
dian had been otherwiſe aſſigned ; and tho the Reipon- 


dent's Father had, by his Will, named other Perſons " 


— "Gan 8" 
* 
— 


"a 7 Cu uria a Cancellarie. 


be his 3 in Caſe of the Death of tis Mother 


before his Age of 21; yet they (tho' they acted in 

| other Matters) would not intermeddle in this. 
Wherefore the Appellants petitioned the Lords, That 

receivers might be appointed to receive the Rents, and 


q = pay thereout to the Reſpondent the Intereſt of the * OO . 


and the Overplus to the Appellant. 

"= Upon hearing the Petition, the Lords order 4 Proof 
= ſhould be made in the Court of Chancery of the Miſma- 
nagement of the Eſtate; and that the Guardians named 


nn the Will ſhould be decreed to Name a fit Receiver, and 
if they would not, then the Chancellor to name one. 


Accordingly an Order was afterwards made by the 


_ Maſter of the Rolls, in the Abſence of the Lord Chan- 
cellor, for a Receiver to be appointed by a Maſter, who 


= ſhould give Security as uſual. 


SE DE 
Termino S. Hillarii, 
1699. # 
In Cura CANCELLARIE, 
Caſe 95. Willis verſus F ls 


'Deviſee for * Pierce being ſeiſed in Fee of deviſed 


Life, remain- d : . a 
it to Pierce Fineux, the Father, for Life; and after 


der over, 


Forſtirure by to Pierce Fineux his Son in Fee; and by the {ame Will 
Fine, and deviſed 400 J. to Pierce Fineux the Son to be paid at 21, 


making a and made Pierce Fineux the Father (who was her Brother 


Mortgage,for . . . 
. Heir) Executor, and died, leaving 2000 J. Perſonal 


which on 
e ; 
1 * Aﬀets, and Pierce Fineux the Son an Infant. 


Man reco- 
vered, yet the Mortgagee having no Notice of the Will, had a Decree to hold, during the Life of 


the Mortgagor 3 and the rather, for that the Mortgagor had made an Affidavit, that there was no 
Will, and that he was Heir at Law. 


The Father ſpent all the Aſſets, and made a Leaſe for 
Years of the deviſed Lands to one John Robb, by Way 
of Mortgage, for ſecuring 200 J. borrowed of him, and 
covenanted in the Deed to levy a Fine to the Mortgages, 
for corroborating the Term, and declared, that the Uſe 
of the Fine ſhould be to the Mortgagee for the Term, 
and after to Fineux the Father, and his Heirs ; and 2 
Fine was levy'd accordingly to Robb, and his Heirs ; and 
the Mortgage was afterwards transferred to the Plaintiff's 


Teſtator Fineux. 
The 


21, the Daughter marries, and dies before 21, leaving 


T A 
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The an came of Age, and brought his Ejectment upo 


e Forfeiture committed by his Father, by levying the 


rine, and recovered ; and now the Plaintiff brought this 
gnill to be relieved. 


_ The Maſter of the Rolls decreed, that the Mortgagee 
ould hold and enjoy againſt the Son, during the Life 
of the Father, and the Father to pay Coſts, and be 
forecloſed, unleſs he paid the Money. * 

Note, The Father on making the Mortgage, had made 
= 4 fidavit, that Urſula Pierce died Inteſtate, tho' he had 
wo proved ber Will long before; and that he knew of no 
WW Incumberances upon the Eſtate. | 


Fackſon verſus Farrant. 


; Portion was diviſed to a Daughter to be raiſcd out 
1 of a Real and Perſonal Eſtate, and to be paid at 


4 


ga Child. | 


| Caſe 96, 


A Portion 
deviſed to a 
Daughter out 
of a Real and 
Perſonal 
Eſtare, to be 


paid at 21, without ſaying, or Marriage ; the Daughter marries, and dies before 21, yet by Reaſon” 


? of the Marriage it was then due, Marriage being the Cauſe of Portions: 


"Twas inſiſted upon, That the Portion was not to be 


We raiſed, nor was ever due, becauſe ſhe died before the 
Time of Payment ; and the Marriage in this Caſe is no 
more to the Payment, than any other 'Thing would have 
been; and tho' it might have been more reaſonable to 
have had the Teſtator to have limited it to be paid at 21, 
or Marriage, yet he has not ſo done; and the Court 
muſt judge according to what is done, and not according 
to what had been more reaſonable to have been done. 
Cur. Let an Account be taken of the Eſtate, and then 
the Court wall give its Opinion, but my Lord Chancellor 
inclined ſtrongly, that the Portion was payable, and ſaid, 
the Reaſon of all the Caſes go that Way; for they go 
upon this, that there being no Marriage, that did not 
happen, which was the Cauſe of the Portion. 


pf 5 


D E 
Termino Paſchæ, 


1700. 


In Curta CANCELLARLE. 


— — 


on 97. Danby verſus Lamſ⸗ 011. 


en XEFENDANT who was a Feme Covert, was 
taken upon an Attachment for Nonperformance 


1 
either in Pro- . 

cefcorin Of a Decree, and the Officer refuſed to bring her before 
Execution af- | 


ter a Decree; the Regiſter to appear, but carried her to Newgate, and 
yet in both. now ſhe mov d the Court that ſhe might appear before 


Caſes on his 


appearing de the Regiſter, and be diſcharged out of Cuſtody ; and 


fore the 


giſter, he is the Queſtion was, Whether by the Courſe of the Court 
co be diſchar- ſhe is to be diſcharged upon her appearing, or to an- 


ged, and to : 
anſwer the {wer in Cuſtody 

Interrogato- _ 1 - 

ries at large, not in Cuſtody ; and if he be continued in Cuſtody, the Court on Motio pear- 
ing before the Regiſter, wall diſcharge him. | Ys on Motion and appear 


It was agreed, that upon an Attachment in Procels, 
ſhe muſt be at large upon her appearing, but the Plain- 
tiff's Council ſaid it was otherwiſe in Execution; but 
all the Regiſters and ancient Practiſers were of Opinion 
that it was the ſame in both Caſes; and Mr. Guidott the 
Regiſter cited the Caſe of one Swain, who was taken up 
tor not paying 801. and diſcharged upon appearing, and 
that upon Debate; but on an Attachment in Execution 
the Sheriff may inſiſt upon Security proportionable to 
the Duty, but in Proceſs it is only 40 J Penalty; and 

3 | upon 
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upon appearing ſhe is to be at large, and not to anſwer 
in Cuſtody, tho the Interrogatories be filed; and upon 
the Regiſter's Certificate that the Party has appeared, the 
Sheriff is to deliver up the Bond. WY; 

The Maſter of the Rolls ſaid there was undoubtedly 
a Difference between a Contempt to the Honour of the 
Court, and the Breach of a Decree; upon the firſt the 
Party is to anſwer in Vinculis, but not upon the latter; 
ſo ſhe was diſcharged (but Interrogatories being filed) 
ſhe was ordered to anſwer in four Days, or ſtand com- 
mitted. en eB | 


Rockley verſus Kelley. Caſe 98. 


Decree was made by the Commiſſioners of Chari- Whether Ex- 
Ceptions to a 


table Uſes, and Exceptions Were taken to it, and Decree of the 
they now came on before the Maſter of the Rolls, and he Sn Cen. 
— moſt of the Barr were of Opinion, that by the Sta- moe Outs 
tute of Eliz. the Maſter of the Rolls may hear an Appeal, before the 
as the Chancellor may, and may affirm the Dectee and 2, jog 
give Coſts, notwithſtanding the Statute mentions only E. 5. 5, 
the Chancellor; but Mr. Edwards the Regiſter ſaid, it tere ine 
had always been an Exception, and therefore the Maſter 


of the Rolls would do nothing in it. 


Shute verſus Shute. Caſe 99, 


HE Bill was to have Dower of her Husband's Divorce « 
Mexſa O thoro 


Real Eftate, and a Share of his Perſonal Eſtate if it continu- 
for herſelf and Child by him, he dying inteſtate; and boom No 


Adminiſtration granted to another, becauſe there was a Equity won't 
aſſiſt the Wife 


Divorce between her Huſband and her, 4 menſe & thoro. in recovering 

| er Dower, 
but will leave her to the Law ; neither will the Spiritual Court grant her Admigiſtration, nor ike. 
cery decree her a diſtributive Share. | 


Maſter of the Rolls. As to the Dower, whether you 
are intitled to it, go to Law, there being no Impedi- 
ment, and therefore as to that, the Bill mult be diſmiſs'd. 


The 
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De Termino Paſcha, 1700. _ 


The granting Adminiſtration is in the Eocleſiaſtical 


Court, but the Diſtribution does more properly belong 
to this Court; but ſince in the Eccleſiaſtical Court ſhe is 
not ſuch a Wife as is intitled to Adminiſtration, I will 
decree no Diſtribution, therefore the Bill muſt be diſmiſſed 
as to that too; and if you can repeal that Sentence, you 
will then be intitled to Diſtribution. 
Note; Friday 26 of April, 1700, the Earl of Jerſey, 
principal Secretary of State, was ſent to fetch the Great Seal 
from my Lord Chancellor, but having no Warrant in ri. 
ting to demand it, my Lord Chancellor refuſed to deliver 
it ; but the next Day the Secretary came with a Warrant. 
and then the Seal was delivered to him; and Sunday the 
5th of May the Cuſtody thereof was committed to the two 
Chief Fuſtices and Chief Baron, with a ſpecial Commiſſion to 
ſeal Writs ; and they ſat at Serjeant's-Inn the Monday fol. 
lowing to ſeal Writs ; and the Maſter of the Rolls ſat in the 
Court of Chancery 10 hear Cauſes, by Virtue of a Commiſſion, 


in the uſual Form to hear Cauſes in Abſentia Cancellarii; 1 


and afterwards the Cuſtody of the Great Seal was given ta 
Sir Nathan Wright, Knight, one of the King's Serjeants. 
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1700. 


In CuUria CANCELLARI RK. 


Ball verſus Burnford. 


W Dmund Anderſon being Tenant for Life of Lands then 
Mp as to part to his Wife for Life, for her Jointure, 
WT then to the Heirs Male of their two Bodies, acknowledges 
: io Judgment to the Plaintiff, and then 5 5 into Co- 
= venants with J. S. that he and his Wife wou'd join in a 


W Hei Way of Mortgage, for ſecuring a Sum of Mo- 
1 hs 2 8 Huſband for Life, then to the Wife for 
lfte for her Jointure, then to the Sons of them two in 
ail, then to the Daughters in Tail ; and a Fine was le- 
vied accordingly : And there were other Incumbrances 
upon the Eſtate, prior to the firſt Settlement, which J. S. 
the Mortgagee, or the Defendant Burford (for whom 
he was a Truſtee) purchaſed in. 


Creditor of the Husband's antecedent to the barrin 
voluntary, unleſs the Conſideration of the Wife, 
to the Limitation to the Daughters. 


Edmund Anderſon died without Iſſue Male, leaving two 
Daughters of that Marriage, who were likewiſe De- 
tendants. 


G g Plaintiff 


. barrin 
WE Fine, which Jhould be in the firſt Place to J. S. and his Etare Tail, 


Caſe 1060; 


The Wife 


Joins with 


the Husband 


in letting in 
an Incum- 
brance on 
her Jointure 


Lands, and 
ing the 


and then li- 
mits the Uſes 
to the Hus- 
band for Life, 
Remainder to 
the Wife for 
Life, Re- 
mainder to 
their Dau gh- 
ters: The 
Daughters 
are not Pur- 
chaſors, ſo as 
to ſhut out a 
Judgment. 


of the Eſtate Tail, but the Limitation to them 
parting with her Jointure, had extended alſo 


| =” De Term. &. Trin. 1700. 
= ; Plaintiff brought his Bill to be let into the Benefit of 
4 his Judgment, paying the Mortgagee what he had really 
paid for that by the Fine ; the Eſtate Tail was barred, 
and the Judgment let in, and this Settlement on the 
Daughters was voluntary. WR 

Jwas admitted, that the Fine had barred the Eſtate 
Tail created by the firſt Settlement, but inſiſted that the 
Daughters were Purchaſors by the Mother's joining to 
barr her Jointure, and letting in the Incumbrance; and 
that that Conſideration did extend to the Eſtate of the 


Daughters as well as her own. = 
| ini a . IX 
My Lord Keeper was of Opinion, that this might 


have been made a good Conſideration for both; but it 
was not expreſſed in the Deed to be any Conſideration 
for ſettling the Eſtate upon the Daughters, but was a 
voluntary Gift of the Wife to her Huſband, and there. 
fore the Daughters Eſtate muſt be taken to be voluntary; 
and ſo a Judgment Creditor ought to have the Aſſiſtance 
of this Court before them. 


Caſe 101. Spicer verſus Flayward. 


Plaintiff HE Plaintiff had ſeduced his Wife's Sifter, and 
Wife's Siſter, had ſeveral Children by her, and had given her 
and had eve. ſome Bonds for Payment of Money which were intend- 


Plaintiff had 


Bonds being were ſatisfied (meaning the Weekly Payments) and upon 


Re, the Defendant's Anſwer, and Plaintiff's Letters, the Calc 
- appeared ut ſupra. | 


ral Children ; = 
by her, and ed as a Proviſion for her and the Children, and after- 
Fonds for wards gave her a Weekly Allowance : One of the Bonds 
bara was put in Suit againſt him, and he brought this Bil, 
Proviſion for ſuggeſting that the Bonds were not given for Money lent, Wl 
Children; Or any valuable Conſideration, and beſides that they Wl 


Bill, ſugge 
ing that the 
Bonds were given for no valuable Conſideration, but was diſmiſs'd with good Coſts. 


> 


My Lord Keeper {aid he could do no more againſt the 
Bail then decree the Payment of what was due on the 
Bonds for Principal and Intereſt, with good Colts, bl a 

2 : ort 


In Cris Cancelluriæ 


1 — ; — ——— 
ſhort Day, or elſe the Bill to be diſmiſſed with Coſts, 
land faid twas a Pity he could do no more. 


Speering verſus Iynn & ux & Field & al. S 
Efendant gave Security in the uſual Manner, to abide A Mine in 


= the Order on Hearing; and then a Decree was 5 

made, and a Report upon it, and the Recogniſances ſued a- mended, the' | 

L ainſt Field the Surety for Non - performance, who pleads cy ng 

in Abatement that there was no Order on Hearing; they cognizance 

reply, and ſet forth the Order on hearing the Report, the ox" 
Order for confirming Ni, and the Order for making Hearing. 
chat abſolute ; but Defendants rejoin, that in the Title 

of the two laſt Orders the Words & ux were omitted, 
but the Body of them was right, and ſo they were not 

Orders in that Cauſe; yet on Motion the Title of the 

Orders was amended by Order Ni, GW. 

It was now inſiſted that they ought not againſt the 

—_ Defendant, who was but a Surety, and cited the Caſe of 

RE Northcott verſus Northcott this Term, where on a Decree 

= 2gainit Baron and Feme, all the Proceſs of Contempt 

= was right, till the Serjeant at Arms, and the Order for 

chat was only againſt the Baron, and ſo was the Seque- 
tſtration; and after the Husband's Death a Sequeſtration 

went againſt the Wife's Jointure, and it was moved to be 

Ss amended, but the Party could not prevail. ; 

1 On the other Side it was ſaid, that this was only the 

=_— Clcrk's Miſtake, and was to carry on the Juſtice of the 
Court, and therefore ought to be amended, and cited 

the Caſe of Earl and Earl this Term, where Affidavit was 

order'd to be filed after, to ſupport a Sequeſtration, being 

really made before the Sequeſtration, and the Order of 


amending was made abſolute in the principal Caſe. 


1 


Pyocter 


7 
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n | {$5 PROFLE ESE ON e 1. f | | 
Caſe 103. Procter verſus Cooper. | 
dee IIc dc, in 1641, made a Mortgage in Fee fir fl 
theProfits are 3001. to Gilbert Cooper, of Lands of about 30 J. per 


not ſufficient 


40 anſwer the Ann. in 1652, the Mortgagee took Poſſeſſion, and in 
A 50 deviſed the Lands to Anthony Cooper; in 1686, the M 
ſhall not car- Deviſee brought a Bill to forecloſe, to which the Defen. 9 
but the Colts dants pleaded a Settlement prior to the Mortgage, but 
08% that was found to be fraudulent; and the Wife of the 
Mortgagor had recovered a third Part as Dower againſt 
the Mortgagee, ſo that the Profits did not anſwer the In. 
tereſt of the Money, which was then 8 J. per Cent. and 
there had been Infancies on the Plaintiffs Part for ſeve. 
ral Years. e 8 | h 
| Maſter of the Rolls. The Plaintiff muſt redeem, and 
ſhall pay 8 J. per Cent. only to the Time of the Ordi. 
nance of Parliament that reduced the Intereſt of Moneys; 
and tho” the Profits were not ſufficient to anſwer the In- 
4 tent, yet the Arrears cannot carry Intereſt, but the Coſts WM 
and Charges muſt. | 
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caſe o. David Eyton verſus John Eyton & Jan: 
48 ux & An. Hyton. 1 


. ITA Eyton had three Sons, Ben jamin, Randall and 
David, and the 6th of October, 2 Car. 1. made a Set- 


ment admit- 


red euticient tlement of all his Lands to the Uſe of himſelf for Life, 
the Sertle- Remainder to the Uſe of his Wife for Life, then as to 
Conveyance Part to the Uſe of Benjamin and the Heirs Male of his 
aan: roir, Body; Remainder to Randall and the Heirs Male of his 
Body ; Remainder to David and the Heirs Male of his 

Body : And as to the other Part, to Randall and: the Hears 

Male of his Body ; Remainder to Benjamin and the Hears 

Male of his Body; Remainder to David and the Hears 

Male of his Body : And as to other Part, to David and 

the Heirs Male of his Body ; Remainder to Benjamin and 

2 the 


the Heirs Male of Ki Body; — to | Randall — 
the Heirs Male of his Body; 1 with Renee of the 


whole to Thomas in Fe. 
Benjamin was a Lunatick, au bud: no o Iſue Male, and 


only two Daughters, Fane and Anne (Defendants) Ran- 


_ 7 died without Iſſue; David had Iſſue David the 
_ (Plaintiff) and John the Defendant "ha, married Io 
me eldeſt Daughter of Benjamin. 


David exhibited his Bill againſt Bonj amin | ad John, and 
Fane his Wife, ſetting forth, that Thomas his Grandfa- 


ther had made ſome oecrlement, whereby Part of the E- 
ſtate did then belong to him, and charged that the Set- 
= - tlement was come to the Defenda ant Hande, and pond 
== a Diſcovery of it. | 
1 tl John anſwers, and ſets forth ths: he had ſuch Settle- 

ment in his Cuſtody, and ſets forth the Limitations to 


be ut ſupra, but that he could not part with it, becauſe 
he was adviſed it did belong to Benjamin. | 

The Cauſg reſted upon this Anſwer - 1: el Years; 
and Benjamin "lied without Iſſue Male; and his ſaid two 
Daughters were his Coheirs, and allo Heirs to Thomas 
the Grandfather.. 

Then the Plaintiff mended his Bill, and made fob 2 
Party, and charged further, that in the Settlement by 
Thomas, there was a Proviſo, that if any of his Sons 
died without Iſſue Male, ſo that the Land ſhould come 
to any of the Brothers, they ſhould pay to the Daugh- 
ter of {uch Brother ſo dying, ſo much, and that he had 


tender'd, and was ready to pay according to the Proviſo. 


To this amended. Bill John anſwers and ſays, he does 
not underſtand the Limitations of Settlements, and that 
he does not know whether he had ſet them forth right 
in his former Anſwer, that he knew of no other Ss 
ment but what was mentioned in his former Anſwer, 
which he had ſeveral Years ſince delivered to Benjamin, 
and had no Copy of it, 


Ou - = 3 Jane 
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anſwered, and by their Anſwer inſiſt upon their Title, 
as Heirs to Benjamin, and deny that they ever ſaw or 
heard of any Settlement made by Thomas the ; Grand. 
bet. | | HT 097 tw 
The Plaintiff had renewed à Counterpart of the Deed 
FX Settlement, and there was a Proviſo as was mentioned 
in the amended Bill; and there was ſome Proof that 
ſome Part of the Land had been ſold by Randall, and 
enjoyed accordingly ,| but no other Proof of the Set: Wt 
tlement. I eee e, — 
At the Hearing it was inſiſted, that the Huſband's Au- 
ſwer, whereby he had confeſſed the Settlement was no Wl 
Evidence againſt his Wife (being in a Matter of Inhe - 
ritance) and that without other Evidence of the Settle- WW 
ment they could not make Uſe of this, which they 
pretended to be a Counterpart, yet the Maſter of the 
Rolls decreed a Conveyance to the Plaintiff, and an 
Account of the' Rents and Profits; and on Appeal 
this Decree was confirmed by my Lord Keeper, who Wl 
thought, as this Caſe was, the Counterpart would of it. 


o s - % 
WP 


ſelf be Evidence enough at Law of the Settlement, 
Sed Quære de hoc. 1 
n Burnett verſus Kinaſton. 
8. C. | 


mw FE Plaintiff's Father had married the Defendants 
ritlecro 40d. | Aunt for his ſecond Wife, and ſhe was intereſted 


on a Mort- f 
age in Fee, in ſeveral Mortgages for ſeveral Sums of Money, amount- 
uſband arti- 


cles ro layour ing in all to 3 200 l. (which was her Fortune) among 
2 Purchaſe of Which, one was a Mortgage in Fee for 1 4001. from her 


e of 


Lands ro be Brother the Defendant's Father; after Marriage, the 
Proviſion for Plaintiff (who was a Soldier of Fortune) executed At- 
i Ru (no d 

o 2 ticles 


their Iſſue; FD Be | 

the Wife dies without Iſſue; the Husband takes Adminiſtration to her, and by Will deviſes this 

Money to the Plaintiffs before Payment df it, and dies. On a Bill brought againſt the Adminiſtra- 

tor de bonts non, Cc. of the Wife, held there could be no Relief, the Law being with the Defendants. 

208 . GE to the Adminiſtrator de bonis non, Ce. of the Wife, and is diſtributable amongſt 
r next of Kin. 0 
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ticles between himſelf of the one Part, and {ome of His 
Wife's Relations of the other Part, Whereby he agreed 
that he would take but 200 L. of his Wife's Fortune to 
his own Uſe, and that the remaining 3000 l. of his 
—_ wits Fortune ſhould be inveſted in 4 Purchaſe of Lands 
wich ſhould be ſettled te the Uſe of himſelf for Life, 
chen to the Uſe of his Wife for Life, then to the firſt 
and other Sons of the Marriage in Tail Male, with 4 
= Term to Truſtees. to raiſe Portions for younger Children; 
cen to the Heirs' of the Body of the Wife, and then 
4 1 10 the right Heirs of the Husband. Ain | | * 4 4 2 
The Wife was no Party to theſe Articles, and ſoon 
after died without Iſſue, ſo that all the Remainders 
mentioned in the Articles to the Huſband's Remainder in 
Fee were ſpent; and the Huſband ſurvived and took Ad- 
W miniſtration to her, and came to an Account with Kin- 
= 3a4ſton the Mortgagor for the i 400 l. and he promiſed 
to pay the Money within three Months; and in Conſi- 
cdceration thereof had an Abatement of 50 l. but he did 
not pay the Money at the Time ; and before it was paid 


Burnett the Huſband: died, but before his Death made 


his Will, and thereby deviſed this Money (after Debts 
paid) to be equally divided amongſt the Plaintiffs, who 
were his Children by his firſt Wife. 120 903 
_— - Adminiſtration de bonis non, Wc. to the fecond Wife 
= was granted to the Defendant Mills, and the Queſtion 
vas, Whether theſe Articles made by Burnett after his 
Marriage, were ſuch an Alteration of the Property of 
= the Wife's Money, as that the Husband had Power to 
= dipole of it by his Will, or whether it belonged to the 
Adminiſtrator de bonis non, Ic. of the Wife, and was to 
be diſtributed amongſt the next of Kin ? 
4 For the Plaintiffs it was argued, that tho' this Mort- 
gage were an Eſtate of Inheritance in the Wife, yet be- 
ing but a Security for Money, tis in Conlideration of 
Equity a Chattel Intereſt only, and ſhall go to the Exe- 
cutor, and not to the Heir, and is therefore diſpoſe- 
able by the Husband without his Wife, as other Chattel 
Intereſts 
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Intereſts of bers are; and Nobody can deny but that 


a Husband can affigy over or releaſe a Thing in Action 


of his Wife's; and the Wife's Conſent or joining in the 


Articles would not have alter d the Caſe; for of the Per. 
ſonal Things of the Wife, the Husband has a diſpoſing 
Diſpoſition, then neither the Huſband nor Wife, ot 

both, can after Marriage diſpoſe of a Perſonalty of the 
Wife; and whereas it has been ſaid on the other Side, 
that there is a Difference between a Temporary Intereſt 
and an Abſolute Intereſt, and in this Cate the Intereſt 


Power without her Conſent; and if this be not à good 


of the Huſband is only a Temporary Intereſt, that 


Diſtinction is of no Force where the Diſpoſition is made 
during the Continuance of ſuch Temporary Intereſt, » i 
it was in this Caſe; and it's not the ſame as if it hal 
been a Diſpoſal by Will, which tis urged would not 
have been good, for there the Intereſt of the Huſband 
is ſpent, and the Wife in by Survivorſhip before his Will 
can take Place; as if there be two Joint-Tenants, and 


one deviſes his Moiety, and dies, this Court will not i 


help againſt the Survivor; but if in his Life-time he had 
agreed to aſſign over, though voluntarily, this Court 

would have made it good. | 920 
On the other Side it was urged that they had the Law 
with them, and no Reaſon for a Court of Equity to in- 
terpoſe; that the Articles were after Marriage, and vo- 
luntary, and that the Wife had done nothing to bind 
herſelf; that the Huſband, notwithſtanding the Articles, 
might have ſold or aſſigned ; or if the Articles would | 
have bound him, yet they could not bind his Wife, for 
he can only bind her by executing his legal Power, wi: 
by releaſing or receiving the Money ; and his Power 
was but Temporary, and not Abſolute, and he had made 
no farther Diſpoſition during the Time he was Admini- 
ſtrator to his Wife; that notwithſtanding theſe Articles, 
the Wife muſt have joined in Suit for this Duty, and the 
Benefit of it wou'd have ſurvived to her ; and the legal 
Intereſt of a Feme Covert cannot be bound, but by a 
2 ; CR Og Fine, 


11 Curta Cancellaris. = 
Fine, nor the equitable Intereſt without a Decree. And 
Major General Egerton 's Caſe was cited, where a Mort- 
gage went to a Wife who ſurvived ; and a Caſe where it 
| was ſaid that a Legacy being deviſed to a Feme Covert; 
ber Husband afterwards became a Bankrupt, and, the 
_ Commiſſioners aſſigned over this Legacy, and then the 
= Bankrupt died, and decreed the Wife ſurviving thould 
= have the Legacy. | | 
Lord Keeper. If a Huſband aſſigns a Bond of his 


wie's for a valuable Conſideration, this Aſſignment will 
TE not bind the Wife if ſhe ſurvives; and ſo tis in this Caſe, 
for the Wife | daims Paramount; if one Jointenant 


grants a Rent-Charge, can the Grantee come againſt the 


WT Survivor to make it good? Surely no: Perhaps an Agree- 
ment to aſſign might be otherwiſe, tho' I think it would 


not: Here is nothing but the Act of the Huſband withs | 
cout any Conſideration, and the Plaintiffs have no Title, 


B let the Bill be diſmiſs d. 
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In Coma CANCELLARIE. 


Caſe 106. Foſter verſus Foſter. 
Deviſte of a ulian Forſter by Will deviſes an Annuity of 100 


. Rane: ws per Ann. to A. * Father, for Life, to be iſſuing 8 
Am. to be Out + the Rents and Profits of Black Acre, and to be 


of the Rents Paid half Yearly, with Clauſe of Diſtreſs, and deviſes 
and Profs Mhite Acre, and alſo Black Acre charged with the {aid An- 
wee worth nuity to the Defendant, his Nephew, and his Heirs. 


with Power of Diſtreſs, enters into the Lands, and by Will deviſes the Arrears of the (aid Rent- 
Charge, the Deviſee ſhall recover in Equity. 
A. entered into Black Acre, and 3 the Profits till 
his Death (which was five Years) not being ſufficient to 
Anſwer above 50 J. per Ann. of the Annuity, and then 
by Will reciting the Annuity in Arrear, deviſes the ſaid 
Arrears to the Plaintiff his Wife, and made her Execu- 
trix; and ſhe inſiſted, that this was alſo a Charge on 
White Acre by the laſt Clauſe (but that was given up) at 
leaſt Black Acre was chargeable, and the Plaintiff ought to 
hold over, becauſe the 100 J. per Ann. was to be ſatisfied 
before the Defendant had any Thing. 
On the other Side, it was faid, that the Deviſe of the 
Annuity out of the Rents and Profits, Gc. could at molt 
amount but to a Deviſe of the Land itfelf for Life; 
tho 
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| tho if ir had been a Sum in Groſs, it would be others 
| wiſe, that it was a legal Charge, and the Plaintiff's Re- 
| medy was by Diſtreſs, if that was not barred by As Entry, 
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which was his own Fault. 8 
But it was decreed for the Plaintiff; for his Intent was 


plain, that his Father ſhould have 100 J. per Ann. for 
bis Proviſion, that a Deviſe of the Rents of Lands is 


cue fame as a Deviſe of the Lands themſelves; and it's 


the ſame Thing alſo as to the Profits, and there can be 
no more iſſuing out of Lands than the whole Value, and 
the Court will decree a Sale of the Lands to raiſe a 


sum deviſed out of Lands for Children at ſuch an Age, 
if the Profits will not do it, and the Devils of Black Acre 


WM (charged with the ſaid Annuity) charges it in his Hands 


WT by the ſaid Words, for it could not be charged before. 


7 ey verſus Thornagh, & Ux. & econt. ca rj 


EL BY's Bill was to have the Defendants (the Wife 


being Aunt and Heir to Sir Richard Earl) join in a 


ase of his Lands, which he had deviſed to the Plaintiff 
= (his Uncle by his Mother's Side) charged with Payment 
of his Debts. Thornagh's Bill was to ſet aſide the Will, 


as obtained by Fraud and Circumvention, and to have 


che Deeds and Writings. ; 


The Court was clear of Opinion, that a Will, as well a wit a 


well as a 


| Y as a Deed may be ſet aſide in this Court for Fraud and Pes may be 
= Circumvention ; but that no ſuch Thing was made out {et afide in 
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Chancery for 


in this Caſe, but the Heir inſiſting on it, it was directed Fraud or Cir- 
1 to an Iſſue 4 l, / f d h 1] 1 . cumxention. 
S euiſavit vel non; and the Bills to be retained, 


in the mean Time ; my Lord Keeper was alſo clear of 
Opinion, that if a Verdi& went for the Will, the Heir, 
tho' a Feme Covert, might be decreed to levy a Fine, 
and join in the Sale, 


| Moyſe 


\ 
2 * 5 ̃ 1 
R 0 | . p— 0 . ' 10 ' _ * * wk, 
De Cr HI 8. Mich. 1700. 
8 f J . \ : 8 9 | | by 
IP a6 . . < . | 1 a * C 2 ths, K 1 N * d 2 - 2 1 
. 9 * W e 
| — — | | 1 ' rf 14 — — — 


Caſe cs. Moyſe verſus Gyles. 


Owe Joluas.' WO Jointenants of a Church Leaſe, one where 
nant makes «4 being taken Sick in a Journey, to lever the Jointure, 
Gif: of hie and provide for his Wife, lends for the School-Mafter of 
Moiety o his the Town (who was the only Perſon he could get to 


Wife, as a : 45 . . 1 0 
Provifon for come at him) and acquainted him with his Intentions, 


her, and with "bar 
Intent to and deſired him to prepare an Inſtrument for that Pur. 
Tor ine pet POſe, the School-Maſter drew a kind of Deed of Gift of 
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Joinrure;z yer EO a . ay 1 
being made the Leaſe from the ſick Man to the Wife, which he exe. Wl 
herſelf, and cuted, and died; and this being to the Wife, and void 
without Con- ail ol Log Ne | . . | 
derts miſs d, being voluntary, and without Conſideration. 

Equity cannot relieve. 

„ - Colcheſter verſus Arnot. 1 
8 | E 
Leſſee of « ESSEE of a Prebend makes an under Leaſe, and 
reben E — 
makes an un-, the Leaſe being pretty far ſpent, he requeſted the 


der Fear, - Tenant to ſurrender, to enable him to renew, and offered 


being far to give any Security to grant him a new Leaſe for ſo 


ſpent, and 


the belle re- many Years as he had to come in his old one; but the 
fender, in Tenant was obſtinate, and would not, unleſs his Land- 


Aten en- lord comply 'd with ſome Demands of his, upon which he Wl 

paces, tho brought this Bill to enforce him to a Compliance. BY 

Security to make up the Tenant's Leaſe again; the Leſſee brings his Bill to compel a Surrender, nl 
but is diſmiſſed, there beiag no Agreement in the Leaſe for that Purpoſe. 

But my Lord Keeper ſaid, tho it were a Benefit to the 

Plaintiff, and no Prejudice to the Defendant ; yet there 

being no Agreement in the Deed for that Purpoſe, he 

could do nothing in it, and likned it to Bills of Confor- 

mity, and Bills for incloſing a Common, in which Caſes 


if one will ſtand out, they cannot be decreed. 
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Man had a Term in gorſs, and then purchaſed the 
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7 5 have held it Wr the King. 


Mitchell verſus E T 


% 
» A 


Attorney irrevocable to the Plaintiff, to receive all 
uch Wages and Pay as ſhall after become due to him; 

then he goes into Service, and dies, there being at the 
ime of his Death Wages due to him: The Defendant, 
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principal Creditor, takes out Adminiſtration to him; 5 become — 

| ® the Plaintiff, who was a Creditor likewiſe, brought goes 10 Sea _ 

BM this Bill to have an Account and Payment of the Wages, fad eh 

1 and likewiſe to have a Satisfaction for his Debt. determined 

— ſo, that he 
cannot compel an Account of Wages, if any due at making the Lettef of A much leſdꝰ 

5 2 of what after became due; but the Adminiſtrator muſt pay acobrding to the Courſe of Law. 


The Maſter of the Rolls was of Opinion, that tho? 


32 Attorney; yet he could not have decreed the Wages to 
:B 


thc Plaintiff againſt the reſt of the Creditors, much leſs 


b Account, and the Defendant to pay according to the 
b Courſe of Law, but diſmiſs d the Bill as to the de- 
2 mand of Wages. 


f 3 
1 
. 
woe 
P 12 


* 7 
— / CY 
"wv 
8 
799 


2 Curia Cancelleria. © 3 12 3 
How verſus Nicholl. Cale 110 


Inheritance, and the Term is declared to attend 
che Inheritance; then he becomes Receiver of the King's 
Nrenue; ; he is liable from the Time of his becoming 
eaten, and the King ſhall have the Benefit of the Term; 
but if the Term had been Mortgaged to one, who had 
IJ no Notice of its attending the Inheritance, he ſhould | 


| "Caſs 111. 


2 Vern. 391. 


Sea Captain being out of Service, makes a Letter of DE ae 


indebted — 
makes 2 
Letter of At- 
rorney tohim 
to receive all 
ſuch Wa 
as ſhall 


chere had been Wages due at making of the Letter of 


as this Caſe is; therefore decreed the Parties to go to an 
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as "De 2 $ Ick 2780. 


Caſe 112 Champernoon- verſus Gubbs. 


2 Vern. 382. 
Ss Rent Charge was granted the Plaintiff, with 
— woe {A . Claute of Diſtreſs, and a Covenant in the Deed, 
Kenr-Chargs that the Land ſhould be liable to the Diſtreſs; the Grantor. 
of Diſtres, died; the Defendant, who thereby became Owner of the 
and Cove- Land, was an Infant, and his . under whoſe 
Land ſhould Guardianſhip he was, ſuffered the Rent to run greatly 
the Diſtreſs, in Arrar, and ſeveral Suits were brought at Law; 3 and 
din, cad the by Reaſon of the frequent Diſtreſſes and Suits, it was 
being greatly difficult to get Tenants for the Lands, and the beſt was 


in Arrear, 
and no Di- not made of them, nor ſo much Cattle kept on the 


lad and che Lands as elſe would have been; and after the Defendant 
. © pn came.of Age, the Rent for the Reaſons ao cam: 


the Court more and more in Arrear. | 14 
would not 


Decree the Grantor, to ſet out a Diſtreſs, or that the Grantee ſhould hold the Land ll arab, 
nor vary the Agreement of the Parties.” | | 

The Plaintiff pretending, that no 5 tas Diftrek 

E. 1 auld; be had on the Land, brought this Bill to have a 

Decree to hold the Land till he ſhould, be ſatisfied ; and 
that the Land might be decreed to ſtand charged with 
the Arrears and growing Rent; but the Bill was dif 
miſs d, becauſe it did not appear, that there was any 
Fraud in the Defendant to prevent the Plaintiff of his 
Legal Remedy, which might intitle. this Court to give 
him another. 

The Plaintiff petitioned for a Rechearing, | and the 
17th of July the Cauſe was heard before the Lord 
Keeper, : 

"Twas ſaid * the Plaintiff, that if the Rent hat abs 
granted without any Clauſe of Diſtreſs, or other Remedy 
at Law, he might have had Relief here; and {hall we G 
in a worſe Condition, becauſe ſome Remedy at Law is 
provided, tho' not a ſufficient one, and the Caſe of Dr. 
Thorndyke and Allingion, 26 Fan. 18 Car. 2. Morgan 
verſus ach, and Morgan verſus Heron, were cited, where 


there was a Deviſe of a Rent, and no Remedy at Lk 
2 an 
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and Poſſeſſion of the Land was decreed here; and twas 
ſaid, where a Bond has been entered into, with Condition 
to convey. Lands, this Court will Decree the Con- 
veyance, tho' the Parties have agreed the Meaſute of the 
Damages. nd 

On the other Side; it was urged, chat the Caſes cited 
were not like this here; you aſk to alter the Nature of the 
Thing which is a Rent, and a certain Remedy for it by 
Diſtreſs ; and you aſk- the Land, inſtead of the Rent; and 
if you would have us decreed to ſet out a Diſtreſs ſufficient 
to Anſwer all the Arrears; it is the ſame Thing as a De- 
cree againſt us to pay the eh which we cannot in 
Juſtice be decreed to do. | | 

My Lord Keeper continued his former einen ; ind 
cited the Caſe of the Earl of Warrington verſus Langham, 
againſt the Plamtiff, and RE the Decree. ' HITS 


1 


Cutterback * Si th „ Caſe 115. 


- —_ 295« 


- Man deviſed Lands to A. and B. in Truſt to be dict Lands 
ſold for the Payment of his Debts, and makes are deviſed to 


| . . 3 | IE | Executors to 
the fame Perſons Executors, and the only Queſtion was, be 1d for 


Whether Bond Debts ſhould have a Preference, or all Pqhbe, the 
Debts be paid Puri Paſſu? The Difference was taken, when Money * 
the ſame Perſons that are Truſtees to ſell the Lands, are gal Aﬀers, 
Executors likewiſe, and where not for in the former fall be paid 
Caſe, after the Land is ſold, it is Aſſets; even at Law; ef Aut. 
and therefore to decree them to pay otherwiſe than ac- ftration. 
cording to the legal Courſe, would be to decree a De- 
vaſtavit. 

My Lord Keeper took Time to conſider of it, and 
rer delivered his Opinion, that Bond Debts muſt 
be preferred, and the 23 December 1700, at Powis-Houſe, 
in the Caſe of Bickman verſus Freeman, Was a like Decree 


and Difference, 


© De Term: & Mich. 1760. —— 
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Caſe 114, Sir John Chanpant e Lord Ranelagh, 


ORD Ranelagh was Vice Treaſurer of Ireland, mr 
Sir John Champant was his Deputy Receiver ther, 
and; my Lord was indebted to him upon his Account, 
and gave him a Bond for the Money; and it was then 
— between them, that three Fourths of what he 
ſhould receive for my Lord's Fees, ſhould be applied in 
Diſcharge of the Bond; but afterwards my Lord drew 
Bills on "at for duns which amounted to more than 
all the Fees he had received, and Sir John paid the Bill; 
and the Queſtion was, Whether this lhould be adjudged 
a Waiver of the Agreement by my Lord, or whether | 
| ſhould be adjudged à Folly in Sir John to have paid theſe 
Bills; and earth 216 he to a allowed no Intereſt on the 
Bond, becauſe he * have a you this * to di. 
charge the Bond. 
My Lord Keeper was of Or pinlon, that the drawing 
theſe Bills, and paying of 8 did not amount; to 
any Waiver or Alteration of the Agreement; and thete- 
fore Sir John's Recei 8 muſt ſink the intereſt n = 
„ Bond, 
Bond made Note, The Bond was — in Mn. | 1 ſent on over 
in feat er to my Lord's Correſpondent in Vreland, and the Money 
Ab be paid there, and it was not mentioned what Interelt 
None" be ſhould be paid; and my Lord Ia was of Aan 
paid gro qa that it ſhould a 10 rt 


eld it ſhou | #407 
carry Iriſi Intereſt, _ | | 4-754 ria 


/ 


e 596 rag verſus Eaft-India Company. 


Alter Service 'HE Plaintiff had a Decree againft the Defens 
3 dants for a great Sum of Money, and ſerved thats 


Execution of 
8 with a Writ of Execution in the uſual Form; and they 
poration, the 2 > not 


next Proceſs, 
is a Diftringas, and after that a Sequeſtration, which being os once awarded, they can never after come 


and pray to enter their Appearance, as they might have done on the Diftringas, which Iſſues for that 


very Purpoſe, to compel them to appear; but the appearing being paſt, the Proceſs muſt go on, 
becauſe the Appearance being only in Favour of Liberty, can be of no Service to a Corporation, 


which cannot be committed. 


= 


\ 
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not performing the Decree, a Diſtringas (the next Pro- 


ceſs againſt a Corporation) was awarded, and 40 5. If 
{ues returned, and after, on a Motion, a Sequeſtration 
was ordered niſi, Tc. and now they pray d to enter their 
Appearance with the Regiſter upon the Diſtringas, and to 
diſcharge the Sequeſtration. 12 74 
'Twas urged; this might well be done, becauſe it was 
only a Contempt, from which a Corporation ought to 
have Liberty, and an Opportunity to clear themſelves, 
as well as a Common Perſon; and tho' they cannot An- 
{wer the Contempt on Oath, nor be committed if found 
againſt them; yet there is no Reaſon why they ſhould 
not have an Opportunity to defend themſelves. A Peer 
ſhall conteſt a Contempr, and muſt enter his Appearance; 
yet he ſhall not Anſwer upon Oath (unleſs, perhaps, for 
a Contempt againſt the Peace) and if condemned, he 
cannot be committed ; but a Sequeſtration goes abſolutely, 
and a Corporation muſt Anſwer Interrogatories, as they 


anſwer a Bill, viz under their Common Seal, and cited 


the Caſes of Danby verſus Lawſon, Foſter verſus Chriſt's 


Hoſpital, Hill. 1 1 W. 3. and a Caſe where an Appearance was 
enter'd on a Diſtringas in Proceſs for want of an Anſwer : 


And a Sequeſtration muſt not go, right or wrong, and a 
Corporation has no other Way to defend themſelves 
againſt the Sequeſtration, but this. T th 87 8Ne> 

It was likewiſe urged, that the very Writ of Diſtringas 


is to diſtrain them to appear, and mentions to be, only 


becauſe they cannot be attached by their Perſons ; yet 
now they would not have us appear, and the Court is 
ad faciend. & recipiend. and 'tis abſurd to ſay, that 
Judgment ſhould be given againſt us, without having 

an Anſwer. 7 1 ith 
On the other Side, *twas ſaid, that the Examination 
for a Contempt was for the Benefit of the Plaintiff, and 
is to be upon Oath ; which, if ſuch Appearances were 
admitted to Corporations, would be loſt to the Plaintiff; 
that the admitting of ſuch Appearances is only in Favour of 
Liberty, and not neceſſary to COPE which cannot 
L | be 
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be committed; that againſt a private Perſon, the Plaintiff 
ſhall have Body, Lands, and Goods ; againſt a Corporation, 
Sequeſtration only; and as the Plaintiff has many diſad- 
vantages againſt a Corporation, tis reaſonable he ſhould iſ 
loſe no Advantage, and as a common Perſon has Ad-. 
vantage by appearing, ſo has the Plaintiff too; for if 
found m Contempt, the next Proceſs 18 a Commitment, 
which elſe would be a Proclamation, and then a Com. 
miſſion of Rebellion, c. and the Caſes cited are of 
very little Moment; for theſe are of Appearances ſaid 
to be enter'd, in Purſuance of an Order, ſo not of 
Courſe ; and it does not appear any Notice was taken of 
them in Court; but they paſſed ſub filentio; that they have 
now a proper Time to defend themſelves upon this Order, 
for the Sequeſtration is order'd only nifi Cauſa 3 and they 
nigh; ſhow for Cauſe, that they have paid the Money, 
or performed the Decree (if the Truth be ſo.) 

dur. The Defendant's Precedents are of no Weight, 
becauſe m all of them, natural Perſons, as well as a Cor- 
poration, were Defendants ; and the Orders being in gene- 
ral Terms, may be reaſonably expounded to mean only 
the firft, and alſo are all ex parte, and abſolute, the 
Party is not to be heard upon any ſubſequent Procels, 
why more upon this ? the Appearance enter'd of common 
Perſons is in Favour of Liberty; and the Plaintiff has a 
mutual Benefit, which here he cannot have, nor can the 
Defendants loſe their Liberty. If you had come and 
ſhown any Irregularity, that might have been Cauſe to 
Diſcharge the Order; but ſince you do not, let the Order 
be made abſolute. | 


Then they pray'd a further Day to be heard, which 


being granted, they appear d, and made ſeveral Objections 


to the Service. 


1/7. That there were ſeveral Variances between the 
Writ of Execution, and the Copy of it left with the 


Company 3 but upon reading of them, the Variances 
appeared not to be material, ſo that Objection was 


over-ruled. 
; 240. 
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24ly. For that the Writ of Execution was not of the 
whole Deeree, for the Decree quod computet was left out, 
and nothing in, but the Decree to pay the Money ſtated 
by the Maſter's Report; but that was over-ruled, for 
that it's not neceſſary the Writ of Execution ſhould con- 
tain any more. | | W 

34ly. Twas objected, that the Service was upon the 
Governor of the Company only, who has no Power 
over the Company's Caſh, and could not pay the Money 
decreed; and 'twas ſaid, the Service ought to have been 
on the Committee ; but this was likewiſe over-ruled, for 
then, if the Committee would not meet, or not admit 
the Party in to ſerve them, there could be no Service, ſo 
the Order was made abſolute. | 


Barret verſus Wells & econt. gan, 
HE Plaintiff's Teſtator lent William Wells 500 l. 


fendant's Father, for ever, and his Heirs lawfully begot- {-nts, and 
the Perſon 


ten, upon Condition, that he pay all my Debts, ſo that intiried to 
none may be a ſufferer by me. | og: und 


Res 64.74 4 | | much was due 
for the Intereſt, is informed by the Heir of the Mor tgagee, that it was conſiderably leſs than really 
it was; whereupon he ſettles it upon his Marriage, as Subject only to ſo much; thoſe who derive 
we 1 Ms, ſhall redeem accordingly, without being obliged to pay the Sum concealed 

r the Frau | | | 


The Deviſee lets the Intereſt run in Arrear, and there 
being 10 J. due for Intereſt, gave Bond for it to the 
Plaintiff, and afterwards there being 100 J. more due 
for Intereſt, gave Bond for it, and likewiſe for 100 J. 
more due for Intereſt; afterwards the Deviſee of the 
mortgaged Premiſſes died. #1 

The Defendant his Son and Heir, being about to 
marry the Daughter of one Parry, he went to the Plain- 
tiff to enquire what was due on the Mortgage; and 
the Plaintiff being deſired not to diſcover the Bonds by 
the Defendant's Mother, and as it was believed with the 

| . Defen- 
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Defendant's Privity, for fear of {ſpoiling the Match, ſhe 


ſaid, there was only 5007. due, and that all Inteieſt 


was paid, and that upon Payment of that, the would 


deliver up the Mortgage. 


riag 


Parry, upon that agrees to marry his Daughter to the 
Defendant, and Articles were made for ſettling theſe 
mortgaged Premiſſes upon the Marriage, and the Mar. 
ge took Effect; and now this Bill being brought to 
forecloſe, and a croſs Bill to redeem. % 
The Defendant inſiſted, he ought to redeem without 
paying the 200 J. ſecured by the Bonds, for that, as it 
was ſaid, the taking the Bonds was Payment of the In- 
tereſt, and had turned the Debt into another Plight, 
and the Mortgage was thereby diſcharged of it; or hoy. 
ever, that the Plaintiff having informed Parry, that there 
was only 500 l. due upon the Mortgage, and in Conf- 
deration of that, he married his Daughter, and had the 
Lands ſettled, ſhe ſhall not now be admitted to charge 
the Lands, with any more than ſhe then inſiſted to be 
due; and that the Deviſee of the mortgaged Premiſles 
to the Defendant's Father, was an Entail, and ſo not 
chargeable with the Bonds. 
On the other Side, it was ſaid, that the taking the 
Bonds for the Intereſt, was only as a farther Security, and 
did not diſcharge the Land; and that the Deviſe was a 
Fee-Simple, and not an Entail. 
The Maſter of the Rolls was of that Opinion, as to 
the firſt, and ſaid, he inclined to be ſo as to the other; 
but was of Opinion, that the Diſcourſe of Barret to 
Parry had diſcharged the Lands from being liable to more 
than what ſhe then pretended to be upon them, and ſo 
decreed a Redemption upon Payment of the 500 l. with 
Intereſt from that Time, and without Coſts, 


, 
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Hitchin verſus Hitchin. ann. 

Amuel Hitchin, the Plaintiff's Grandfather, made a Mort- Pete of 
gage for 500 Years, which was ſatisfied, and after Man's Wit, 
his Death aſſigned to Sarah his Relict (who was intitled titled roDow- 


to Dower of his Eſtate) and died, leaving Gyles, the Plain- h . 
tiff's Father, his Son and Heir; who being indebted made 8 


his Will, and thereby deviſed ſeveral Lands to his Wife of herDover, 
Sylueftra, but did not mention it to be in Satisfaction of yotuncary | 
her Dower, and deviſed the Reſidue of his Lands to his oy Yd 
Executors till his Debts paid. Dover. 
Sylveſtra brought her Writ of Dower, and recovered 
her Dower, and 220 l. Damages, the Heir brought his 
Bill to be relieved againſt the Recovery, and {he brought 
her Bill to diſcover the Profits, and to ſet the Term out 
of the Way. 
Twas urged, that this Deviſe muſt be in Satisfaction 
of Dower, and that the Heir might have helped himſelf 
at Law, by ſetting up the Mortgage againſt her; and 
tho' he had omitted to do that, yet he ought to be help'd 
here, and the rather becauſe ſhe is a Plaintiff likewiſe, 
and comes for the Aid of this Court to be help'd againſt 
the Mortgage Term. 
Lord Keeper. Sylveſtra's Bill is only againſt the Truſ- 
tees of the Father, to have an Account of the Real and 
Perſonal Eſtate, and to diſcharge the Debts ; you don't WhereEquity 
pretend but a Dowreſs is to be relieved againft a ſa- wil on 
tisfied Mortgage, ſo the muſt in this Caſe : You don't Mongage a. 
inſiſt upon Lady Radnor's Caſe to be againſt it. The Heir $50... 
mult be relieved againſt the Damages till the Debts paid; Pur c 
let a Maſter ſee when ſufficient was raiſed to pay the | 
Debts and Defalkt out of the Recovery ; the Deviſe is 
not to be looked upon as any Recompence or Barr of 
Dower, but a voluntary Gift, | 
Note; It ſeems the Defalcation out of the Recovery 
muſt be in Proportion to the Profits Syveſtra receives on 


her being admitted to the Term. 
M m Fohnſon 


1 'De N ermino S. Mich. 7700. 


| Caſe 118, FL on & ux verſus Morlhey K al, and 
"Blake & al verſ. Johnſon & ux & al. 


l HE Lady Henrietta Wentworth, Ads was 1 
aſide a Deed and Heir of the Lord Wentworth, and Gran. 
where, daughter and Heir of the Earl of Clenitlin, by a Deed 


2 b 3 in 1684, ſettled her Eſtate after her own Diath upon her 


, ng = Mother the Lady Philadelphia Wentworth and her Heits; 


and after but this Deed was ſecretly made, and always kept pt by 
Land ia te her: Afterwards ſhe made her Will, and thereby deri. 


Lands in the 


laſt Deed be. fed the Eſtate to her Mother for Life. Afterwards 


ing deviled to 
beta ive when ſhe lay on her Death-bed, ſhe. called for the 


Payment of 


Debrs, and a Deed, which till then ſhe had kept privately by her, and 
Bill brought FR ly it to her Mother, and told her {he gave her all 


to hive them 


{eld accord- ſhe had, and ſoon after died. 


ingly: and to 
have the Penefit of the firſt Decree has . that Decree again, and left the Defendants at Liberty 


to conirovert it over again. 


After her Death, the Lady 1 who was Aunt 
and Heir to Lady Henrietta, and alſo Heir to both the 
Earl of Cleveland and Lord Wentworth, pretended a Title 
to the Eſtate, under a Settlement made in 16 38, and 
otherwiſe. 

'Ihereupon the Lady Philadelphia bought a Bill l 
her to diſcover her Title, and to have the Settlement de- 
livered up, as being revoked. 

Lady Lovelace by her Anſwer inſiſted on her Title, 
under the ſaid Settlement of 1638, and mentioned, that 
the Deed of 84 was unduly obtained, or was a Truſt 
tor Lady Henrietta, and conſequently for her who was 
her Heir, and chat the Will was not tairly gained. 

In this Cauſe Witneſſes were examined, and Pub- 
lication paſſed, and the Cauſe heard; and a Decree 
by Default againſt Lady Lovelace, that the Settlement 
of 38 ſhould be delivered up, and a perpetual Injunc- 
tion ih, Oc, and no Cauſe being ſhown, that Decree 


was made abſclute, and ſigned and inrolled ; then 
3 Lady 


DANEST IT 
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Lay Lovelace died, leaving the Lady Johnſon her Gran- 


daughter and Heir. 


The Lady Philadelphia made her Will, and thereby de- 
viſed all her Eſtate, (being the Eſtate mentioned to have 
been before ſettled upon her by her Daughter) to the De- 
fendant Northey, Sir Robert Homard and Sir Milliam Smith 
(both ſince dead) and their Heirs in Truſt, to be ſold 
for the Payment of her Debts and Legacies, and the Sur- 
plus to be equally divided between, them. | 

The Creditors and Legatees of Lady Philadelphia 
brouht a Bill againſt Sir Henry Johnſon and his Wife, and 


Northey the ſurviving Truſtee, in Lady Philadelphia's Will, 
to have the Benefit of the Decree obtain d by. her againſt 


the Lady Lovelace, and that the Eſtate might be ſold, 
and their Debts and Legacies paid. | 

Sir Henry Johnſon and his Wife brought their Bill upon 
their Title, under the Settlement in 38, or as Heir at 


Law, and to have the Deed of 84, and the Will of 


H Lady Henrietta ſet aſide. 


Publication paſſed in the Creditor's Cauſe, and then 


Northey put in a Plea to the Bill of the former Decree, 


and other Matters ; but that Plea, upon the arguing, be- 
ing ordered to ſtand for an Anſwer, the Cauſe pro- 
ceeded, and Sir Henry Johnſon examined ſeveral Witneſſes 
as to the Deed of 84, and Will of Lady Henrietta. 

The Cauſes coming now to be heard, it was inſiſted 
on by Sir Henry Fohnſon, that the Creditor's Bill being to 
have the Benefit of the Decree obtained againſt Lady 
Lovelace, he was not bound by that Decree, tho' ſigned 


and inrolled, but was at Liberty to controvert all that 


Matter over again, before the Court could decree the 
Execution of that former Decree. 

My Lord Keeper ſeemed to be of Opinion, that the 
Creditors, who are in Nature of Ceſtui que Truſt, having 
brought their Bill to execute the Decree, had opened it, 


and at laft, after long Debate, a Trial was directed, if 


the Deed of 38 were revoked or not. 


Bickham 


a 
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HE Caſe was no more than this; 2 M an deviſes 
Lands to be ſold for Payment of his Debts, and 
* iN the Deviſees Executors; and the Queſtion Was, 
Whether the Debts ſhould be paid in Proportion, or ac. 
cording to the Courſe of Adminiftration. 

My Lord Keeper having taken Time to conſider of it, 
till this Day, now delivered his Judgment, that the 
muſt be paid in a Courſe of Adminiftration, berg 
where the ſame Perſon is Executor and Truftee, the Land 
when ſold is legal Aſſets, otherwiſe ; when the Truſtee i 
Executor, there they ſhall be paid in Proportion. 
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Termino S. Hillarii. 
1700. 65 


In CURIA CANCELLARIE. 


E 2 . 6 4 x» -@ 


* 9 
th 8 _— — o 4 2 ey 


Palmes verſus Danby. 2 120 
N this Caſe one Queſtion was, Whether when an E- 4 Guardian 
ſtate deſcends to an Infant, ſubje& to Incumbrances, fants Mino- 
the Guardian muſt or may (without the Direction of „ihout lie 
a Court of Equity) apply the Profits to diſcharge the Pireftion of 
Incumbrances, or the Intereſt of them? Or whether quity, pay of 
they ſhould not be accounted Perſonal Eſtate, and ſo A 
the Adminiſtrator of the Infant intitled to them, if the =*# &f an 
Infant die during his Minority. cumbrance. 
The Court held, that the Guardian might without 
the Direction of the Court, pay the Intereſt of any Real 
Incumbrance, and the Principal of a Mortgage, becauſe 
that is a direct and immediate Charge upon the Land; 
but not any other Real Incumbrance. © 
Another Queſtion was, Whether a Dowreſs has a a Downer, 
Right to redeem a Mortgage? And my Lord Keeper de- lagen right to 


clared his Opinion to be, that ſhe had, paying her Pro- Morag: 
portion of the Mortgage Money, and to hold over for till aisfy's. 
the reſt; and diſtinguiſhed it from Lady Radnor's Caſe, 
for there was a ſatisfied Term, and the Huſband had a 
Power to barr her, by aſſigning over the Term, which he 
did; but here it's only a Mortgage, and againſt the Heir. 

n Bromley 
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ee — — „r e meats . 
2 Wen - 


De Ter erm. 2 E 1 20 


Caſe 127. e wi Teffereys. 

2 Vern. 416. 2 Li, Bad ; 
gon * Caſe was ordered to be made, and was thus; Sir 
his Eſtate on Rowland Berkley having a conſiderable Real Eſtate, 
bega ene and being much indebted, and having no Son, hat Tee: 


8 * ral Daughters, made a Settlement off his Eſtate on him. 


with Power of ſelf for Life, then to Truſtees and their Heirs in Truſt, 
1 ani; to apply the Money for Payment of Debts, 
ries a Daugh- and other Purpoſes mentioned in the Deed, with a Power 


ter, gives her 


2 Portion, of Revocation. 


and cove- 


nints, that the Husband ſhall have the Eſtate 1 5007. cheaper than any other; : after he by will re- 
vokes the Settlement, gives the Husband 1500 J. and 2 this Legacy held to be in Satisfaction of 
the 1500 l. ſecured by the Settlement. 


Afterwards he married one of his Daughters to the 
Plaintiff Bromley, and gave a conſiderable Portion with 
her, and entred into a Deed, wherein, after the Recital 
of this Settlement, he covenanted, that if Mr. Bromley 
ſhould be minded to purchaſe his Eſtate of his Truſtees, 
they ſhould fell it him 1.500 J. cheaper than any other 
— would bona fide pay for it; provided that if 
Mrs. Bromley his Daughter ſhould die without Iſſue Male, 
the Deed to be void. 

Afterwards Sir Rowland's Incumbranes being much al- 

tered, he makes his Will, and therein reciting the Settle- 
ment he had made of his Eſtate to be ſold, he does by 
his Will revoke that Settlement, and deviſes the Eſtate to 
his Grandſon Green (who was an Infant) but deviſes a 
Term of ten Years therein to his Executors for the Pay- 

ment of his Debts and Legacies, and gives 1500 J. to 
the Plaintiff Bromley, 500 J. to his Wite, and 100 l. 4. 
piece to their Children, and dies. | 

The Plaintiff brought this Bull to have a ſpecifick Per- 
formance of the Covenant, and that he might have the 
Eſtate 1500 l. cheaper than any one elſe wou'd give for it. 

The Defendant inſiſted, that the Legacies deviſed by 
the Will, were in Satisfaction of the Covenant, and had 
examined Witneſſes to prove it; and the Plaintiff EX- 

3 amined 
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amined Witn 
mentioned nothing of the Matter one Way or other. 


Proofs could be ma. ik 099 any am). ofa 
The Plaintiff's Council urged, they might, and that 


deviſes to his Son: John, and has tWO Sons of that Name, 


was, in Satisfaction of the Covenant, the Will ſays flo 


preſumption; and the Caſes of Forſter verſus Munt, and 


were read to ſuch Purpoſe. 

Lord Keeper. As Matters have been ſettled ſince my 
Lord Falkland's Caſe, they cannot be read; for it would 
be a Way to introduce Incertainty, and make the Court 
Arbitrary; and that Caſe was much ſtronger than this, 
for there the Evidence intended to be made Uſe of were 
Letters of the Teſtator's own Writing, and yet were 
rejected; and the Evidence was not read in my Lady 
Gainsborough's Caſe to make any Conſtruction in Law, 
for the making one Executrix, 1s a Gift in Law of the 
Perſonal Eſtate ; but the Proof read was to Ouſt a Con- 
ſtruction in Equity, which has been but a late one, 
neither that, where. a particular Legacy is given to an 
Executor, he ſhall be ouſted of the Reſidue. 


plain from the Will itſelf, that the Legacies were in- 
tended to be in Satisfaction of the Covenant; for it re- 
cites the Settlement, and revokes it, which is by Con- 
ſequence a defeating of the 1500 J. but however, a 
Court of Equity is not obliged to decree a Specifick Exe- 
cution of all Covenants or Agreements, be they on never 
ſo valuable Conſiderations, but will conſider all Circum- 
ſtances, and Sir Rowland's Circumſtances, and the Con- 


upon his Purpoſe ſo much changed, that if a Specifick 
Execution 


At the hearing, 1t was debated; whether any of theſe 


ſuch Thing, and we would read Witneſſes againſt this 


| 


it was but like my Lord Cheyney's Cale, where a Man 


Witneſſes may be examined to prove which he meant; 
the Defendants would have it preſumed, that this Legacy 0 


Cordell verſus Woden, Wc. where it was ſaid, Witneſſes 


The Maſter of the Rolls ſaid, he thought it was 


dition of his Fortune being ſo much altered, and there- 


. 2 . . 
* o 4 V5 * „ * 
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De Term. & Hill 1700. _ 
Execution of this Covenant ſhould be decreed, the 
whole Will would be defeated ; and therefore he thought 
that it ought not to be executed in this Caſe; and of 
the ſame Opinion was my Lord Keeper, and diſmiſyq 


* £3 
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the Bill. 
4 e Tate verſus Fetti place. N 
2 Vern. 416. | BT & 5 5 
1 f IR Rowland Lacy ſeiſed of the Manor of Pudlicm, 
ortion f 
4000 1. de. made a Mortgage for 1000 Years to Henry Heyling, 


viſed out of 


Lands toa for ſecuring 6000 l. and Intereſt, and afterwards by 
Paugiter, i Deed and Fine ſettled the ſame to the Uſe of himſelf 


the married 


with the Con- for Life, Remainder to the Defendant Rowland Lay 


ſent of A. a 4 a a | 74 
and F. tobe his Son in Tail, with other Remainders over, Remainder 


Age ef zr, to himſelf in Fee, and being ſeiſed of ſeveral other 
or Day of Eſtates, moſt of which were Reverſions expectant on 


arriage, 0 | a 
which mould Eſtates for Lives; and being greatly indebted to other 
bur if the © Perſons, and having one Daughter, named Arabella, made 


mr den his Will in Writing, and thereby deviſed the ſaid Lands 


withour ſuch 


Conſear;then and all his Lands not before ſettled in Jointure to Dame 


have 1000 J. Arabella, his Wife, and to Sir Edmund Fettyplace and 
rd Brag Charles Fettyplace, and their Heirs upon Truſt, that they 
ties avout Þ* ſhould by Sale thereof raiſe Money to pay his Debt, 


Years of Age. k - 
Decreed her provided, that upon Payment of Mr. Heylin's Mortgage, 


fould fink the {aid Mortgage ſhould be kept on Foot for ſecuring 
for rhe bene the Portion therein after mentioned, to Arabella hi 
the Heir, and Daughter, and his other Legacies and Debts, if the 
ject ro Dittri- Lands deviſed were not ſufficient to pay the ſame, and 
fron, ins thereby deviſed to his ſaid Daughter 4000 J. for her Por- 
vited in was tion, if ſhe married with the Conſent of his Wife, and 


a Legacy, 
and as ſuch Truſtees, to be paid at her Age of 21, or Day of Mar. 


in the Spirt riage, which ſhould firſt happen; but if ſhe marned 
cual Court. without ſuch Conſent, then he gave her 1000 J. only 
for a Portion, and no more, and made his Wife Execu- 
trix, and died. | 
Arabella the Daughter died ſoon after, being about 

{ix Years of Ape. : 


{4 1 After 
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Aſterwards Dame Arabella the Widow, married the 
Plaintiff Tates, and tock out Letters of Adminiſtration to 
Arabella her Daughter, and made her Will, and her 
Husband Mr. Yates Executor and Deviſee of all, who by 
Virtue thereof, pretended to be intitled to a Moiety of 
the 4000 l. deviſed by Sir Rowland to Arabella, the 
Daughter; and alſo to fo much of the Perſonal Eſtate 
of Sir Rowland, as was not ſpecifically deviſed away; 
for that he'had made Proviſion for Payment. of his Debts 
by his Lands,” and had, as was pretended, directed the 
perſon who drew his Will, to give his Perſonal Eſtate to 
his Wife; but that he had omitted to do, becauſe, 
he thought, that the making of her ſole Executrix, was 
a Gift of it in Law, and had examined one Brooks an 
Attorney, who drew the Will, to that Purpole. 
Mr. Yates brought his Bill to have an Account of Sir 
Rowland's Perſonal Eftate ; and that he might have the 
Surplus of it, and for a Moiety of Arabella's 4000 l. 
Rowland Lacy the Infant Heir, brought a Croſs Bill 
againſt him, for an Account of the Real and Perſonal 
Eſtate of his Father. (Dame Arabella having in her 
Life Time been the only acting Truſtee.)) 888 
The Creditors brought their Bill to have the Truſt 
peas, „„ pan hn OTE” 
An Account being directed to be taken, and the Maſter 
having made his Report on hearing "theſe Cauſes before 
my Lord Somers, aſſiſted by the Maſter of the Rolls; as 
to the firſt Demand of Mr. Yates's touching the Sur- 
plus of Sir Rowland's Perſonal Eſtate, Mr. Brooks's Depo- 
ſition (which was admitted to be read) was inſiſted on, 
and Lady Gainsborough's Caſe relied on, as a Caſe in 
Point; but as to that, the Bill was diſmiſs'd, and the 
Court took farther Time to conſider of his Demand of 
the Moiety of Arabella's Portion; but before any Tudg- 
ment was given therein, the Seal was given to Sir Nathan 
Wright, and then Mr. Yates. petitioned” to have his Cauſe 
reheared. | | 
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The Cauſe coming now. to be reheard before my Lord 
mand of the Perſonal Eſtate, the former Order was con · 


„„ and 
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As to the other Demand of the Moiety of Arabella 
Portion, twas inſiſted, that it was a Legacy to her, and 
might have been ſued for in the Spiritual Court (tho dt 
were charged on Land) and no Court would have prohi, 
bited them, and by their Law it would have been re. 
covered, tho' ſhe died before the Time of Payment; and 
where this Court holds Plea of Matters of Eccleſiaſtical 
Conuſance, they ought to judge according to the Civil 
Law; that this Caſe differs from all the Caſes cited on 
the other Side, touching the ſinking of Portions in Lands, 
they being all in Caſes of meer Truſts, wherein the 
Chancery alone had the entire Juriſdiction, and where 
no Suit lay in the Eccleſiaſtical Court for it, and might 
have given Sentence for the Appellant, according to the 
Civil Law. | x 
On the other Side, it was ſaid, that the Precedent 
were the ſame in Effect with this, and particularly the 
Caſe of Pawlet and Pawlet, and no real Difference be- 
tween them ; and of that Opinion was my Lord Keeper 
and the Maſter of the Rolls, and therefore diſmilsd 
the Bill, as to this Demand likewiſe, and this Diſmiſſio 
was affirmed in the Houſe of Lords, 


Blake verſus Fohnſon. 


Oc xy Deeds having been unduly obtained from the Lord 
One being in 


an undue Lovelace {ome few Months before his Death, which 
daun in to he being ſenſible of, made his Will, and deviſed all his 
execure a Eſtate in the firſt Place for Payment of his Debts, and the 


Conveyance 


of his Eſtate, Surplus to other Perſons, 


after makes 


Caſe 123. 


his Will, and | The 
thereby de- | 

viſes all his Land to be ſold for Payment of his Debts, his Creditors may ſet afide the Conveyance, 
having a Right in Nature of an Equity of Redemption, as the Teſtator himſelf had, tho? urged, 
that it was but in Nature of a Choſe in Action, and not aſſignable. | 


2 


3 : In (ria Cancellar 1 1 Ry 14 3 
Ihe Creditors brought this Bill to be relieved” againſt 
theſe Deeds, and to have the Lands ſubjected to the 

Twas objected, that if theſe Deeds had been unduly 
obtained (which was deny'd) yet this Deviſe was but in 
the Nature of a Right of Action, which was not aſſigna- 
ble, and therefore the Creditors could have no Benefit 
hut it was held by my Lord Keeper and the Maſter of 
che Rolls, that this is but in Nature of an Equity of 
Redemption, which may be aſſigned, as he himſelf might 
have come here to be relieved againſt theſe Deeds, fo may 
his Deviſees. Bev | 


Juxon verſus Bri an. Cale 144; 
Y Lord Keeper declared his Opinion in this Caſe 
| without Debate, that where Lands are deviſed to 
Truſtees to raiſe Money for ſeveral Purpoſes ; and they 


aiſe the Money out of the Profits, the Land is thereby 
hſcharged „and the Perſons concerned muſt reſort to 


the Truſtees, 


Tidcombe verſus Boddington. Cate 125 
1 Pn being Colonel of a Regiment of Foot in H che Colo. 


. . . . | nel of the 
his Majeſty's Service, enter'd into an Agreement Army makes 


with one Moyer, (who, it ſeems, was a Partner with the L285... 


Detendant Boddingron) for cloathing his Regiment for rchning 


. f MP of any Year, 
che Year 1696; the Contract was in Writing, and —_— 
| : | 4 oathing o 
made in the Name of one Chambers, and was, that Moyer that Year, 
ſhould furniſh the Regiment with ſuch and ſuch parti- 3 
cular Cloaths, at ſuch particular Prices. 8 
; | N -reckon- 
ings of that Year, for the Cloathing of the fqregoing Yeat ; he ſhall be anſwerable in his own Perſon, 
if the Agreement be ſo worded, as to charge Him; and that the Off- reckonings of the following Year 


ee ſo far diverted, by altering the Eſtabliſhment of the Regiment, as not to be applicable ro make 
= 800d theſe Payments. | 


At the making of the Bargain, it was agreed between 
Mayer and the Plaintiff, that the Plaintiff was not to 
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be liable in his own: Perſon or Eſtate for the Money; 
but that Moyer was to be paid out of the Off- reckon 


——— 6 


ing, 


and he was intruſted by the Plaintiff to have the Con. 


tract drawn accordingly. Forty: {7 1 


+ tx II3 1 
. 3 WS 5 


When the Contract was preſented to the Plaintiff, by 


him to be executed, he defired Time to adviſe with hy 
Council, whether it were ſo drawn, as that he could 
not be charged in his own Perſon or Eſtate, and Moy Wl 
aſſuring him it was ſo drawn, he thereupon executed it, 
and the {ame Time delivered Meyer an Aſſignment for 
his whole Money out of the Off- reckonings upon the 
Paymaſter; and by Virtue of that Aſſignment about 
300 l. was received. eee 

By the Courſe of Payment in the Army, when an 


; 
4 


Aſſignment is made of the Off- reckonings for Payment di 


the Cloathing of any Year, if the Off. reckonings «f 
that Year are not ſufficient to compleat the Payment, 
he that has ſuch Aſſignment, is to receive out of the 
Off. reckonings of the following Year, till his Payment i 
compleat, and the Regiment being in Arrear for thei 
Cloathing, the Aſſignment that was to them that cloathel 
the Army in 1695, was not paid by the Off-reckoning 
of that Year, but took up good Part of the Offt-reckon- 


ings of the Year 1696. 


In the Year 1697, an ACt of Parliament was made, 
which appropriated the Off- reckonings of the Year 1697, 
to the Payment of the Cloathing for that Year only, 
and no other; ſo that Boddington was thereby prevented 
from having any Satisfaction out of the Off-reckonings of 
that Year, as elſe by the Courſe of Payment in the 
Army he would have had; and this Regiment happer- 
ing, juſt at that Time to be removed into Ireland, and 
put upon a new Eſtabliſhment, Boddington was thereby 
prevented from having any further Benefit of his A. 
ſignment upon the Off- reckonings, and was like to loſe 
his Money. = 

Thereupon conſulting with his Lawyers what to do, 
he was adviſed, that as the Contract was, he might 

| 2 | Charge 


— 3 


In Curia Cancellania. 


Charge the Colonel in his own Right; vhereupon he 
brought his Action at Law againſt him, in the Name of 
te Truſtee and Tidcombe, having unadviſedly-pleaded; 
chat the Cloaths were not deliver d according to the Con- 
nat, the Plaintiff at Law recovered the whole Sum 
mentioned in the Contract. "vi il 
Wbhereupon Colonel Tidcombe brought this Bill to be 
telieved againſt the Recovery at Law. | 244 
Both Boddington and Moyer did by their Anſwer confeſs; 
chat they were to expect their Payment out of the Off- 
reckonings, and that the Colonel was not to be charged 
himſelf in his own Right, unleſs he did ſome Way divert 
them, or prevent them from having the Benefit of them; 
and that in Caſe the Off- reckonings of any Year did not 
ſuffice to pay the Cloathing of that Year, | he who had an 
Aſſignment on the Off- reckonings, was to receive out of 
the Off. reckonings of the ſubſequent Year, till his Pay- 
ment was compleated ; but inſiſted, that Tidcombe had di- 
verted the Off- reckonings of 1696, viz. by the ſaid Aſ- 
ſignment for the Cloathing of 95; and that at the Time 
= 


— 


of the Contract, they knew not that the Regiment was ſo 

indebted, but the contrary to that was proved, and made 

Mayer on that Account inſiſt upon having higher Prizes. 

At the Hearing, it was urged for the Plaintiff, that 

if this Contract was ſo drawn, as to Charge the Colonel 

in his Perſon, it was a Fraud in Moyer (who was in- 

truſted with the drawing of it) to have it ſo drawn, and 

he, upon the executing of it, affirmed it was ſo drawn, 

as not to charge the Colonel in Perſon, and thereby pre- 

vailed on him to execute it, without adviſing with Coun- 

ſel, as elſe he would have done; that Moyer and Bod- 

dington both knew of the Aſſignment for the Cloathing 

of the Year 95; and 'twas confeſſed by them both, 

that the Colonel was not to be charged in Perſon, if he 

did not prevent them of the Benefit of the Off-reckon- 
ings, and that he had done no other Act whatſoever. 

For the Defendants, it was ſaid, they were honeſt 

Creditors, and had recovered at Law, and that a Court 

P p of 
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— 
of Equity; ought not to hinder them from gutting wh; 
Money; thar no.Parol Pf ef che Plaintiffs! een 
be admitted againſt the Agreement in Writing, chat the 
Aſſignment to the former Cloathier Was an Anticipation 
made by the Plaintiff,, and that he ougiit to make pou 
the Money. | | 2 111 > 502 tu Doe 
Lord Keeper. Boddington does admit by bis Anſwer 
the Courſe of Payment in the Army, but ſays, when 
Payment of the Off. reckonings is prevented by the Colonel 
or the Party any Ways hindzed from receiving the ſam 
the Colonel is to be anſwerable 3 and by the Eſtabliſh. 
ment of the Army, the Off- reckonings of every Veit 
are to anſwer and pay the Cloathing of that Particular 
Year; and the Off-reckoning of 96 was anticipated by 
the Colonel for the Cloathing of the Year 9 5, and furey 
one Witneſs to a Parol Agreernent is not ſufficient to ft 
aſide a Contract in Writing, and therefore the Plainif 
cannot be relieved for more than what is paid, which 
muſt be diſcounted out of the Money recoveted. 
| Afterwards the Plaintiff appealed to the Houſe df 
Lords, and the Cauſe was heard by them, but they ds 
layed giving Judgment, on Purpoſe that the Parties muy 
agree the Matter, which they did; then the Decree was 
confirmed by Conſent, tho' the Lords ſeemed difpoſed to 


reverſe it. 


Caſe 12. Luke verſus Bridges and Chriſty. ' 
R. Thomas Chriſty (to whom the Defendant Chriſty 

uts our his and others were Executors) had been a conſiders 

ney On a Se- ble practiſing Attorney, and Was Brother n-Law to the 
Ren Plaintiff Luke, who having 10001. out at Intereſt, and 
the leaſt In- the ſame being to be paid in, deſited it might be paid to 
found to be her Brother - in- Law Mr. Chr iſt, and that he would get 
— Security for it: Accordingly the Money was paid in 
he had Bed. to him, and he, without any further Directions from 
pe _ the Plaintiff, or acquamting her at all of the Matter, 
Mortgage; nn 
2 in Equity to anſwer the Money. 


r of I'S | 
: | ; * | | = * | 8 . 1 | ** 
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Artorney 
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15 un Marth 2, Le flt it hit on & Ren Far Mott 
made by e Bick#t Raf to one ar Nhat Marſh; 
for feeurits 2507, which afterwards Was increaſed” to 
1100 L. and was by him alſipned to the Defendant Bridge ges 
for ſecuring that Sum; and the Aflignment WAs ken Þ in 
the Name ef the Phiri, and The had forme of the Title 
Deeds delivered to her, and received 68 J. of the Intexeſt 
from Sir Oats Bietern; but it fell out chat the Se- 

curity was nene, and would not anſwer the 


Money. 


The Plaintiff brought this Bill to have the Mötey made 
an, to her, either by the Executors of her Brother. 
3 who had put out the Money, or by Mr. Bride ex, 
who had the Security before a Resafſi ſine, TA 
had long before brought a Bil apainſ} Sit Charles Bickey- 
fa to have the Redemption Flea, and a Dectee 
had been obtxined by Safe of the Eftate, and Mt. n- 
gerfortl had been allowed the beſt Purchaſer for 5051, 
Thereupon Mt. Bridges àtreſted Sit Charles woe. his 
Bond, and he was in Priſbn in the Fler; an aftet- 
wards he, to prochre His Ehlargemient, paid Mr. Bridges 
6001. and there rethaitied due to Mr. Bridges at the 
Time of his Aſſignmenit only 643 for Principal, intefel 
and Cofts ; and yet the Aſſignment is made in Confide- 
tation of 1000 JL mentibfled to be paid to him, and he 
ae y had a Bill for 1 o00 J. upon Sit Why Johnſon, 
the Goldſmith delivered to hnim, Which was 4 Fraud in 
him, and he concealed all theſe Matters from Mr. Chriſty, 
and afſig gned this as a good Secutit ). 
I Twi urged, that this was 4 Fraud, and ths Reafons 
inſiſted upon and proved by the Plain tiff for Relief againſt 
dhe Defendant Bridges, were, that he, after the tity 
a lligned to him, had joined with the Mortgapor in ſel- 
Ing Part of the mortgaged Prethiſfes, which (as was al- 
ledged) was the beft Part of the Security; and at the 
4 Time when he aſſigned the Security to the Plaintiff knew 
it to be bad; and therefore he ought to take back the 
3 Security, and anſwer the Money. 


As 
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cewing, the Plaintiff's 1000 ,. became Debtor to her fo i 


ſo much; and his putting of it out on this Secur LY 
without ſo much as acquainting her or her Friends, or 


adviſing with her Council, could not diſcharge Him of 
the Demand ſhe had againſt him for the ſaid 10007 


that if he were not guilty of a Fraud in that Matter, 
yet he was guilty of a groſs Neglect, not to enquire into 


the Circumſtances of Sir Charles, who then awed 10,000/ 


upon Statutes, Judgments, &c. which might have been 


Found out if inquired after ; that he himfelf was ſo { 


tisfied of his Faultineſs in the Caſe, that he had de. 
clared he thought himſelf obliged in Conſcience to make 
her Satisfaction, and that he would do ſo (as was fully 

roved in the Cauſe) and volenti non fit injuria, and he 
had left a great Eſtate, and no Debts or Children, and 
had by his Will only left the Plaintiff an Annuity of 20 Wl 
per Ann. to commence after the Death of his Wife. 
Twas anſwered on Behalf of Mr. Bridges, that as for 


the Aſſignment being made in Conſideration of 10000 


paid to him, whereas ſo much was not due to him, it 
was ſo done by the Deſire of Sir Charles Bickerſtaff j god 
tho' the Bill for the whole 1000 J. was made payable to 
him, yet he had only received ſo much as was due to 
him, and Sir Charles had the reſt; that he having been 
deceived in the Mortgage, and taken ar ill Securit), 
might juſtly get rid of it as he could, and had Oblige 
tion to diſcover the Badneſs of the Security, which would 
have prevented his ever parting with it; therefore he 
having been guilty of no Fraud, there was no Reaſon to 
charge him with any Part of the Money, or to force him 
to take back the Security. 

*Twas ſaid for Mr. Chriſty, that there was no Fraud 
in him, that he had received and put out the Mo- 
ney at the PlaintifPs Deſire; that he had tranſaQed the 
Security merely out of Friendſhip to her, and witl- 
out any Reward from any Body, and ought not to be 
anſwerable for the Misfortune, and that to * 

; . ö 


— 


. CREE W a> to —— — 222 — | . of * e 
a 1 . 1 Y 
: » 64 * 0 4 „ 5 of 7 * as of & ' 
. \ 75 * 7 3 4 q | 
a. . - —_—_— * : 4 . 8 
; N | 


— tn. th. * 1 * Py . hed — 


. 10 
| «= ws ) 
_ Q — at. Ate. +. 


bim would be to deſtroy all Commerce in Relation to Secu- 
W ritics; for no one would venture to put another's Money 
upon a Security, if he were obliged to warrant and make 
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it good, in Caſe a Loſs ſhould happen, without any Fraud 
in him; that tho the Plaintiff had not been acquainted 
with this Security before hand, yet ſhe had given hin 


Directions in general to put out the Money, and appro- 


red it after by taking the-Deeds, and receiving the inte- 


reſt, and had petitioned the Houſe of Commons againſt 
Mir. Phillip Bickerſtaff, who was a Member of that Houſe, 
and bound with his Brother Sir Charles. in the Bond for 
Performance: of Covenants; that what he ſaid of think- 
ing himſelf bound in Conſcience to make her Satisfaction, 
were only Expreſſions of great Concern for the Plaintift's 
Misfortune, but could not in any Court of Law or E- 
quity oblige him to make her any Reparation, who had 
done her no Wrong; nor did ſhe ſet up any ſuch Pre- 
tence during his Life-time, 'tho' he lived five Years after 
the Money lent ; and he had by his Will given 20 J. per 
Ang, after the Death of his Wife, and ſeveral other con- 
ſiderable Legacies to the Family, which he had no Obliga- 
tion to have done. | 

My Lord Keeper ſaid, he did not think that either Mr. 
Chriſty or Mr. Bridges had done altogether what in natu- 
ral Juſtice they ought to have done, yet that there was 
no ſufficient Foundation to charge either of them in E- 
quity. He cited the Caſe of Sir John Foach the Scrivener, 
upon the Mortgage of Mr. Fervis, where, tho' Sir John 
bad Notice of Declarations in Ejectment, delivered on a 
Prior Mortgage, before he lent his Client's Money, yet 
could not be charged to make good to his Client the 
Money he afterwards lent upon it, ſo. he diſmiſs'd the 
Bill without Coſts; and this Decree was afterwards affirm- 
ed in the Houle of Lords. 
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"HE: 
ed, and R-. a Fine of ber Land to him when ſhe lay on he 
zures in ſeve- 


ral Parts of it Death Bed, pretending that he was thereby only to have 
to make in it for his Life; and a Dedimus was ſent into the Country 


correſpond | es K A of | 
DORA to take the Fine, and the Caption' was: taken about :165 
Officers who Miles from London, the very Day the died; and ther. 
Cauſe for let. fore, becauſe the Fine could not have ſtood, the Party be. 
Fire r for a ing dead before the King's Silver was paid, the Writ af 
Reconvey- Covenant was razed in the Teſte, and made to bear Date 
ance of the Gy. Rl 
Efarein 1O Days backward; and all other Parts of the Fine wen 
al Lenin. razed likewiſe, and made to correſpond” with it; and 


the Examina- 


tion proper the King's Silver was paid, and fo all appeared upon the 


Courr: whcre Record to have been done before the Death of the 
jevied, Woman. | | L 12 6 
This Bill was brought by her Heir at Law, to ſet + 
fide this Fine as obtained by Fraud, or to have a Re 
conveyance of the Land; and it was admitted by the 
Defendant's Council, that a Fine obtained by Fraud, 
might be ſet aſide as well as any other Conveyance ; but 
to bring ſuch Matter to be examined here for Irreguls 
rity, or on Pretence of Razures or Alterations, they fail 
was without Precedent. If a Judgment had been ire 
gularly entred or obtained at Law, that muſt be {e 
aſide in the Court where it was obtained, or not at al, 
and cannot be done by Examination here, being wholly 
foreign from the Juriſdiftion of this Court, and of dar- 
gerous Conſequence : And if ſuch Examination coul Wl 
have been proper at Law (which it cou'd not) it mull Wl 
have been only againſt the Officer of the Court, and 
that ought to have been by Petition; and if the Matter 
were proper for Relief, it ought to have been made out 
by Proofs before the Hearing, and cannot be done by 
farther Proofs after Publication © 


Fine fraudu- 
lently obtain- 


On 


LEY 
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An Cum Gancelfaria 31 
On the other Side it was ſaid, This Examination into 
the Parts of the Fine, is only to ſhow the Fraud in ob- 
taining it, and can be only obtained here, for tis con- 
cerning Parts of the Fine which are only here in this 
Court, and may be made out after Publication, for tis 
only inſpecting the Force of the Records 1 and tho 
tte Fine ſtand good, yet the Uſes may be ſet aſide; as 
f Truſtees levy. a Fme to one without, Conſideration, 


3 


the Court will not ſet afide the Fine, but order a Re- con- 
r tigmboio mT © 320 
Lord Keeper. There is a great deal of Difference be- 
tween the Irregularity of paſſing the Fine, and the un- 
due and fraudulent Manner of obtaining it ; for which 
he cited Greenwood's Caſe, and Hungate's Cale, 5 Co. 
2 Vent. 30. and ſaid, if a fraudulent obtaining a Fine 
could have been relieved againſt here, it would have been 
attempted in ſome of thoſe Caſes; and if it ſhould be 
examinable here, it wou'd be a great Weakning of Fines, 
and can only be examined here to puniſh the Party that 
did it Criminaliter ; in Gellibrand's Cale, where one was 
perſonated, yet the Fine was not ſet aſide, but a Re- con- 
veyance ordered; afterwards the Bill was diſmiſs d. 


Wray verſus Wilkams. case 128. 


Term was raiſed in Black-acre in Truſt, to indemnify A Guardian 
; Mr. Buckley againſt Incumbrances that might af. Dowreb to 
fect White-acre, which he had purchaſed ; the Defendant Law, by not 
Williams brought a Writ of Dower of Black-acre againſt the ung pz 
Plaintiff who was an Infant, and his Guardian had let 2 created 
her take Judgment at Law, without ſetting up the Term, a — 
or taking any Notice of it; ſo this Bill was brought by 4 
the Infant Heir to be relieved againſt that Judgment. ”_ 
'Twas ſaid by the Court, that this Caſe is the ſame with 
my Lady Radnor's, and if ſhe could not be relieved as 
Plaintiff, it muſt be for Want of Equity, and therefore 


the 
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fendant; 1 do not Tee any Difference in Reaſon betwix: 
a Tenant by the Courteſy, and a Tenant in Dower; by 
one has been adjudg d one Way, and the other another 
And my Lady Ratnof's Caſe havin been affirmed: in the 
Houſe of Peers, the Authority is 1 1 great, that 1 cannot 
get over it; and it has been Aa admitted, that an 
unſatisfied Morte gage ſhall not ſtand in aDowreſfty? Way, 
Bk that e redeem ; but this is hot a Montes 
but a Term to indemnify a Purchaſer, -and it muſt con 


tinue fo; and ſubject to ts i muſt bein n'Fruſt for the 
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In Cura CANCELLARIEZ. 
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Brown verſus Bradſhaw, & al. Caſe 129. 


R. Kingdom (amongſt other things) was Farmer An Extent in 


% of the Hearth-Money under the Crown, and his — by _ 
Accounts not liquidated in the Exchequer z and there Sh ag 


- ceiver againſt 
were Accounts depending between Mr. Kingdom and Mr, bis, own 

8 Hind a Goldſmith, who became a Bankrupt 5 and after gainſt whom 
his Bankruptcy, but before any Aſſignment made by the cl Bankrup- 


of Bankrupt- 
Commiſhoners, an Extent in Aid was taken out in the © = before 


awarded; and 


Name of Kingdom againſt Hind, and all his Eſtate both 2 —— 
Real and Perſonal was ſeiſed by Virtue thereof. Commill 


Commiſſion 


3 3 brought their 
Bill in Chancery to ſet afide the Extent in Aid; and after 15 Years Pendency of the Suit, at the 
Hearing, the Bill was diſmiſs'd, for that the Court of Chancery had no Juriſdiction in Caſes of this 


Nature, which were only proper for the Exchequer, being the Court of the King's Revenue, and 
from which the Extent in Aid iſſued, and therefore only examinable there ; and if ſet aſide here, yet 


the Exchequer might carry on the Proceſs, till the Debt cleared, according to the Courſe of the Court 


The Plaintiffs who were Aſſignees of Hind's Bankruptcy, 
brought this Bill to be relieved againſt the ſaid Extent. 

Anſwers were put in, and many Proceedings had in 
the Cauſe, ſo that it had depended 14 or 15 Years ; 
and now at the Hearing, the Defendants inſiſted, that 
this Court had no Juriſdiction in this Cauſe, for it be- 
ing a Matter relating to the King's Revenue, ought to be 
controverted in the Court of Exchequer (where there is 


R r a Court 
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a Court of Equity for ſuch Matters) and not in this 


Court. + WP 

For the Plaintiffs it was inſiſted, that this was really 
the Cauſe of the Defendants, and not the King's; that 
the Farmers, of the Heqarth-Money axe not in Truth in. 
debted te the King, at Jealt chere is wo! e Debt, 
and that # Reglity che Farmers of the Hearth-Money are 
indebted to Hind, inſtead of his being indebted to them; 
that there are many Precedents where Extents of this 
Kind have been controverted in this Court, as Caſſel ver. 


ſus Brewer, in my Lord Feffery's Time; Cholmley verſus 


Sturt in the Time of i the late Commiſſioners, where the 
Defendant who was a Creditor by ſimple Contract of x 


Perſon deceaſed, had preferred himſelf by ſuch Extent 


before other Creditors of a higher Nature, and he was 
decreed in this Court to refund; that this is in Nature 
of a Commiſſion of Bankruptcy which iſſues out of this 
Court, and therefore will give this Court JuriſdiQtion, 
tho? it had it not otherwiſe; and if the Court of Br 
chequet has a Juriſdiction in ſuch Caſes, ſure this Court 
has at leaſt 4 concurrent Juriſdiction with it; and if it 
had not a Juriſdiction, the Defendant ought to have ta. 
ken Advantage of it by Exception or Demurrer, but 
ought not to be permitted to do it now after fifteen 
Years Pendency of the Cauſe. 1 

The Attorney General ſaid there is in this Cauſe an 
original Extent for the King, as well as this Extent in 
Aid ; and ttill it appears the King's Debt is ſatisfied, 20. 
cording to the Courſe of the Exchequer, this Court vil 
not ſet aſide the ſaid Extents : And *tis not material that 
the King's Account is not liquidated, for till this, they 
are Debtors for the whole, and the Irregularity of the 
Extent ought to be controverted only in the Exchequer, 
trom whence the Extents iſſue, and not here; and the 
Court of Exchequer is as ample a Court of Equity # 


this; ard the King mult proceed in the Court of Ex 
chequer. | 
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ſequence will be, that the Account of all the King's Debts 
may be drawn hither, f for nothing can be done in this 
Matter "till the A cou: t be taken 5 and if that were ta- 
ken here, yet the, King won't be concluded by it in the 
Exchequer, for til the Account be diſcharged there, he 
may take out... Proceſs there; and tis the Plaintiff's 
own Fault that he has travelled fo long out of the Way, 
for he was told of it at firſt; the Commiſſioners have 
no other Right than the Bankrupt himſelf had; and 
therefore if he could not have come hither, no more 
can they; and the Court of Exchequer was firſt poſſeſſed 
of the Cauſe by the Extents, and they have as ſupreme 
Juriſdiftion in the King's Cauſes, and do often grant 
prerogative Orders to remove Cauſes out of other Courts, 
where the Conſequence would be to have their Proceed- 
ings examined elſewhere. 8 
As to the Caſe of Capel verſus Brewer, the Defendant 
there confeſſed there was no Debt, and that he was able 
to pay the King's Debt without Aid; and there the Bill 
was only againſt the Party that had preferred himſelf, 
and bis Simple Contract Debt, and the Decree was only 
againſt him to refund upon the Fraud, and did not med- 
dle with the Extent; but here the Bill is to ſet aſide the 
Extent, and there the King could have had no Benefit of 
the Extent, tho' they were Extents in Aid. 5 
= The Cale of Cholmey verſus Sturt is the ſame with the 
other Caſe, and differs from the preſent Caſe as the for- 
mer did; and 'tis found by the Inquiſition, that Hynd 
was indebted, and they ought to have traverſed the In- 
quiſition if they would have controverted that Matter. 
My Lord Keeper after ſome Time taken to conſider of 
it, diſmiſs'd the Bill; the Suggeſtions whereof he ſaid 
were only that Eynd was not indebted to the King, or 
to the Farmers, nor they to the King; and that theſe 
Extents are only a Fraud to protect the Bankrupt; that 
theſe Matters were not proper before him, nor in his 
Power to examine into, being found and of Record in 


the 


11 chis Court ſhould hold/Plea in ſuch Caſes, the Con- 


De Termino Paſcha, 1701. 
the Exchequer, that it wou'd be to the Prejudice of the 
King; for if theſe Extents ſhould be ſet aſide, the Kino 
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would be deprived of the Money he is in Poſſeſſion df 
by them; that as to any Pretence of 1 


rregularity, thy 
was examinable in the Exchequer only; that both the 
Precedents cited, are ſince this Bill was depending; tha 
in the Caſe of Sir Hugh Caſſel verſus Brewer, the Defen. 
dant confeſſed that he had ſufficient to pay the King, an 
that his Debt was not in Danger, and that he took out 
the Extent himſelf. Cholmey verſus Sturt was a Fraud, 
and an Extent in Aid was never made Uſe of ſo far he. 
fore. The Juſtice of the Nation is diftributed into par 
ticular Courts, which I cannot confound. 


caſe 130. City of London verſus Richmond, Ader- 
| 4 ng ey, & al. 


Aſſignee ofa ADerſey for a certain Sum of Money had articled with 


Perſonal 


Conn the the City, to lay a Pipe, which ſhould not convey 
Po Wa- leſs than 19 Tun of Water an Hour to Stocks Market and 
ter to the Cheapfide. | , | 
City of Lon- 1 ä ES | | 
don, chargeable in Equity with the Covenants in the Original Leaſe or Contract, as an equitable Af 
tignee upon an equitable Priviry of Eſtate, like the Aſſignee of a Bond, | | 


The Defendants and one Houghton, who was no Party 
to the Bill, and others, who were not brought to Hear- 
ing, being acquainted with thoſe Articles between Ader: 
ſey and the City, had determined with themſelves to tak: 
a Leaſe of thoſe Waters from the City, and before the 
Pipes laid, employed Houghton to treat with the City, 
and take a Leaſe of them to himſelf; but they had a 
greed among themſelves, that there ſhould be 900 Share 
in that Leaſe, and that Houghton ſhould have 3 oo Share 
to himſelf, and the other 600 Shares were to be to the 
other Parties in other Proportions. 

Houghton accordingly treated with the City in his owl 
Name, and took a Leaſe of theſe Waters from them for 
51 Yeare, at 2600. Fine, and 7001, per Ann. Rent, 

3 during 
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In Curia Cancellariæ. 


during the Term; and Houghton covenants for hi ſelf 
and his Aſſigns to pay the Rent, and to do ſevetal other 
Matters. * 81 | $4.4 


By Indenture of the ſame Date with the Leaſe, and 


made between Houghton of the one Part, and four others 
(two of which were only brought to Hearing) of the 
other Part, Houghton afhgns this Leaſe to thoſe four 


Perſons in Truſt for himſelf, as to 360 Shares; and for 


= their own Benefit as to 600 Shares, as had been agreed 
between them before taking the Leaſe. 


Aderſey lays the Pipe, but inſtead of carrying 19 Ton 


ber Hour, it did not carry above 5 Ton per Hour, and 
= the Leaſe proved a very hard Bargain, and Houghton fails. 
=_ The City brought this Bill againſt the Aſſignees of rhe 
Leaſe to pay the Rent in Arrear, and the growing Rent, 


WT and to perform the other Covenants in the Leaſe; and 


as againſt Aderſey it was, that if Houghton had not fully 
W performed his Articles with the City, he might do it, 
that the other Defendants might have the Benefit of 

them. 

“as objected, that this being ſuch an unreaſonable 


and loſing Bargain, ought not to be decreed in a Court 


of Equity, nor ought they to be charged further than 
chey might at Law, or any more than an Aſſignee of all 


ce Term, except a Weck, Nc. (who therefore would 
= not be liable at Law to the Covenants in the Leaſe) 


= ſhould be obliged in this Court to perform them. 
= Twas further urged, that there was neither Privity 


of Contract nor Eſtate between the Plaintiffs and Defen- 


| | dants, and the Leaſe is only 4 perſonal Contract for a 


: — for the Profits, and not to anſwer the whole 


My Lord Keeper ſaid here is an equal Privity of E. 
tate, as in the Caſe of an Aſſignee of a Bond; and as 
sus being a bad Bargain, he thought that not material, 


liberty of bringing Water, which the City enjoys un- 
der an Act of Parliament; and if the Defendants are 
achargeable at all here, yet they can be charged only to 


for 
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for there is the ſame Reaſon that a bad Bargain, if fur 

and without Fraud, ſhould be decreed, as if it had ber 
2 good one; and 'tis plain here was no Fraud nor sur 
prize in this Cale, for the Indenture between Houghry, 
and his Aſſignees bears Date the ſame Day with the Leaſe 
and recites it, and what the Fine and Rent was, and then 
agrees to divide it into 900 Shares, c. they ſhall be de. 
creed to pay the Rent for the Time paſt ;z but I dnn 
make no Decree that they ſhall continue the Payment of 
it during the Term, for they are chargeable no longer 
than the Privity of Eſtate continues; and if they dn 
aſſign it over, that Ground of the Charge is gone. 


ca 11. Blake verſus Sir Edward Hunger ford 
o& fied in CG R Edward Hungerford ſeiſed in Right of his Wife of 
k 


Fee in Right X 8 iP 
of his Wilke, the Manor of D. procures her to join with him in 
Joins in a 


Fine, and de- A Fine by Way of Mortgage in Fee for ſecuring 1 5000ʃ 
cares the and the Equity of Redemption thereof upon Payment of 

by Way of the Money is limited to Sir Edward for Life, without Im. 
ortgage, . | 4 . 

for ſecuring peachment of Waſte, Remainder to the Wife, and he 
a 1 d we, 1 f | 

ſubje& there- Heirs and Aſſigns. 

to to the Uſe l 

of A. for Life ; Remainder to the Wife in Fee; then 4. acknowledges a Statute to C. for 300 l. then 

the Wife dies, and A. ſells his Eſtate for Life for 2008 I. to D. the Son and Heir at Law of the 

Wife, who had no Notice of the Statute ; and the Mortgage is aſfigned to a third Perſon, who — 

off the 15,000/. and advanced the 30001. then D. acknowledges a Statute to E. who had no No- 

tice of C's Statute, makes his Will, and deviſes theſe Lands to A. and dies: As to the 3000 l. bell 

clearly that ſhould be preferred to Cs Statute; held alſo that E's Statute ſhould be preferred to ( 

Lecauſe the Mortgagee was but in Natute of Truſtee for the Son. "I 


Sir Edward afterwards acknowledges a Statute of 500 
to George Arnold, to whom Sir Jeremy Sambrook is Adm! 
niſtrator ; then the Wife dies, and Anthony Hungerfori 
was her Son and Heir. Sir Edward Hungerford contrad- 
ed with Anthony his Son, who had no Notice of the Sts 
tute, to ſell him his Eſtate for Life in the Manor fot 
z3000l. and accordingly Anthony procures 3000 J. mort 
to be taken up upon the Mortgage, and the Mortgage o 
be transferred to the new Mortgagee, who paid off the Bi 
old ones, and furniſhed the 30001, to Sir Edward Hus, 

3 5 by „ g gerfort, 
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gerford, and the Equity of Redemption is limited to 
Anthony, and he Covenants to pay the Money; and the 
Mortgagee's Covenant on Payment of the Money to aſ- 
ſign to him, or as he ſhall direc 0 on 
Then Anthony acknowledges a Statute to one Melliſß 
(who had no Notice of the 500 J. Statute) and after 
makes his Will, and deviſes Legacies to the Plaintiffs, 
and chargeth them on the ſaid Manor, and deviſeth 
the Manor itſelf to Sir Edward Hungerford and his Heirs, 
and the great Queſtion was, Whether Sambrook, who had 
the Intereſt of the Statute acknowledged by Sir Edward, 
whilſt he was Tenant for Life, or Melliſh, who was 
Conugee of Anthony, after his Purchaſe of Sir Edward's 
Eſtate for Life, ſhould be preferred in Payment: 
The Maſter of the Rolls decteed, that Sir Feremy Sam. 
brook's Statute muſt come in after the Creditors and Le- 
gatees of Sir Anthony Hungerford ; and that "Melliſh muſt 
come in immediately afrer Anthony's Legacies, by Virtue 
of Melliſh's Statute, Melliſh having joined in the Decla- 


! tion of Truſt; and this Decree was afhrmed by my 


Lord Keeper, with the Aſſiſtance of Mr. Juſtice Blencow 
and Lord Chief Juſtice Trevor. 15 
The Reaſons urged for it were, that tho neither had 
che legal Eſtate, and that between two Equities qui Prior 
% tempore Potior eſt Jure; yet that muſt be underſtood 
Jof bare Equities; but in this Caſe Anthony Hunger- 
ford had more than a bare Equity, that the Caſe of 
Smith and Chriſt's Hoſpital did not come up to this Caſe, 
for there was a Term ſtanding out, to which neither 
Party had a right ; but by Anthony's Purchaſe the whole 
nntereſt is united in him, and they who had the legal 
ncereſt covenanted to aſſign to him, and are but his 
Truſtees after Payment of the Mortgage Money, and it 
differs little from the common Caſe, where a third Mort- 
gagee buys in the firſt Mortgage in Truſt for himſelf, 
and Anthony may make Uſe of his Truſtec's Name at 


1 Law, either to defend or recover, and may have an 


Action at Law againſt them to aſſign. 
That 


1 
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De Termino Paſchæ, 1701. 
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the 500 J. Statute was a Charge upon that Equity; ye 
that is liable to be defeated by a ſubſequent Incumbranee; 
without Notice; but ſuch Purchaſor muſt not be a pur. 
chaſor of 4 bare Equity only, | for then the fir ſt will pre. 
vail ; but Anthony is a Purchaſor of Sir Edward's Equity, 
and the legal Eſtate together, and will have the Protection 
of the legal Eſtate. | 45 

His Deed of Purchaſe takes Notice of the Caſe, and 


that the Mortgage is aſſigned at his Inſtance and by he 
Procurement, and ſo he purchaſes the Benefit of the i 


legal Eſtate, together with the Equity. 9 
If a third Mortgagee takes only an Agreement of the 
firſt Mortgagee to convey to him, the ſecond cannot 
in ſuch Caſe compel him to aſſign to him, becauſe ſuch 
Agreement was no more than what they might hare 
done without any Agreement; and in this Caſe Anthoy 
is not intitled upon the old Equity of Sir Edward, but 
on the new Equity raiſed on the new Mortgage; and 
he is an abſolute Purchaſor of the Eſtate ſubject to the 
Mortgage, and muſt have the Protection of it; and to 
decree a Conveyance to Sir Jeremy Sambrook, would be 
to decree a Breach of a fair and lawful Covenant and 


Agreement. 
Caſe 132: Fory verſus Cox. 
A Mortgage Mortgagee lends Money at 6 J. per Cent. but agrees 
mT == in the Deed, that if the Money were paid within 


Cent. and i : . a 
Cnr. and a. three Months after it became due, that he will accept af 


ees to take 5 I. per Cent. 
1 per Cent. P b 


if it be paid within three Months after it became due; if the M fail to t the preciſ⸗ 
Time, he muſt afterwards pay 6 J. per Cent. ne EY IT 
The Mortgagor did not pay the Money within the 

three Months after it became due; and the Queſtion 


was, Whether he ſhould pay 5 /. or 6 J. per Cent. 
2 | The 


That tho Sir Edward's Equity for Life would have i. 
titled him, on Payment of a third Part, to redeem, and 
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Caſe, delivered his Opinion; That Intereſt muſt be paid | 
at 6 J. per Cent, for tho this Court relieves. againſt un- 
reaſonable Penalties, yet this is not ſo, X for the Mort- 
gagee might have refuſed to lend his Money under 6 L. 
per Cent. if he had accepted 5 J. per Cent. that might haue 
altered the Caſe, for there he had been his o,. n Ga. 

W :-/lr ; and if it were to be ſo, that he muſt take 5 J. | 
per Cent. yet he ought at leaſt to have Intereſt for the 
Intereſt from the Time it ought to have been paid, fot 

elſe I take from him his legal Advantage, without making 

him the Recompence which in Conſcience he ought to 

have; and ſo there is ſome Difference between reſerving 

ſimply 5 J. per Cent. and reſerving of it, 28 in this 

Caſe. I cannot ſet aſide a Man's Agreement, he muſt pay 

6 J. per Cent. das ap permutm $125 | 

Note, In this Caſe was cited a Caſe between Lord 

Hallifax and Higgins, where in {ſuch Cale, 5 J. per Cent: 
only was allowed ; but there the Agreement to take 
51. per Cent. was by a diſtin Deed, Quere, how that 
Varies it. | | 


4 


4 Tolliff verſus Crew. - lb 255: 
PER Lord Keeper. Tho' a Legacy be deviſed to be A Legacy | 


. 1 An e 8 ble at 2 
paid at a certain Time, yet it ſhall not carry Intereſt; Sein Ting 
but from a Demand made; otherwiſe of a Debt; and ur $09 


cited Robinſon verſus Holmes in C. B. where Lands being carry Inereit 

9 N 3 3 n | DO only from 
eviſed, upon Condition to pay ſuch a Sum of Money che Time it 

at 4 certain Day, the Non- payment at the Day was ad- * 


judged no Breach, without a Demand and Refuſal: 


* 
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Randall verſus Booſtey. 


Man made his Will, and thereby deviſed Lands t; 
T_T Xx Truſtees, and their Heirs, upon Truſt, that thi 

ſell, and out ſhall permit his Wife to receive the Profits during her 
ED Life; and after her Death, ſhall ſell the Lands, and ont 
Sale, among of the Money ariſing by ſuch Sale, ſhall pay 150 J. to 1. 
payrohisHeir and 100 J. to the Plaintiff Randall (who was the Teſts. 


2 Dir: tor's Heirs) and deviſes one Moiety of a Tally, which he 

poſirion the had upon ſome of the Publick Funds, to B. and the 

Teſtator of other Moiety to his Wife, and makes her Executrix 

of his Eftate, and dies. | 

for be turned into Perſonal Elass, nor more fold than is necſſury 20 pay the Legacies ad 

Heir ſhall have the Surplus. | | 

The Queſtions were, what ſhould become of the Sur 
plus of the Money that ſhould be raiſed by Sale of the 
Lands, whether it ſhould go to the Wife, who was Exe 
cutrix, or whether it ſhould be a Truſt for the Plaintif, 
who was Heir at Law, or whether the Teſtator ſhould 
be looked upon to die Inteſtate as to that, and the Sur 
plus go, according to the Statute of Diſtributions, to the 
Defendant, | By 
"Twas ſaid, that here being a particular Sum deviſed 

to the Heir out of the Land deviſed to be ſold, it ſhould 
exclude him from any more out of theſe Lands, as 4 
particular Legacy does exclude an Executor from the 
Surplus by the Conſtruction of this Court, that thele 
Legacies muſt come out of theſe Lands, for it is ſo er. 
preſly directed, and that is not to be ſold during the 
Wife's Life, ſo no immediate Legacy is intended; that 
this differs from all the former Caſes, for there Legacic 
have been given for Care and Pains, which imports they 


are only Trultees ; but here *tis ſo expreſſed, and the 


particular Legacy of the Tally comes in only, becauſe, 
when he gives away one Moiety, twas natural he ſhould 
diſpoſe of the reft; and they would have read Witne- 
ſes to explain the Teftator's Meaning to be ſo ; but that 
the Court would not admit. ET. 
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The Lord Keeper decreed, an Account to be taken of 
the Perſonal Eſtate; and that to be diſtributed according 
to the former Reſolutions, there being a particular Le- 
pacy given the Executor; but as to the Surplus of the 
Money to be raiſed by Sale of the Land, he ſaid, that 
deviſe was but in Nature of a Mortgage or Security; 
and that the Plaintiff paying thoſe Legacies muſt have 
the Land, tho' he had a particular Legacy therequt, as 
he would have had all, if it had not been deviſed away, 
as if a Man deviſes Lands to his Heir for Life ; yet he 
ſhall have the Reverſion too. | | 


In Curia Cancellaria. 


—— — — — — — 


Heron verſus Heron. — 


N Icholas Heron, made Sir Nicholas Heron and others his 
Executors in Truſt, and died, Sir Nicholas managed 
the Perſonal Eſtate, and kept on the Ledger and Jour- 
nal of Nicholas, and from Time to Time made all the 
Entries in his own Hand; and therein enter'd the Perſo- 
nal Eſtate Debtor to Lands bought, ' naming them par- 
ticularly, and dies, having made Sir Nathan Heron and Sir 
Foſeph Heron his Executors : The only Queſtion was, Whe- 
ther theſe purchaſed Lands ſhould be a Truſt for thoſe 
who were to have the Benefit of Sir Nicholas's Perſonal 
Eftate? Twas decreed they ſhould not; and my Lord 
Keeper ſaid, this was not ſo ſtrong a Cale, as Kirk ver- 
ſus Webb; for there was a Defect of Perſonal Eſtate to 
anſwer the Demand, which in this Caſe there is not. 


Hamell verſus Hunt. Caſe 136. 


Man Aſſigns a Term to Truftees in Truſt, to per- One aMgns 


mit himſelf to receive the Profits thereof during 22 
: . . . A + 41ruiſtees in 
his Life, and after his Death, in Truft, to permit his Trut 0 per- 
2 | t mit himſelf 
WO = teceive the 

3 3 5 | rofitsdurin 
his Life, and after his Death in Truſt to permit his two Daughters B. and C. their Executors — 
Adminiſtrators, to receive the Profits during the Reſidue of the Term, equally to be divided between 
—_ rl paying ſo * within re. Years to oe: two Daughters. B. dies, C. Mortgages to D. 
that B. and (. Were Jenants in Common, and got ſointenants by the Intention of 
which was to make diſtinct Proviſions for them. l g F 


two — B. cond 0. thete Brebuvers nd I 
ſtrators, to receive the Profits during the Reſidue of tht 


Term, equally to be divided between them, they paying 
ſo much within two Years to his two other Daughter, 

B. dies, C. Mortgages to D. and the only Doubt was 
Whether theſe two Siſters were rer N or "Tenan 
in common. | 

The Maſter of the Rolls held, that this being 4 Tru 
of a Perſonal Thing, they were Tenants in Common; 
and that the Father's Intention appears fo in the Con. 
deration, which was, to make ſeveral, and diſtinct Pro: 
viſions for his two Daughters, and che paying of tbe 


sums appointed to their two Siſters, makes them Pur: 
chaſors. 
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Stribblebill verſus Brett. Gn. 


2 Ven. 445+ 


| «> 8. C. 
R. Thomas Thynn of Long · Leet, was ſeiſed for Life Parl. Caſes. 
of the Rectory NN of Thame in Com. Alea made 


Oxon. and ſeveral other Lands, with Power to make.g7 Tenant 


8 Leaſes Remainder to his firſt, and other Sons, Remainder 2 
= T0 the Lord Viſcount Weymouth. Mr. Thomas Thynn de-. for a Mar- 

miſed this Rectory for 99 Years, if three Lives lived ſo 1% A 

long in Truſt for Mr. Thomas Thynn of Egham, and au unlawful 
die 


Anno 1681; and ſoon after his Death, the Lord ton > "pan 
Weymouth made another Leaſe of the ſame Rectory in Death to be 
Truſt for the ſame Mr. Thynn of Egham, who wanting © 24, and 


to be no 


Money, borrowed 2000 l. of the Plaintiff's Inteſtate, Truft for his 
and theſe two Leaſes were mortgaged to him for ſecur- ic ws urged 
ing of it, and then he died Inteſtate ; . and the Plaintiff * 2929, the 
took out Adminiſtration to him, and Mr. Thynn of Eg- non being =: | 
bam died much indebted, and his Wife, (who was a 
Defendant) , was his | Adminiſtratrix, the Lives men- 
= foned in the firſt Leaſe died, and thereby that Leaſe 
expired. 8 
nn Avoidance of the Plaintiff's Title under the Leaſe 
made by my Lord Weymouth, the Defendants, the Bretts, 
let up a Title under a Leaſe, purporting to be made by 
Uu „ 


166 wes De Term. 9. Trin 1701. 


8 


Mr. Thomas Thynn of Long-Leet in 1681, a little befor 
his Death, to their Uncle Major Brett, for the Conſiden. WR 
tion of 3600 L and that ther Uncle had before his Ml 
Death made a voluntary Aſh ment of it to them. 


ii 


= * 
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For! 36 yet no. Money was efer real) 
; and that, if the Leaſe were really made, it a 
upon a Marriage Brokage for Major Brett's procuring , 
Marriage between Mr. T hynn and Lady Ogle, and the 
Proof {cemed to be pretty ſtrong for that Purpoſe. 
The Defendants ob bjected Things, rt, That the 
Plaintiff had not made any fufficienit Proof, that the 
Leaſe was made on any rack Conſideration, as they pre. 
tended ; and it could not be expected, that after ſuch a 
length of Time as 20 Years, Proof ſhould be made of 
the Payment of the Conſideration Money, Eſpecially by 
the Defendants, who were Aſſignees and Strangers; 4 
chat if the Conſideration were not paid, then the f 
muſt at möſt be in Equity, but a Truſt for Mr. Thynn, in 
. Conſequently for his Executors, and they | were n 
Parties to the —_ 
2dly, "Thar" the Plaintiff is not carded to controten 
this Leiſt, for he does not claim under or in Privity to 
Mir. Thy that made the Leaſe, and was but Tenn: fr 
Life, and | (whoſe Executor muſt be intitled to pi on 
fit of this Leaſe, if it be a Truſt) but under the 11 
Weymouth, Who is a Remainder- Man. IN 
ewas anſwered, That the Plaintiff's Proofs were af 
ficient, and that a ſigned Conſideration was worſe than 
no Conlideration ; for in the latter Caſe it may be in. 
tended a voluntary Gift and the fancy of its being a 
Truſt is idle, 'tis a Leaſe ill obtained, and the Decrec 
muſt have been, not that it ſhould be a I ruſt for Mr. 
Thynn, but that it ſhould be ſet aſide, and then my Lord 
Weymouth would have had the Benefit of it, and ſo muſt 
his Grantee. 
Lord Keeper. If it be a Leaſe for a Marriage Brokage, 


it muſt be ſet aſide, being ex turpi cauſa, and no Dif. 
2 ference 


Common, and Elizabeth ſhall have the 


at. Alto 


bee 
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ference between a Bond, or Leaſe, and an Inheritance; 
but I think the Proof is not full enough to found a De- 
cree upon, therefore let it be tryd at Lau; Whether 
the procuring the Marriage were the Conſideration” e 
, . Of 

Afterwards it was twice try'd at Law, and two Ver- 
dicts for the Defendant, : and thereupon the Bill was 
diſmiſs d; but upon Appeal to the Lords, they reviſed 
the Decree, and ſet aſide the Leaſe without regard to 
the ere vine bf e ee # „ 


| P Ur „ ; 5 „5 „7 '* Caſe ; 
David Phillips verſus Eliz, Phillips. © 


FTER bearing of this Cauſe, my Lord Keeper or- . . 


<_—_— 
* ; 


dered a Caſe to be Rated, and ſent to the Juſtices Land 0 
of the Common Pleas for their Opinion, which was done dei Heins ia 
accordingly, and the Caſe with their Certificate Was as Truf, thar 
follows : * e fal becqual- 
That William Phillips by his laſt Will and Teſtament N en Zia 
in Writing did diſpoſe of his Eſtate in theſe Words, 6 myWite, 
viz, I give, deviſe, and bequeath all my Houſes, Lands, my Daughter 


Heir of 


: 39 . and 
Tenements, and Hereditaments, with their Appurte- the Teſtator 
nances lying in the | ſeveral Counties of | Denbigh and inns Eik 


Flint, or elſewhere in the Kingdom of England, to my Ahoy ; 


well-beloved Friends Samuel Powel and Roger - Tennings, and after her 
and their Heirs in Truſt ; and to the Intent; that the 5 
Profits thereof ſhall be equally divided between Elizaberh Ian the ny 


my Wife, and my Daughter Martha Phillips, for and fid Truſtees 


during the natural Life of the ſaid Elizabeth, and after Heirs, > 
E rt 


her Death, I give and deviſe the ſaid Houſes, Lands, Wc. 5 Marte 
to my ſaid Truſtees and their Heirs, to the Uſe of the and the Heirs 
ſaid Martha, and the Heirs of her Body for ever, with with ſeveral 
ſeveral Remainders over, and dies, and Elizabeth his Wife Ser- aud 

is {till Living, e dies. Martha 


dies without 
The Iſſue, and 
. | „ e 83 . TOE -- Elizazeth is 

{till living, By the Opinion of all the ey of C. B. Elizabeth and Maria were but Tenants in 

oiety of the Profits during her Life, and the other Moiety 
by the Statute of Frauds and Perjuries belongs to the Executors or Adminiſtrators of Martha as 
before that Statute it would have belonged to the Heir of Martha, of the Teſtator, as Profits 
undiſpoſed of and reſulting to him 


168 De Term. S. Trin. 1701. 
The ſole Queſtion was, Whether Elixabeth on the 
Death of Martha without Iſſue, ought by Survivorſhip, | 
Implication of Law, or otherwiſe, - to have the whol 
Profits during Life, or only one Moiety thereof, and 

the Plaintiff the other during Elizabeth's Life, as Heir 

at Law to the ſaid William and Martha, as Profits undi. 
poſed of, and reſulting to him; and by Certificate of al 
the Judges of C. B. on bearing Council, Elizabeth and 

Martha being Tenants in Common, during the Life of 

Elizabeth ; at Martha's Death her Moiety belongs to her 

Executor or Adminiſtrator, by the Statute of Frauds and 
Perjuries ſubſcribed by all the four Judges. 


Note, There had been a Decree for the now Defen 


dant then Plaintiff to have the whole during Life, taking I 
that to be the plain Intent of the Teſtator; and that 
Decree was ſigned and inrolled, the then Defendant, 
now Plaintiff, Tie not in that Caſe inſiſt upon any Title 
as Heir and therefore brought this Bill upon that Title, 
and conceiving himſelf to be intitled to a Moiety during 
the Life of Elizabeth, as an undiſpoſed Intereſt, ſhe ha- 
ving but a Moiety given her. 


Caſe 139. Jalcott verſus Markant. 
Mn tn HE Plaintiff's late Father left the Plaintiff, his 
Will in Son and Heir, a young Infant, and by his Will 


urchaſe made the Deda late Huſband and others his Exe- 


Has = the cutors, and Guardians and Truſtees for the Plaintiff, 


Purchaſsb be- and 1mpowered them, if they thought fit, to lay out the 
own Name, Perſonal Eſtate in Land, and cauſe it to be ſettled on the 


Inſolvent, as Plaintiff and his Heirs. 
ro the other 


Aſſets the Heir could not follow the Land to make it a Truſt for him, tho? the Executor had told the 
Mother of the Purchaſe he was about to make, and had her Conſent ; and ſo the Executor's Heits 
went away with the Land for want of Expreſs Proof of the Application of the Truſt Money. 


Markant, (who was the ſole, or at leaſt the prineipil 
acting Truſtce) being about to ſell part of the Perſonal 
Eſtate of the Teſtator, told the Plainti®P s Mother of it, 
and that he ſhould have Money in his Hands, and ws 

3 about 


C1 9 


* 
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In Curia Cancellaris. 


pro buying an Eſtate, called Greſſing-Hall, for the Plain- 


tiff the Infant, and aſked her Conſent, which ſhe gave, 
and ſo it was proved in the Cauſe; and afterwa rds he 


bought that Eſtate, but took a Conveyance in his own 
Name, and no Truſt in Writing ever declared for the 


plaintiff; but twas proved in the Cauſe, that he had ſe- 
veral Times declared, that it muſt be ſold to make the 
Plaintiff Satisfaction, and afterwards he died Inteſtate and 
JJ | 

The Queſtion was, Whether his Heir ſhould have the 
Land, or whether it ſhould be in Truſt for the Plaintiff} 
or be ſold to make him Satisfaction. 

The Maſter of the Rolls was very inclinable to help 
the Plaintiff as far as might be, and ſaid, he thought the 
Caſe of Kirk verſus Webb did not govern this Caſe ; 
for there the Party did not know himſelf to be a Truſtee, 
and had diſpoſed of the Lands; he cited the Caſe of 
Meers verſus St. John, and 4 Inſt. Title Court of Chancery, 
and ſaid, here is a good Foundation for a Truſt, for here 
is a Commencement of a Truſt by the Will in Writing, 
and Markant' had declared, that Greſſing-Hall muſt go to 
ſatisfy the Infant, and why then ſhould not the Lands 
in the Hands of his Heir ſtand charged to make good 
what the Perſonal Eſtate falls ſhort, and perhaps this may 
be a reſulting Truſt, and decreed an Account of the Per- 
{onal Eſtate. 1 

But afterwards diſmiſs d the Bill, as to the Greſſing-Hall 
Eſtate, and ſaid, it was too hard for him, becauſe there 
was no expreſs Proof of the Application of the Truſt 
Money. 5 


Vachell verſus Jeffreys. Caſe 146, 


| terwards he grew into a diſlike of her, and parted 
with her, and ſhe had two Children more, which he 


XX never 


* 
R. Bretton had two Children by his Wife, and af. 4. dev iſts to 
. and C. his 
Vife's Chil- 
dren (as he 
called them, 
not owning 
them to be 
) 105, 


a-piece, and no more, and gave the Children that he owned conſiderable Legacies B. and C. ſhall co: 
in for a Share of the undiſpoſed Surplus, for the Words of Excluſion maſt be taken ſtrictly. — 
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never 8000 own to be his 1 he married his eldeſt Daughter 
and gave her a conſiderable Portion, and afterwards: made 
his Will, and gave to the two Children which he oel 
conſiderable Legacies, and then deviſes in this Manne 
Tem, Iwill, bs my Executors ſhall pay to 4. and 3 
-the Children of my Wife 10 5. a- piece, and: no mor. 
Then he deviſed Legacies to his 'Executors; but: did not 
mention them to be for their Care and Pains, or or uy 
Thing to that Purpoſe. 

The iſt Queſtion was, Whether the e {tou 
have the Surplus of the Eſtate, and it was decreed, thi 
they ſhould not, but that it mult be diſtributed accond 
ing to the former Reſolutions. 

2dly, Whether theſe two Children, which the Teſta 
did not own, ſhould come in for a Share; and it was decreed, 
that they ſhould, for the Words of Excluſion are not 
plainly expreſsd; and ſhall he taken ſtrictly in this Caſe, 


melt n. zaly, Whether the married Daughter's Portion ſhoull 


ſon dies In- 


mis gs be brought into Hotch-porch 3 and it was decreed; that it 
his Perſonal ſhould not, but ſhe to have her Share with 'the reſt and 
23 ag. the difference as to bringing into Hotch-potch, was faid to 
vanced oy _ be between Perſons dying wholly — and dying 


him in Mar- 
riage need Inteſtate quoad a Surplus. 


nor bring the 


Iortion into Hotch-potch to intitle her to a Diſtribution Share. 
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_ Loyd veiſus Card. 
299 H 2013. 2 DO ener | A Solicitor's 
Fux Defendant in this Caſe being adviſed, he had Bill bein 


, | : - * - . taxed and re- 
paid one Nailor, who was his Solicitor in this ported over 
Cauſe, more Money than could be due to him, obtain- Pente 


ed an Order to have his Bills refexred and taxed, which Merion and 


Caſe I4 1. 


8 : Affidavit of 
was done; and upon the Taxation he was reported to his being a- 
be overpaid 600. | beyoad flea, 


had a Ne exeat regnum, tho* no Bill in Court whereon to ground this Writ. 
Thereupon he moved the Court for a ne exeat Regnum 
againſt Naylor, on Affidavit that he was going beyond 
Sea with my Lord Cornbury, the Governor of Jamaica; 
and the Writ was granted by the Maſter of the Rolls in 
the Ablence of my Lord Keeper, tho there was no Bill 
in Court whereon to ground this Writ. | 


. a „ eee 4 
Kinder verſus Miller. * 
S. C 


F & died inteſtate, leaving a Wife and two Daughters, 4; dies in- 
5 Infants, and they became intitled to his Perſonal E- "uy a Wife 
. — . | 5 l and two 
ſtate in Thirds, which amounted to oo. The Widow Daughters; 
ak after his 
3 : ah | takcs Death 300“. 
ound in the Houſe; the Widow lays out this Money in Lands, and ſettles it to the Uſe of her- 
er Life, Remainder to her own right Heirs ; after the Death of the Mother and two Daughters 
laintiff as Adminiſtrator to the Daughters, brings a Bill againſt the Heir at Law, to have two hirds 


of the 5007. out of the Land as Perſonal Eſtate, which was | in 
the Ralls, but reverſed by my Lord Keeper. „ Which was decreed aoeordingly by the Maſter of 
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his Houſe at his Death, as 


have this Land made Perſonal Eſtate, and to have tw 


takes out Adminiſtration, and within two Months aft, 


laid out 500 1. (Part of the 


Uu leſt by the Inteſtate n 
s proved in the Cauſe) in 
the Purchaſe of Lands, and the Conveyance was to her. 
ſelf and her Heirs; atid\thege, was ho. Declaration of ay 
Truſt in the Deed, nor wis Ihe ſo much as mentione 
therein to be Adminiſtratrix to her Huſband. 
Afterwards ſhe conveyed. theſe Lands to Truſtees an 

their Heirs to the Uſe of herſelf for Life, and after 3 
to one Moiety to the Uſe of one Daughter, and the 
Heirs of her Body; and as to the other Moiety to the 
other Daughter, and the Heirs of her Body, with croſ 
Remainders, with Remainder of the whole to her ow 


right Heirs. . e 
The Daughters afterwards both married, and died, ani 
the Mother died; the Husband of the ſurviving Daugh- 
ter took out 'Adminiſtration to his Wife and her Siſter, 
and brought this Bill againſt the Heir of the Mother t 


Thirds of it, as being purchaſed with the Money which 
belonged to the Daughters to whom he was Admini- 
{trator. (9 DIS 
The Defendants inſiſted on the Statute of Frauds and 
Perjuries, and that theſe Lands could not be ſubject t 
any Demands of the Plaintiff, there being no Declarz 
tion of Truſt in Writing; and the Caſe of Kirk verl 
Webb, was cited and rehed on. | : 
The Maſter of the Rolls ſaid that Caſe did not govem 
this, but ſtood on its own Bottom, and that here ws 
an Intereſt veſted in the Daughters by the Statute 
Diſtributions, and ſaid, it would be very miſchievous to 
Infants, if their Money might be inveſted in Land, and 
that Land not liable to make them Satisfaction; and 
therefore he decreed that the Land ſhould ſtand charged 
with two Thirds of the Purchaſe-Money for the Plaintifh, 
and if it were not paid, the Land to be fold ; but thi 
Decree was after reverſed by my Lord Keeper Wright, 2 


contrary to the Caſe of Kirk verſus Webb. 
3 Neal 
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Neal verſus Hanbury. . 


Ohn Neal by his | Will deviſes 51. per Ann. to his Ne- A. deviſes 5 
phevs Thomas Neal without adding to his Execurors 31 fe. 
or Admuniſtrators) to be paid half Yearly during the fg to h- 


Life of his Wite, on Condition he behave himſelf civilly Executors or 


to her, for he was a very lewd diſſolute Man, and made tr;) to be 

his Wife Executrix, and died; and ſhe intermarried with ling his the 
| | "WOE Har oth W v5. Teitator's 

the Defendant Hanbury. Mi Like 


whom he made Executrix, on Condition that he demeaned himſelf civilly to her. By his Death 
the 51. per Ann. is determined. 3 . 


Thomas Neal the Deviſee died, and his Wife the Plain- 
tiff was his Adminiſtratrix, and brought this Bill in forma 
pauperis, to have the Payment of the 5 J. per Ann. du- 
ring the Life of the Executrix of Jobönmn. 

But the Maſter of the Rolls ſaid this is a Perſonal Be. 
queſt to Thomas; and *tis upon Condition he demean 
himſelf civilly to the Executrix, which cannot be after 
he is dead, therefore I cannot make a new Will; the 


Bill muſt be diſmiſs'd. 


Aplyn verſus Brewer. Caſe 144. 


Man made ſeveral Executors, who all joined in Sale 3 
of the Teſtator's Goods, but one only received the HM 
Money, and he afterwards became inſolvent. charged, rho? 


Per Lord Keeper, all who acted by joining in the Sale ce He 
ſhall be charged; yet lately before, in the Caſe of Heaton 1 
and Marriot, where a Perſon had made a Conveyance to 
leveral Truſtees for Payment of Debts, and they all 
joined in the Sale, and one only received the Money, 
and became inſolvent ; the others were not charged. 
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A. Treats for a Purchaſe with B. and the Lands to by 
e. purchaſed were incumbred with Mortgages and 
udgments; the Purchaſe-Money being agreed, was n. 
turned to London, and placed in an indifferent Haud t 
be paid in Diſcharge of thoſe Incumbfances, When the 
Quantum of them ſhould be adjudged, and Afligriment 
made; but before that was done, the Puretmſor Jie, 
and did not leave ſufficient Aſſets to pay his Debts upon 
M7 5 r b e 
The Queſtion was, Whether the Money depoſited u 
aforeſaid, ſhould be Aﬀets of the Purchaſor, and be . 
plied to pay his Debts, or muſt. be applied to pay af 
the Real Incumbrances on the purchaſed Eſtate; for i 
it were to be applied to pay off theſe Incumbrancez, 
then the Creditors of the Purchaſor muſt loſe thei 
Debts ; bat if otherwiſe, then the Mortgagees, c. woul 
be paid out of the Land, by Virtue of their Securities, 
and the Creditors wou'd have their Satisfaction out of 
the Money, and ſo all might be paid. | 
My Lord Keeper was of Opinion, that the Money ws 
bound by the Agreement, and muſt be applied to pay of 
the Incumbrances. | 


Caſe 146. | © Jones verſus Baſſet. | 


2 \ Perſon who was Adminiſtrator durante minbri Mut 
t's coming 


of Age, Ad- of two Infants, and intitled to a Share of th 
Zurante mz Inteſtate's Eſtate in his own Right, brought a Bill for 


durante mi- | is OW wk $ 
is, ang Diſcovery and Account, and proceeded fo far as to Exam 
Suir by fuch nation of Witneſſes, and then got his own Share, and 
zor is there- let the Suit drop. | 
by determin- 

ed, ſo that 3 


the Infant RY 
cannot go on therewith, but muſt begin anew, unleſs a Decree to account were had, in el 


Caſe the Infant on a Bill brought for that Purpoſe, may be allowed to go on therewith. 


After 
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After the Infants coming of Age *twas moved to have 
the Benefit of theſe Proceedings, and to carry on the 
Cane” „ F 7 
My Lord Keeper thought it reaſonable if it could be 
done, that they might not be turned round to begin all 
anew, but thought the Suit quite dead, and at an End 
by the Infants. coming of Age, whereby the Adminiſtra- 
tion durante minori Atate determined, and aſked the Barr 
if any ſuch Thing had ever been done; it was anſwer- 
ed that the like had been done once by my Lord Chan- 
cellor Somers, in the Caſe of Davis verſus Davis, where 
an Adminiſtrator durante minori Ætate proceeded to a De- 
cree and Account before the Maſter 3 and then the Infant 
coming of Age, and praying, it was allowed to go on, 
though much oppoſed; but here twould not be granted, 
for Davis's Caſe had proceeded to a Decree; and tho 
the Plaintiff there was Adminiſtrator durante minori Atate, 
yet it was cum Teſtamento annexo, which by him made 
ſome Difference; and the Infant there had brought a Bill 
to have the Benefit of the ſaid Proceedings, and offered 
to be bound by them. 33 | 


% 


_ 3 3 „ Caſs 149, 
Jasgard verſus Faggard, & al, & econt. S, 
y ESO | 1 | $0 Marriage co- 


M R. Jaggard on his Marriage with Mr. Sutton's {ent Lands, 
| . 5 . , = P in Conſidera- 
Daughter, in Conſideration of that Marriage, i Cef ae, 


and 20001, Portion, covenants to ſettle certain Houles Portion, on 
Inte OT 


particularly named in the Deed, and all other his Free- Life; Re- 
hold Eſtate, to the Uſe of himſelf for Life for her Join- air gta 


| their firſt and 
ture, then to the firſt and other Sons of that Marriage gre: Sons in 
in Tail Male; and for Want of ſuch Iſſue to the Daugh- mainder 0 
| 2 | 9 3 . the Daugh- 
ters in Tail Male, with Remainder to himſelf in Fee; ters in Tai 
Oh: | | | A Remainder to 
5 5 | 1 2 . - and himſelf in 
8 with a Power of Revocation reſerved to the Wife's Father then beyond Sea. The Marriage is 
ac, and a Daughter born, and the Husband being taken ſick, deviſes 15001. to his Daughter; 
and if his Wife (being enſeint) ſhould have a Poſthumous Daughter, ſhe to have 5001. of the 15007. 
and if either died before 21, or Marriage, the Survivor to have the whole; and gave all his Lands 
E. ns Wife and her Heirs, and the Surplus of his Perſonal Eſtate, after Debts paid, to his Wife, her 
e and makes his Wife Executrix: Then another Daughter is born, and the Husband dies 
noun gay Alteration of his Will, or any Settlement made. Decreed that a Settlement be made, 
th a Power of Revocation to the Father; and that Legacies be likewiſe paid the Children, the 
Youngelt Daughter being a Poſtumous Child, within the Intent of the Will. 


—De Term: 8 "Mah, 1781. 22 


and 1 in | the Deel was a Proviſo that Mr. he the Wise 
Father ſhould (have Power by Deed, c. to revoke” all 
the Uſes; he was a Merchant, and at that Tie be. 
yond Sea, "where he lived a long Time. 

The Marriage took Effect, and he had Iſſue a Datigh 
ter; and his Wife being again enſeint with a Child, he 
was taken ſick, and made his Will, and thereby deviſed 
1500 L to his Daughter; and if his Wife ſhould have 3 
Poſthumous Daughter, ſhe to have 5001. of the 1 Fool. 
and if either died before 2 1 or Marriage, the Survivor 
to have the whole; and gave all his Freehold Eſtate to 
his Wife, and her Heirs, and the Surplus of his Perfonal 
Eſtate, after Debts paid, to her, her Executors and Ad. 
miniſtrators; and if the Perſonal Eſtate was not ſuffi. 
cient to pay his Debts, the Real Eſtate to be charged 
with them, and makes his Wife Executrix, and hath 
another Daughter born; and then dies without any Al. 
teration of his Will, and without an. any * 
ment purſuant to the Articles. | 

The Widow inſiſted, that no Settlement ought to be 
made; for that, if it had been made, her Father might 
revoke it, and ſo her Huſband would then have it free, 
and have Power to deviſe it, and therefore ſhe was well 
intitled to it by the Will; and that theſe Legacies ſhould 
be intended to be deviſed in Satisfaction of the Settlement; 
ard that it muſt be ſo intended, for that they had no 
other Real Eſtate but that which was covenanted to be 
ſettled, and that they muſt either accept them ſo, or not 
have then. 

She likewiſe inſiſted, that the youngeſt Daughter be- 
ing born in the Lifetime of her Father, was not 2 
Poſthumous Child, and therefore not entitled to the. 
500 l. and the Childrens Bill was to have the Settlement 
made, and to have their Legacies. 

They inſiſted, that as the Will did not mention ha 
Legacies to be in Lieu of the Settlement, there was no 
Neceſſity to think he ſo intended, fas: he was to have 


the Reverſion 1 in Fee of the ſettled Lands, and that was 
3 ſufficient 


«„ — 
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In Curia 
ſuffcient to ſatisfy the Words of the Will, and was 
valuable too, for if the Infants die before 21, ſhe will 
have it; or if they ſhould live to that Age, yet during 
the Mother's Life, they could not ſuffer a Recovery to barr 
it; beſides, they had no Proviſion during the Life of 
the Mother; and therefore twas reaſonably to be intended 
he meant theſe Legacies for that Purpofe, for their better 
Advancement in Marriage; for by the Settlement they 
were only to have aRemainder in Tail, and the Husband 
would have nothing, if his Wife died before ſhe could ſuf- 
fer a Recovery, which could not be during her Infancy, 
nor during the Life of her Mother. 


This Cauſe was heard before my Lord Chancellor 
Somers, and as to the firſt Point, he declared, the youngeſt 
Daughter, tho born in the Life of her Father, to be a 
Poſthumous Child within the Meaning of the Will, and 
well intitled to the 0 J. a 1 mn 

But as to the other Point of the Settlement, he re- 
ſpited bis Judgment, and directed a Letter to be wrote 
to Mr, Hutton, to know whether he would revoke the 
dettlement. - eee | . 

The Cauſe coming on this Day before the Lord Keeper 
Milt, upon the Point of the Settlement, he ſaid, he 
would not Decree the Legacies to be in Satisfaction of 
the Settlement and therefore decreed an Account of 
the Perſonal Eſtate, and the Infants Legacies to be put 
out by the. Maſter, ſubject to the Contingencies in the 
Will, and that the Settlement ſhould be made Purſuant 
to the Articles, and there was to be a Proviſion in it for 
Mr. Hutton to revoke, Tc. 5 „ 
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Cu e. Halford verſus Byron. 


| ſecured on this Judgment, This ſhall not 


— 


— 75 — —_— 5 
| N N enn 


« * 
k A * : , N 2 0 
9 „ 
n > * * I 
* 4 - 1 
; 4 bs 
-» » 5 


re 4 


U 


— — 2 
1 


ee A. Was bound to B. in 1000 for Payment of 48a 
of 1001. J. afteryrards 4. being robbed of 495 Guineas, B. 
ayment . . | | * wa ICS. 
2 thought his Money in Danger, and preſſed 4. for , 
iis Surery Who got C. his Brother - in- Law to be bound with him to 
be Neveo, B. in 2 200 f. Bond, to pay 100 l. and Interelt, as x 
for Payment farther Security for ſo much of the 480 J. Then A. bring 
a further Se- an Action againſt the Hundred, and recovers 540 L. and 
men of the aſſigus the Judgment to B. and D. (his own Attorney) 


much of the | 
Aena towards Satisfaction of the Debt; and the Sheriff pail 
Judgment to ſeveral Sums to B. and 80 J. Part of the Judge 


B. of 500. 


towards far- paid to A. by B's Conſent; | and if this ſhould be reckon'd 


ther Satisfac- 


er te As paid to B. at leaſt ſo as to exonerate C. pro tanto, was 


Debt, and B. the Queſtion. | 5 


receives ſe- hd if ; ; i465; 
veral Sums on this Jugment; and A. by the Conſent of B. receives 30 J. alſo part of the Money 


8 o in Exoneration of any Part of the Money ſecured by the | 


200 J. Bond, as it would do, if B. had 1 received it, and heat it to 4. o& GH. 1: 


My Lord Keeper held, that it ſhould not, becauſe, 
that this Aſſignment of the Judgment, was but as a farther 
Security for the Money due on the 1000 J. Bond; and 
as the Obligee had got it, ſo he might releaſe or dif 
charge it, as he thought fit, and the Surety is not hurt 
by it; otherwiſe it would be, if the Money had been 
once actually paid to B. and after, lent again to 4 fo 
decreed an Account to be taken of what due on the 
1000 . Bond, and what due on the 200 J. Bond for 
Principal, Intereſt, and Coſts, or ſo much leſs as remained 


due on the 1000 J. Bond, and the 200 J. Bond to be 
delivered up. 


4 


In Curia Cantellarie. 
Biſhop verſus Godfrey & al, Executors of =* 
t 


X . 


N Executor pays Bond Debts before Money, on a A Dis | 
Decree againſt his Teſtator. Per Car. clearly he ſudgnen at 
not be allowed thoſe Payments in his Account, 
becauſe the Decree here is equal to a Judgment at 


Law, 


HFaopton verſus Dryden. — 
Obert Cler on and one Founds, were Partners in the £xecutor of 
Trade of a Mercer; Clerkſon is indebted by Bond to ma rn 
Edward Hopton in 2000 l. to which the Plaintiff was in- towards Sa 
titled as his Repreſentative, and in 1300 l. to Dryden the the Debt 
Defendant's Teſtator, for which he and Founds were bound. —＋ Log 
Clerkſon made his Will, and thereof Dryden and another Nauf be is 


Executors, and deviſes his Lands to them, and their the firt 
Teſtator ; but 


Heirs, Share and Share alike, to be ſold for Payment of ir one be 

his Debts, and died; they employ'd the greateſt Part of Bond t 77 
his Perſonal Eſtate in paying off a Mortgage of 2000 J. 2d makes 
charged on the Real Eſtate deviſed for Payment of Debts; Executor, 


but kept it on Foot, and took an Aſſignment thereof to en i. 


themſelves ; and Clerkſox had alſo. a Bond taken in — C.Exe- 
Dryden's Name for Money due to Clerkfon. dies, in this 


not retain, becauſe he is not Executor of the firſt Teſtator : but B. is his Executor, by Su- 
vivorſhip ; and the only Reaſon of allowing Retainer, is becauſe the Executor cannot ſue himſelf. 


The Plaintiff brought his Bill againſt the Executors of 
Clerkſon for a diſcovery of Aſſets, and to have a Satiſ- 
faction of his Debt. Dryden in his Anſwer inſiſts to re- 
tain out of the Real Eſtate when ſold, and alſo out of 
the Perſonal Eſtate to pay his own Debt; the Cauſe pro- 
ceeded to hearing, and a Decxee for an Account; but 
before any farther Proceedings, Dryden dies, having made 
his Will, and the Defendant Dryden his Wife, W 

who 


1 


| 8 Ter erni. — Ih. 170T, Wow: - 


* (who was « before Executrix of Founds) and, the Cauſe was 
revived againſt her. 


For the Defendant it-was inſifled, that the Mortgage 


being paid off with the Aſlets, which Dryden her Teſtator 
might have retained towards his own SatiafaBion, and 
the Mortgage being kept on Foot, they in whom it 'N 


ought {urely in a Court of Equity to be looked on as 
Truſtees for the Defendant for any juſt Demand he had 
on the Eſtate, or paid off with Aſſets, which he might 
have retained; and ſo it will be for the Real Eſtate too, 
if Dryden and the other Executor were Tenants in Com- 
mon, as it was urged they were; and that a Court of 
Equity could not take them from them till they were 
paid, the Reaſon of Retainer by an Executor, is, becauſe 


be cannot ſue himſelf, and the Reaſon, as to the Heir is 
the ſame, and the L Law mult be ſo to, tho there 1 is N0 


Inſtance of it. 


For the Plaintiff, it was inſiſted, that the Deferidior 
as Executrix to the firſt Teſtator Clerkſon, cannot pretend 
a Right of Retainer, for ſhe is not his Executrix, for 
her Teſtator was not the ſurviving Executor of Clerkſon, 
but the other Executor, who is {till Living; and the 
Words of the Deviſe of the Real Eſtate do not make a 
Tenancy in Common, and then ſhe has no Capacity ot 
retaining; it was agreed, Dryden might have retained, 
but was not forced to it, nolens volens, as was ſaid on 
the other Side, tho prima facie, it might be looked on 
as a Retainer. The T wot. deviſed the Mortgage to be 
paid off out of his Perſonal Eſtate, and then to be fold to 
pay 2000 J. to his Grandſon, which they have done, 
and therefore, pro tanto, have renounced their Right of 
Retainer ; and this Debt for which the Defendant would 
Retain, was the Debt of Founds, as well as of Clerkſon, | 
they being Partners and Co-obligors, and ſhe is Executrix 
of Founds alſo, and hath Aﬀets of his to Pay, and there 
fore could retain only for a Moiety of it. 

Lord Keeper. An Executor of an Executor may Re- 
tain, but not in this Caſe; the Land being deviſed p 

3 wy 


In Curia Cancellariõaõñx. 
be Etceurors, Share and Share alike, makes, 7 chin, = 
Tenancy in Common; but here the Executor of the Exe- 
cutor, is not the Executor to the firſt Teſtator, and there- 
fore cannot Retain, and the Perſonal Aſſets are gone; 


and the Queſtion is now, as to the Real Eſtate, and in 
1 7 


; 


Equity all Debts are equal; and cherefore, if you 
come here, you *cannort prefer yourſelf, and a Court of 
Equity will never aſſiſt a Retainer; and theſe being only 
Equitable Aſſets, you ought not to retain to pay all, but . 
only a proportionable Part; and as to the Bond, you 
are a Truſtee, and therefore that muſt follow the ſame 
Rule. 9 
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ermino 08. Hill 


In Ebi Cientiküi, 


m_ Ward verſus Lant. 
on wee R. Andrew Lant had four Daughters, and in 
1 1673 made his Will, and deviſed to one 1000 


one of his and by the ſame Will N to them 1 5 oO J. a- piece 


x for their Portions, which laſt Sums of 1 500 J. were to 


Condition, be raiſed out of a Real Eſtate, deviſed bs his Will for 


and payable 
immediately, that Purpoſe ;z afterwards he marries one of his Daughter 


but always 


kept it b to Mr. Francis Lane, and gives her 4000 J. Portion, and 
tim; and afterwards executes a Bond of 5000 /. to another Daugh- 


as proved 


to be made to ter, but kept it by him, = it was found amongſt bs 
skreenhimſelf 
from Taxes, Papers after his Death, and there was ſome Proof in the 


and © & A tha Bond was entered into to defend him 


teeme 
7 Daugh from paying Taxes for his Money; and there was ſome 
by Will gives Proof likewiſe, that he had told his Daughter not long 
A a. before his Death, that he intended her the Benefit of the 
_ and dies Bond, it was plain he had forgot his Will, for he died 
decreed to be not till 1694; and had often ſaid, he had no Will, and 
ſr abde. etwas not found till ſome Years after his Death, by the 
ſaid Will he bad given his Wife (whom he made fol 
Executrix) ſome Legacies, but had made no Diſpoſition 
of the Surplus of his Eſtate. And the ſeveral Queſtion 8 


that were made in the Caſe were, 
1}, 
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Daughter, or to be TORRE 77 00 20276), EP. 
dh. If it wete to be paid, then; Whether it ſhould 
be taken as a Batisfaction of the Legacies detived to her, 
or a Revocation of the Will as to them, and whether 
the unpreferted Daughter ſhould be made equal but of 
the Surplus before any Diſtribiition (if any were to be 

Hel f 00gHr GO NS. 6 
| zah. If there be not a Difference where the Wife 
has a Legacy, and is made Executtix, and the Surplus 
not diſpoſed, and were a Stranget is; and if ſhe ſhall 
not have the Surplus to her own Uſe, tho' a Stranger 
ſhould not, eſpecially in this Caſe, when the Will was 
made in 1673 ; and the Courſe of diſtributing the Sur- 
plus not introduced till long after, and therefore not to 
be carry'd on in Equity, to take it from the Widow, 
when the Law was not ſo at that Time. . 
My Lord Keeper was of Opinion; that tho' there was 
no Fraud or Cireumvention in obtaining the Bond from 
Mr. Lans; yet that it appeared to be his Intention, that 
no Uſe ſhould be made of it, for the Bond was without 
any Condition, and payable immediately, and he always 


him, and put it in Suit againft him in his Life Time, 


that he always declared, that he intended his Daughters 
equal, and equality is the higheſt Equity; and the Daugh- 
ter herſelf took the Bond to be oy to protect him 
from Taxes; and being voluntary, and only done for 
that ſpecial Purpoſe ; tis a Truſt for himſelf, as this 
| Caſe is, and therefore decreed it to be ſet afide, this 
Daughter being equal to the reſt without that Bond. 

As to Mr. Lane's 4000 l. Portion, that mult be taken 
to be a Satisfaction of the 1500 J. given her by the Will 
for her Portion, and a Revocation of the Will, pro tanto, 
but as to the 1000 J. Legacy, that being a general Le- 
dacy given by the Will, Mrs. Lane muſt have it, notwith- 
ltanding the 4000 /. given her for her Portion ; and the 
Perſonal 


he thought Equity would have relieved him againſt it; 


kept it by him; and therefore, if ſhe had got it from 
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Whether this Bond were to be paid to the 
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Doe Term. &. Hill. 1701. 
"Perſonal Este ſhall not go to caſe, the Real Ee 


the Legacies charged on it by the Will. 
|. Decreed likewiſe, that the Widow y muſt diſtribute the 
Surplus, for tho the Law was taken otherwiſe. at the 
making of the Will; yet by ſubſequent Reſolutions, the 
Law is declared otherwiſe, and here is no Circumſtances 
interven'd to alter the Judgment of the Court to what 
the Law was taken to be at that Time, as the dying of 
the Teſtator at the Time of the Will. [ 

As to the Hotch-potch, he could fee no Reaſon againf 
it ; and therefore the Portion muſt be brought in, and to 
the Daughters have the Benefit of it, but not the Wife, 
and 1500 l. coming of the 4000 l. coming out of the 
Land, this is only 2 500 J. to be brought into Horch potch, 


Caſe 152, | 0 
> Vem.429. Coof verſus Farſons. 
3 5 — HIS. was a Bill of Review to reverſe a Decree of 


33 - my Lord Nottingham in 1682 ; for Sale of Lands 


liked in the ſubjected by the Will to the Payment of Debts ; the Lands | 


Preſence of 


three ſeve- Were deviſed to Truſtees, and their Heirs, to ſet and 
ets a: Farm let, and out of the Rents (without ſaying and 


neſſes, at | 

three ſeveral Profits) to pay his Debts, and all his Debts and Legacie: 
arteſted by being firſt paid, he gave the Surplus to F. S. 

all at the ſai : 

reſpective Times, in the Preſence of the Teſtator, ſufficient within the Statute of Frauds; but 
whether the Man's owning the Writing to be his, in the Preſence of the Witneſſes be ſuff⸗ 


clent, &. 


This Will was wrote with the Teftator's own Hand, 
as was proved, and publiſhed in the Preſence of three 
ſeveral Witneſſes, at three ſeveral Times, and they all at 
reſted it in his Preſence; but he did not Sign it in the 
Preſence of the ſecond Witneſs ; but only owned the 
Signing to be his Hand, and deſired him to atteſt the 
Will, as was proved by that Witneſs. 

The Teſtator died, leaving an Infant Eeir, and tbe 
Land was decreed to be ſold, and no Day given th 
Infant to ſhow Cauſe againſt iy, The Objections to the 
Lecree were, | 


; iþ 
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In Curia Ganeellaria. 
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—1/, That this is no good Will within the Statute of 


neſſes at one Time, and that one of them did not ſee 
the Teſtator Sign, but only own that it was his Hand. 
24%, If the Will had been well executed; yet the Words 
of it were not ſufficient to ground a Decree for Sale, being 
only to Let and Set, and out of the Rents, without Say- 
ing and Profits, to pay, Nc. 3dly, That tho the Words had 
been ſufficient to bear a Decree; yet the Infant ſhould 
have had a Day given him, to ſhow Cauſe when he 
came of Age. eg is itt 1181 

My Lord Keeper held a Publication of a Will before 
three Witneſſes, tho at three ſeveral Times, good within 
the Statute, and thought the Writing the Will with the 
Teſtator's own Hand, a ſufficient Signing within the Sta- 
tute, tho not ſubſcribed nor ſealed by him, but doubted 
whether owning the Subſcription to be his, was ſufficient ; 
but the Validity of the Wall is a Queſtion at Law, and 
therefore ordered it to be tried. | 
As to the Words Let and Set, and out of the Rents 

to pay, he held them not ſufficient whereon to ground a 
Decree for Sale, but the ſubſequent Words, that after 
his Debts and Legacies paid, it ſhould be to the Truſtees, 
were ſufficient. eres 3508 4oanrrads 
There needs no Day be given the Infant, becauſe 
the Land is deviſed to the Truſtees, ſo nothing deſcended 
to the Infant, and there was no Decree againſt him to 
join, and the Truſtees might have ſold without coming 
to the Court for Direction; and yet if they do come, 
it may be a Queſtion, if the Infant Heir ought not to 
have a Day to ſhow Cauſe; but he thought it not needful 
in this Caſe, becauſe nothing deſcended to him, nor was 
there any Decree againſt him to Convey. N 


Bbb Baskerville 


Frauds and Perjuries, becauſe not. atteſted by all the Wit · 


W.. | + : i 1 . Ton. 8 Hill 1761. 


Caſe 1 W elt Core & ar: 
A Father in I Treaty of Marriage was held between the Defen. | 
tion of 26001. dant Richard Baskerville, the Plaintiff? 8 eldeſt 


lum en his W; and Jane his Wife, formerly the Wife of Rayner , 
Son's Mar- and the Defendants affirmed the had 2600 J. Fortune at 


riage as the 


wite's Por- her own Diſpoſal, and thereupon the Marriage wa; 


tion, arti- 


cles to ſettle agreed on, ad Articles entered into, whereby it wa 


60% 2: recited, that the Defendant Jane had a Fortune of 26009] 
riage; and it which was to be paid the Plaintiff (without ſayin by 


being after 


diſcovered, whom) and in Confideration thereof, the Plaintiff did 


— rk: Covenant with the Defendant Gore, Uncle of the De- 


the Father fendant Jane, that he would within fix Months after the 


was decreed 


to make a Marriage, On Payment of the 2600 J. ſettle certain Lands 


vettl 4 
for the 16002. in the Articles mentioned, and ſaid to be 600 J. per Any, 


— * 1% Value, on the Defendant Richard, for Life, then 250, 
what he was per Ann. Rent Charge to the Defendant Fane for her 


to have made 


for the 2609/. ointure, then the whole to the Iſſue of that Marriage 
and not to 


deduct our of in Tail, with the Remainder to the right Heirs of Richard, 
the 600 /. fer | 

Ann. tool. worth of Land, wiz. 501. per Ann. as was urged he ſhould ; for then by the ſane 
Reaſon, if ſhe had nothing, it might have 1 * „ that only 2600“. ſhould have been deduded 
out of the Settlement, and he be obliged to ſettl reſt for nothing. 


The Marriage took Effect, and after it was diſcovered 
that 1000 J. part of Janes Fortune was ſettled by her 


and her former Huſband, Rainer, in ſuch Manner, that 
it would come to the Iſſue of this Huſband (all her 


Children by her former Huſband being dead ;) but it 


could not be paid to the Plaintiff, nor could he have any 


Benefit of it; ſo the Articles were not performed on 


either Side. 


The Father brought this Bill againſt the Son and hs 


Wife, and their Infant Son, and the Truftee in the Ar- 
ticles, that the Articles might be performed mutually in 
a ſhort Time, or he be diſcharged therefrom, he being 


willing, on his Part, to ſettle on Payment of the 
2600 |. 


ann e as _2_=.. 


— 
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It appeared by the Anſwers, that the 1000 J. was ſ 
ſettled, that it could not be paid to the Father; but the 
Defendants offered, that the Plaintiff ſhould keep 50 7. 
per Ann. Land, out of the Settlement to ſatisfy himſelf 
that 1000 IJ. eie Tv AIRS 

But that the Plaintiff would not ſubmit, and ſaid, it 
was only paying him out of his own, and might have 
been with as good Reaſon urged, that if no Part of the 
2600 l. would have been had, the Plaintiff ſhould have 
kept 2600 J. worth of Land out of the Settlement, and 
ſo have ſettled the reſt for nothing; for in the one Caſe, 
as well as the other, it might be ſaid, that the Plaintiff 
had 2600 J. which was all he contracted to have; but 
the Plaintiff offered, if the 15001. might be quietly 
paid him, he would make a Settlement for that, in Pro- 

rtion to the Settlement he was to have made for the 
2600 J. but the Defendants did not like this, but in- 
lifted, there ſhould be only 1000 J. worth of Land kept 
out of the Settlement. Nie) Sch bas bach 

The Maſter of the Rolls ſaid, he could not Decree 
him to do more than make a proportionable Settlement; 
ſo then the Defendants ſaid, they would find ſome Way 
or other to raiſe the Money for the Plaintiff, and the 
Decree was, that if the Defendants did within ſix Months 
pay the 2600 J. the Maſter was to ſee the Settlement 
made purſuant to the Articles, or if 1600 J. then a 
proportionable Settlement, or elſe the Articles to be diſ- 
charged. 

Note, By the Articles, the Son was 'to have had the 
Rents from the next Rent Day, and the Father the In- 
W terelt of the Portion; but there having been no Perfor- 

| mance, the Maſter of the Rolls would not Decree the 
Plaintiff to account for the Rents, and take the Portion 
with Intereſt from that Time, the Father not being ob- 


liged by the Articles to make. any Settlement till the 
| Portion paid. 


Darſton 
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88 De Term: Hill 1701. 

Caſe 154 Darſton verſus Earl of Orford, & ap 
Executors of Ruſſel, who married Lady 
North, Widow and Executrix of Lord 


After a Bill HE Lord North had granted a Rent Charge to the 
ny "5 I Plaintiff, and covenanted for Payment of it, and | 
A paid it being greatly in Arrear, he died much indebted to fe. | 
a Bond Debr, veral Perſons, both by Bond and ſimple Contract. 
. Jun, hep in, Di 
The Plaintiff brought his Bill in this Court for 3 
Diſcovery of Aſſets, and to have Satisfaction of his 
Debt. After Proceſs ſerved, and Anſwer put in, Ruſſe] 
voluntarily paid a Bond to J. S. without Suit: The Cauſe 
roceeded to Hearing, and an Account was decreed, Nu. 
ſel died, and the Cauſe was revived againſt his Executors 
only; and the Queſtion was, Whether this voluntary 
Payment pending a Suit here ſhould be allowed them on 
the Account. 3 %% 
For the Plaintiff, it was inſiſted, that it ſhould not, 
for when a juſt Creditor makes 'a Demand in this Court, 
it is not according to good Conſcience. not to pay it, 
and even at Law a voluntary Payment to a Creditor in 
equal Degree is not good, after an Action brought by 
another ; and it has been adjudged to be the ſame Thing 
here, particularly in the Caſe of Foſeph verſus Mot, 
where Payment on a Recovery at Law, or Action brought 
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after a Bill was depending here, was diſallowed on the 

[ the Account, after great Debate. e | 
0 On the other Side, it was ſaid, that tho' a voluntary ; 
i Payment be not good at Law, after an Action brought ; 
[ by another; yet an Executor in that Caſe may confcl Wl 


Judgment to which he pleaſes, and pay with Safety, 
which here he cannot, nor have an Injunction to ſtay 


the Action at Law. 
| W 
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In Curia Cancellaria. 
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My Lord Keeper thought the Payment ought to be 
allowed; he ſaid it ſeemed to be admitted, that if the 
Executor had confeſſed Judgment at Law, the Payment 
would have been good; and why ſhould not a voluntary 
payment, without confeſſing Judgment, be as good in 
Equity, for there is no Difference in Reaſon; and if 
Money be to be laid out in a Purchaſe, and ſettled on 
4. in Tail, upon a Bill brought here, the Court will de- 
cree the Money to be paid to him; becauſe if the Pur- 
chaſe and Settlement had been made, he might have diſ- 
poſed of it, tho there muſt have been the Formality of 
a Recovery or Fine; yet being in his Power,, it is look d 
upon as the ſame Thing; but this is a Point of Conſe- 
quence, let the Precedents be ſearched, and I will conſi- 
der of it. 


Afterwards, 3 Fane 1902, this Cauſe came on again; 


and ſuch Precedents as could be found, were produced 
on both Sides; and my Lord Keeper. ſeemed to be of the 
{ame Opinion as formerly, and ſaid it was an intolerable 
Inconvenience, -that an Executor might be obliged : You 
cannot oblige a Man. to take leſs than his Debt ; and 
how then can you ſtop him for going on at Law to re- 
cover it ? The Caſe of Foſeph verſus Mott, is a Precedent 
againſt me, but I think that is a direct Change of the 
Law; but I will conſider of it till to Morrow. 

The next Day he {aid he had conſidered of the Pre- 
cedents, and was bound up by them, and therefore or- 
dered the Exception taken by the Defendants to the Ma- 
ſters Report to be over-ruled, and the Payment (being 
roluntary) to be diſallowed; but he ſeemed to diſap- 
| Prove of the Caſe of Foſeph verſus Mott, where the 
| Judgment at Law was fairly obtained, | 

Note ; Afterwards an Appeal was brought in the Houſe 
of Peers from this Decree, and on the 2 1ſt Day of No- 


vember, 1702, the Decree was revers'd, and the Pays 


ment allowed, 
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In Cuxrta Cancriiars 


am. *— 


n Shepherd verſus Kent. 

geen R. Richard Kent being greatly indebted to ſevenl 
— Perſons, borrowed 8000 J. of the Truſtees of 
Legacdes and the Earl of Kildare, and gave them a Note under his 
dies; a Cre- Hand, that for ſecuring the Repayment of that Money 
Judgment a- With Intereſt, he wou'd make them a Mortgage of an 
— Eſtate in Miliſbire, which he then had lately purchaſed of 
and then be Sir Edward Hungerford ; but before it was done, 


ther Credi- Kent died indebted to ſeveral Perſons by Bond and Sim- 


tors, who 


had not ob- ple Contract, having by his Will deviſed an Annuity of 
tained lr 5OO J. per Ann. to his Wife, and ſeveral other Legacies 
their Bill, and deviſed alſo his Eſtate Real and Perſonal for Pay- 


Decree for ment of his Debts and Legacies. 

Sale of the | | 
Eſtate, and to be paid their Debts in Proportion. The Judgment Creditor received ſeveral Divi- 
dends, after having proved his Debt before the Maſter, then petitioned for a Re-hearing, on Pre- 
rence that he being a Log, 7 ws Creditor, ought to have a Preference before the other Creditors, at 
leaſt out of the Perſonal Eſtate; but the other Creditors having joined in the Bill, and contribu- 
ted to the Charges of the Suit, and ſeveral Dividends being made purſuant to the Decree, the 
Court wou'd not alter it, and held, that if any Preferences were to be, the Plaintiff ought 10 
bring what he received into Horch. potch, and that he ought to take either all Law or all Equity. 


The Earl of Kildare and his Truftees, brought a Bil 


againſt the Executors and two others, who were Deviſecs, 
and likewiſe Creditors of the Teſtator, to have the Lands 


mentioned in the Note, made a Security for the * 
2 an 


In Unia Cancellaria. 


and on hearing of that Cauſe, it was decreed that Eſtate 
ſhould be ſold, and that out of the 'Purchaſe-Money the 
Earl ſhould, be paid in the firſt Place, and that then the 
reſt of the Creditors ſhould be paid in a Courſe of Ads 
The now Plaintiff, and ſeveral others of the Plaintiff, 
who were no Parties to the firft Decree, brought Actions 
at Law againſt the Executors upon their Bonds, and re- 
covered Judgment; and afterwards they and ſome others 
of the Plaintiffs, who had obtained no Judgments, 
brought this Bill againſt the Earl of Kildare and his 
Truſtees, and againit Kent's Executors and others, ſet- 
ting forth their Debts ; and that the Executors conceal- 
ed the Aſſets, and pretended to prefer other Creditors of 
an inferior Nature; and for that Purpoſe pretended 
that the Earl of Kildare had obtained a Decree to have | 
his Debt (which was ſecured only by a Note) paid him g 
before them, which if it were ſo, was obtained by Collu- f 
ſion, and wou'd not have been ſo decreed; in Cale a 
proper Defence had been made; and they being no Par- 
ties to that Suit, ought not to be bound by it, but that 
it ought to be ſet aſide. R eee, 
The Cauſe came to a Hearing, and the Court decla- 
red they ſaw no Reaſon to alter the Earl of Kildare's 
Decree, ſo as againſt him. The Bill was diſmiſs d. 
Then the Decree went on farther, and ſaid, that all 
the Eſtate of Mr. Kent ſhould be ſold, and the Money 
brought before the Maſter, and the Creditors ſhould go 
before the Maſter, and prove their Debts; and after 
Payment of the Earl of Kildare, the Surplus to be dis 
| vided amongſt the reſt of the Creditors proportionably ; 
and the Plaintiff Shepherd, and the others, who had ob- 
taned Judgments, went before the Maſter and proved 
their Debts, and as the Money was brought before the 
Maſter, received ſeveral Dividends of the Money ariſing 
by Sale of the Real Eſtate. 
There being a conſiderable Sum before the Maſter, 
which was raiſed by Sale of the Perſonal Eſtate, Shephard 


and 
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De Termmo"Paſchaz 1702, 
and the other Creditors, who had obtained Judgment 
petitioned for a" Rehearing of the Cauſe, ' for that the 
Decree ought to have given them à Preference before 
thoſe Creditors: who had not obtained Judgments, zr 
leaſt out of the Perſonal Eſtate, and ſo had the Deere 
done that was at firſt made, on hearing of the Barl o 


the other Creditors Jhould be paid in a'Coutſe of Adu. 


The other Creditors who had no Judgments, | oppoſed 
altering the Decree; and ſaid, the Plaintiff and the other 


Judgment Creditors ought to take all Law or all Equity; 


and now they had brought them in here by this Bill, 
and made them contribute to the Charges of this Suit 
and had received Dividends under the Decree, they | 
ought not to alter it on a Re-hearing to prefer themſelyes; 
and that a Judgment obtained after the firſt Decree 
ought not to avail them; beſides, if the Plaintiffs woud 
have Advantage: of their legal Preference, they ought to 
bring all they had received by Virtue of their Judgments 


into Hotch-potch. 


"Twas replied, that they having a legal Preference by 
their Judgments againſt the Executors, and their Bill be 
ing only to give them a Preference before the Earl of 
Kildare's Note, which was not allowed, they ought to 
have been diſmiſs'd generally; and their receiving their 
Shares before the Maſter of the equitable Aſſets, where 
they had no Preference, ought not to prejudice them 
as to the Perſonal Aſſets, where they have a Prefe- 


rence ; and there can be no Pretence for their bringing 


any Thing into Horch. potch. A Man indebted: by Bond 
deviſes his Real Eſtate for Payment of his Debts, a Cre 
ditor recovers Judgment againſt his Executor, but the 
Real and Perſonal Aſſets will not pay all the Debts 
ſhan't his Judgment entitle him to the Perſonal Aſſets! 
And ſhall he not come in for his Proportion alſo of the 
Equitable Aſſets, for what remains unpaid ? Or if one 
has both a Bond and a Mortgage for his Debt, and ” 
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v worth nothing, ſhan'r-he make up the Inconreniency 
of the one by the other, and forecloſe, if not paid ꝰ 
Lord Keeper. This Point is not now before me, and 
il it were, I thiok, if they would have any Benefit of 
the Equitable Aſſets, they ought to bring what they had 
received into Hotehpotch. As to the Decree, I am of O- 
pinion it is juſt, and will not alter it; when you, who 
are a Judgment Creditor, bring a Bill with others, and 
pray a Satisfaction of your Debts, and Relief, I think 
you ought not afterwards (when you have made them 
contribute to the Charge) to make Uſe of any legal Pre- 


ference. | 


| Tovey verſus Toung. un 
2 Vern. 437. 


Factor buys Cheeſe for his Principal, and then s. & 
breaks, and an Action is brought againſt the Prin- Verdicts be- 


cipal, and a Recovery at Law; the Plaintiff here endea- in Suffolk, by 

voured in the Court of Law to have got a new Trial, — 5 

but was denied it. 1 1 — 
they brought their Bill for a new Trial in an indifferent County, but the Bill diſmiſs d. 


And now this Bill was brought, and ſuggeſted for E- 
quity, that before the Cheeſe was bought, he had coun- 
termanded the Authority of the Factor, and that the 
Defendant had Notice of it (but that was denied by the 
Anſwer, and not proved). | 
Another Suggeſtion was, that there could not be an 
indifferent Trial in Suffolk, for that almoſt all the Free- 
holders there were concerned in Intereſt, and had de- 
clared they never wou'd find againſt their Countrymen. 

The Plaintiff likewiſe found out ſince the Trial, that 
the principal Witneſs, on whoſe Teſtimony the Recovery 
was had, was Partner with the Inſolvent Factor, and ci- 
ted the Caſe of Hennell verſus Kennell, 11 February, 
26 Car. 2, where an Action was brought againſt an Ad- 
miniſtrator, who pleaded plene Adminiſtravit; and the 
Trial was brought down by Proviſo; and at the Trial 
the Defendant being put to prove a Sum of 50 /. paid 
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before the Plaintiff's Original, which not being provide 
to db, a Verdict was againſt him; yet after finding the 
Note, whereby his Witneſs was enabled to Tear chat 
Matter, on a Bill brought here, a new Trial was granted: 
15 Car. 2. where: 4 Recovery in à Trial at Barr Was ſet 
aſide, on new Matter diſcovered; and affirmed on Re. 
hearing, 2 May,” Ives verſus Haus, 8 December, 3 Jud x, 
of a Cheſbire Factor, alledging, he ſold to him as à Mer. 
chant, and not as a Factor; and Tills verſus Wharton, 
firſt heard here, and after in the Houſe of Lords, white 
a new Trial was granted after a Trial at Barr. 
Lord Keeper. Bills for new Trials ought to be re- 
duccd to ſome Certainty ; the. Grounds for Relief were 
uſually Partiality in the Jurors, or new Diſcoveries ; as 
to the 1ſt, the Trial is to be by a Jury de Peineto z but 
if Cauſe, the Venue may be changed to another Place, 
Challenges may be allowed, or an Attaint granted, and 
theſe are to be at Law; and the Court where the Cuuſe 
is tried, may, if they ſee Cauſe, grant a new Tri, 
which here you bave attempted, but could not prevail, 
and I can't grant a new Trial for Partiality; New Metre 
may in ſome Caſes be Ground for Relief; but it muſt 
not be what was tried befote: Nor when it confilts in 
Swearing only, will J evet grant a new Trial, unleſs it 
appears by Deed or Writing, or that a Witneſs, on 
whole Teſtimony the Verdict was given, were convict of 
Perjury, or the Jury attainted; and it does not appear the 
Witneſs and Plaintiff at Law were Partners; and if the 
Jury had declared they wou'd find for the Plamtift, the 
Court at Common Law would have taken Order in it. 
The Caſe of Gratiam was Matter in Writing; and in 
the Cale of Humphreys verſus Payton, it does not appear 
what the new Matter was. Ives verſus Hawkes was tried 
in Nottinghamſbire, and not in Cheſhire, and went without 
Defence; yet a new Trial was denied at Law, but 
granted here, becauſe the Right had never been try d; 
but that was not for Partiality. Tilly verſus Wharton - 
3 | on 
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and now that Deeree confirmed on Appeal. 


Brrwin verſus Brewin. l 153 
R | | May 13. 
Man by his Marriage Settlembht creates a Term fot ATemi 


raifing 30081. for 4 Daughter and Daughters of Marg: 
that Marriage, to be equally divided between them, if raic 40097. 
more than one, and to be paid within 4 Year after his fer Pugh 


ters Portions, 


* ot ä 1 Months after 
the Death of the Sutvivor of the Hufband and Wife, thete being one Daughter; the Father deviſes 


the Truſt Lands 17 makè good his Wife's Jointure, and to raiſe 3000 l. for his Daughter's Portion, 
the Daughter ſhall hot have two Portions, of 3000 J. and ſhe dying at the Age of five Years, and 
the Pottion to be taiſed dut bf Land, it ſhalt not be raiſed fo her Adminiſtrarof, but the Inte- 
reſt or Maintenance the Child was intitled to ſhall. * | 


Then he by Will (having one Daughter, his only Child, 
and Heir) deviſes the Inheritance of ſeveral Lands to his 
Wife, to make up her Jomturs 3961. per Ann. and for 
nilits 3000 J. for his Daughter's Portion, without limits 
ing any Time of Payment; and deviſes the {aid Lands 
lo charged by the Settlement with the 30001. to his 
Brother. | | ; 

The Daughtef brought à Bill againſt the Deviſee of the 
Lands, to have the 3608]. or Fotecloſure, but died, 
pending the Suit about five Years of Age. 

Her Mother Adminifters and revives the Suit, and in- 
ſiſted on the Cafe of the Earl of Rivers verſus Derby, 
and that there was no Probiſton for Maintenance for the 
Daughter, till the Portion became payable, and therefote 
it was payable preſently. 

The Defendant alledged by his Council, that if the 
Caſe reſted on the Deed alone, the Plaintiff could have 
no Right, and the Will does not mend it; the 3000 /. 
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ed no Time at all; but taking it in the moſt favourable 


tion) payable only when ſhe wanted a Portion, which 


muſt have been paid, and that preſently, tho the Chill 


by that is the ſame as the 3000 l. by the Deed, for 


they do not demand two 30001. and then it myſt 


- 


As to the Time of Payment, the Will having appoint. 


Senſe for the Infant, it can be conſtrued (being a Por- 


could not be at five Years old; and this Caſe is upon 
the Reaſon of all the Caſes of debitum in preſenti ſolden. 
dum in futuro, and ſo within the Rule of Pawlet verſus 
Pawlet, 2 Vent. and the Will was only to better the 
Fund, the Settlement being defective in Value, and is 
plainly not ſubſtantive, but relative to the Deed; and if 
it were, twould be againſt them; for being a Portion, 
and out of Lands, twou'd fink. for the Benefit of the 
Heir; and the Diſtinction between a Deed and a: Wil 
has been exploded even in that Cale.  _ 

Lord Keeper. If it had been a Perſonal Legacy, it 


dies before the appointed Day, or as a Deviſe out > 
Land by the Will, tho' no Time of Payment limited; 
but here the Wall is relative to the Settlement, and both 
make but one Security; and by the Will the Portion 
ſhould have been raiſed in a reaſonable Time, when the 
Child came to want it, but not preſently, tho! ſhe 
ſhould have had reaſonable Maintenance. In the mean 
Time 'tis within the Rule of all the former Caſes, in 
Caſe of a Perſonal Legacy, payable at 21, or Marriage, 
I think the Court always appointed Maintenance out af 
the Intereſt of it, but not expreſly limited otherwiſe in 
the mean Time, and the Bill was diſmiſs'd by the Ma. 
ſter of the Rolls, and affirmed on Appeal, but the Land 


was charged with 100 Marks per Ann. Maintenance for 
the Child whilſt it lived. | 6’ 
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Kent verſus Kent. Caſe 158: 


0 N a Motion this Day made, and Debate of the After a pe 
Matter,” it oy, held by the Lord Keeper, that cou Count ans count aud 
where a Decres js for an Account, and then the Cauſe 4 b 8 mar 
abates by the Defendant's s Death, his Repreſentative A 
may revive as well as the Plaintiff, both cath, Is 


erte 
ture of P laintiffs. 1 1 8 enta- 
VE may re- 


Eee 


Caſe 159. 


Whether E- 
quity can 
give Relief on 
the Sta — 
againſt frau- 
dulent De- 
viſes being 
introductive 
| of a newLaw. 
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Bateman verſus Bateman. 

Man binds himſelf and his Heirs, and dies, leaving 

Na Real Eſtate to deſcend to his Heir, ſubject to a 

ortgage for Years ; the Heir aliens the Real Eſtate be- 

fore a Bill brought ; and if the Obligee was relievable 

here againſt the Heir, and Purchaſor, on the Statute for 

preventing fraudulent Deviſes, or if -he was to be ſent to 
Law to get Judgment firſt, was the Queſtion. 

My Lord Keeper thought, that Statute being introduc- 
tive of a new Law, the Relief on it muſt be at Law, 
and held likewiſe, that a Bond Creditor could not re- 
deem a Mortgage for Years, without firſt having Judg- 
ment at Law againſt the Heir, though it might have 
been otherwiſe, in Caſe of a Mortgage in Fee. 


Noe; Chancey al cet jour done. Relief ſur dit Stat. a 
tiel Caſe. 
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HE Pita being a Captain of Mitines, 2. The Statute 
T grees with the Plaintiff to ſell it him for 600 J. no: extend 
to be paid ſuch a Day agreed on between them, and the ofice 0. 3 ＋ * 
Defendant agrees to procure a Commiſſion to be ſigned tw 6 11 
by the King for the Plaintiff by that Day, to be Cap. H nec 8. Foot; 
tain in the ſaid Regiment; and the Plaintiff gave a Bond goons. 
for Performance of the Agreement, and a of 
Attorney to confels Judgment; which after was en- 
tred up. 

1 Dae quitted his Empibyment, and gets the 
Commiſſion — by the Time, and twas left in the 
Secretaries Office, and the Plaintiff had Notice of it; but 
he being defirous to go off from his Bargain; wou'd not 
take it out; ; and ſo the Captain 8 Place Was given to an- 
other. 8 

The Plaintiff bei ng proſecuted at Law, on the Judg- + 
ment, brought this Bill, and now inſiſted, that by the 
Statnte of Edw. 6. againſt felling Offices, the — Was 
void, at leaſt by — 7th of . and M. which enadts, 
That every Onda Officer before his Commiſſion re- 
giſtred, ſhould: take the Oath there mentioned, that he 
2 not directly or — gwen any Thing for pro- 
curing the Commiſſion, but the uſual Fees, which the 
Plaintiff could not dog and therefore as to him it was 
nudum Pactum, and an Undertaking to procure a Gom- 
miſſion for him muſt be intended, ſuch a one as he 
might have Benefit by; which here without Perjury he 
| could not; and the Ditenda t being an Officer, knew of 
this Law, tho the Plaintiff did not, and ſo was a per- 
te& durprize upon him, and he having no Benefit * it, 
ought to pay nothing fox it. 

On the OO Side it Was ſaid, and the Court was 
clearly af the ſame Opinion, that this is not within the 
Ntatute of Edw. 6. and as to the other Statute, it ex- 
tenderh ny: to Horſe, Foot, and —_— not to the 
Marines; 3 
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Marines; and if it did, yet it did not prohibit ſelling, 
but only provides, that the Officer {hall take the Oath, 
| and the Defendant has loſt the Employment, and done 
all, chat by the Agreement he was obliged to do. Stip- 
poſe the Plaintiff had been obliged to take any other Oath, 
and would not have taken it, - muſt the Defendant have 
loſt his Money and Place; and therefore the Court held, 
that he muſt pay the Money, and his Lordſhip likened it 
to a Bond, pro enfia-mento & favore, which if reduced 
to a Judgment, tis not avoidable at Law, nor ever re- 
lievable here; and the Plaintiff was decreed to pay the 
principal, Intereſt and Coſts at Law, but not here. L 
This Decree was affirmed on Appeal to the Houſe of 
Lords, and on Enquiry, of Officers, the Marines were 
not looked upon to be within the Statute of qth of Jil, 
and Mary, nor required to take the Oath. a ©! 


Caſe 1617 8 Crowther verſus Crawley. 
8 E Man takes a Goldſmith's Bill from his Debtor, when 
— — he might be paid Money; afterwards, and before 


who was his the Bill could be received (without any Default or Neg- 
Debtor, when a * | 1 , 

he might lect of him that took it) the Goldſmith fails; he that 
have been took the Bill ſhall bear the Loſs ; and the Lord Keeprr 


pu ready 


In ö | 8 
Money. The thought it ought to be ſo always on a general taking, 


Fails before Unleſs the Party who gives the Bill Warrants it for 2 


cord be 2. Certain Time, for then it is his Hazard during thut 


ceived, A. 7 
all Bear the Time. | | 
Loſs, tho* no neglect in him. a | | ; 


Caſe 192. Fals verſus England. 


72 I r Heydon made her Will, and deviſes in theſe 
rn Words, I give to B. 300 l. one 100 I. where be 


Wills him I ; : 
ro give c. his owes me by Bond, which J intended to have given li 


Daughter at re , - 
his Death, Daughter C. but my Will is, that he give the ſaid 300 | 
or ſooner, if 2 | | 10 
there be Oc- | ? þ 
caſion, for her better Preferment. B. dies before the Teſtator; but C. ſurvived, and died at the — 
being ou 


of 16 Years, this is not a lapſed Legacy, but ſhall go [to the Repreſentative of C. 
in the Nature of a Truſtee, 
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10 C. at his Death," er ſooner, if there be Occafion for her 

better Preferment, and makes the Defendant Executor. 
B. dies before the Teſtatrix, and C. ſurvived the 
Teſtatrix; but died about the Age of 16 Vears, and the 
plaintiff taxes Adminiſtration to her; and the Queſtion 
was, Whether this be not a void Legacy, B. dying be- 
e e 695220) 

'Twas ſaid for the Plaintiff, that C. was in Nature of 
ceſtui que Truſt, and therefore the Legacy not loſt by 
the Death of the Truſtee before the Teſtatrix, and ſhe 
could not mean any Benefit to B. becauſe, if a Match 
had offered he would have been compellable to pay it 
before his Death. 1%] 2497 ah 
On the other Side, twas ſaid, the Gift was to B. and 
the Truſt for C. only for particular Occaſions, which by 
her Death are at an End, ſuppoſe B. had ſurvived the 
Teſtatrix and C. could her Executor have taken it 
from him? The Caſe of Lord Kennet verſus Duke of 
Bedford, vas the ſame Caſe of a Real Eſtate, that the 
Deviſee ſhould at his Death deviſe the Lands to the 
Lord Goring and per Lord Nottingham decreed only a 
Recommendation not a Truſt. üben 
For the Plaintiff it was farther urged, that the Que- 
ſton here was only between the Adminiſtrator of C. 
and the Executor of Elizabeth; ſuppoſe the Uſe had 
been given to B. for Life, and after to C. tho B. had 
died before Elizabeth, yet C. would have had it pre- 
ſently, and the Deſire is abſolute to give C at his Death. 
A Man gives 200 J. to the Mother, willing her to de- 
Vile it over to the Daughter, twas decreed ut the Rolls 
it ſhould go to the Repreſentatives of the Daughter, and 
that Decree was affirmed by my Lord Somers. 

The Maſter of the Rolls ſaid, there is in the Will a 
Deviſe of all the Reſt and Reſidue not before deviſed, 
therefore this cannot go back to the Executrix as a lapſed 
Legacy; but is, as if 'twere given to B. for Life, then 
to C. then it would certainly have gone over, and C. 
might have had a Bill for it in his Life, if there had 
| „ been 
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dene Gen ne" he had ſurvived cee and Word — 
of Recommendation | arid Deſire in a Will, are always 
expounded a Deviſe, and here B. is but a Truſtee, which 
will not Prejudice cſtui quæ Tru: If the Truſtee die 
without Heis the Lord by Eſcheat will have the Land 
at Law, yet ſubject to the Truſt . N be 


decreed 1 it for the Plaintiff A 412-216 
Send. Rook verſus Rook. 1 
Ke e FINE. deviſes Black Are and bees Ae t0 fl e 
B. for Line, after by the ſame Will deviſes to B. his Executor, 


and i deviſes all his Lands not before particularly diſpoſed of, to be 


to E 


Lands not fold for Payment of Debts; and the only Queſtion was, 
wo be fol for Whether this would yu the Reverſion of N en 
* and White Acre. 
by this Deviſe, of all his Lands, 8c. the Reverſion of Black Acre paſſes to C. 
| *T'was argued, that it ſhall not, becauſe all the Land 
not before particularly diſpoſed of, is excluſive of the 
Lands before deviſed, the the whole Eſtate in them'is 
not deviſed, and that an Heir is not to be difinhorited 
on doubtful Words. 
On the other Side, *ewas ſaid, theſe Words were on 
meant to have ſuch Eſtates as had been before 4555 
not to exclude the Remainder of them for paſſing 
for which was cited Allen 28. Hely verſus Hely, 3 Mod. 
and the Teſtator had no other Lands left to deviſe bar 
the ſaid Reverſion. 
My Lord Keeper was clear the Referkow aſſed} and on 
Advice with all the udges of C. B. they all held 199 $00 
on a Caſe Rated to them for their t * 
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ries a Luna- 
tick, who is | 
under the " 
Care of the | 
Committee of 
the Court : 
This is a 
Er which ih 
93 646 1901 TW ich the 
inion ſhe Was Perſon mar- 
Queſtion was, Whether ſhe «tw +» hy 
ſhould be diſcharged of the Commitment, and left to ud Marriage 


. h is no Super- 
her Husband; or if ſhe were to be continued under ee of the 


Commitment, af her Husband Parker ſhould be the — 2 to | 
Committee ? | 1 
XZ | the Cuſtody of the Committee. 

| Sir Thomas Powis ſaid, ſeveral married Women have 
been committed, and cited one Grono's Caſe in 1698 ; 
he married, and after was committed to his Siſter, and 
on 2 Proſecution the Marriage declared void in the Spi- 
ritual Court; for Marriage, tho it were an undoubted 
one (which this is not) does not take her out of the 
Committee's Cuſtody 3 and there is no Caſe makes any 
Dwerſity between a married Woman and another; for 
the Husband himſelf hath not the Commitment as Huſ- 
band, when he is Committee. i tel os 

Sir Fohn Hollis cited Clark's Caſe, where the Marriage 
was diſowned; and Emerton's Caſe, where on Trial before 
the Lord Hales concerning hex Marriage, the Woman 
was ſequeſtred, but Windham was againſt it; and in Bick- 
vals Caſe, the Woman was left at Liberty, Mr. Fane's 
Wife was at firſt committed to a Stranger, and after to 
her Husband. 

Lord Keeper. Tho' ſhe is not out of Order now, 
lhe may be again, the Commitment is Regium Munus, 
not a Prerogative, but a Duty; and the Marriage, Gard 
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"good, is no Superſedeas to it, as was held in Fane's Caſe 
ouſt 1s controverted iS but 1 think ſhe _ not to g 5 


chi e 1 * he Fs rags 

Sir John Cook being ba if k bad known a þ 
ſequeſtred, where 00 Mariage was cba n an- 
ſwered, Yes, often, „ how elſe ſhall the Marriage be con. 


troverted. e N e e TO 
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Henriques verſus Fr. ran TY 


HE Defendant had Stock in his Name 1 in the Raf. 
India Company, in Truſt for the Plaintiff, and a 
Bond in his own Name from the Company, but in Truſt 


for the Plaintiff; and the Plaintiff being beyond Seas, 


him in Effects wherewith to pay it. | 

The Defendant accepts the Bill, and after, but befiirs 
the Day of Payment, the Plaintiff Fails, and afterwards 
the Defendant ſells the Stock and Bond (at grea t Diſcount) 
at the then currant Price, to enable him to 4 Anſwer the 
ſad Bill. Two Years after, the Plaintiff comes to him 
to {ell and reimburſe himſelf; the Stock and Bond roſe 
in Value, and now on a Bill brought for an Account, the 
Queſtion was, If the Defendant ſhould account accord- 
ing to the Value he ſold them at, or according to che 
then current * 


Per curiam. The Want of Effects was ſufficient to 
juſtify the Sale without Orders, for ſo much as was 


neceſſary to pay the Bill; but the Stock alone appearing 
lufficient for that Purpoſe without the Bond, the Defen- 
dant muſt anſwer the Value of that, as it was, when 


Gg g 1 


drew a Bill on the Defendant, ' and FOE to ſend | 


Caſe 165: 
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Caſe 166, 


One being 

dor drawn 
in to ſell an 
Eftate at a 
t under 


ue; yer, i The Plaintiffs being poor, were. ifveigled to {ell this I 


no Fraud, 
cannot be re- 
lieved. 


the Plaintiff gave Directions for the Sale, g and N 
accordingly. 4 d 15 


Opinion, -that' tho? the Purchaſe was not a fair Bargain, 


Caſe he had kept it, ſo 


Mood & Ux verſus Fenwick & US... 


6 Malo as WI fol Eli b ber braber 


* had an Inn in Newcaſtle deicended to her, which 
was Let at 69 J. per Ann. but w xx: to a Mortgage. 


. 


and all their Intereſt therein, to the Defendant Fenwic 
for 80 l. and after, brought à Bill for Relief againſt the 
Mortgage, and all other his Debts; and at the End of 
the Bill pray Relief on the whole Matter, and the Ad. 
miniſtrator was made a Defendant. 5 

On hearing of the Cauſe, my Lord Ke 


eper was of 


yet no ſuch; Fraud appeared as to ſet it aſiode. 


by - 


Then che Plaintiffs inſiſted, that if the Court wolld 


11 
A. 


not {et aſide the Conveyance, yet they had a Right to 


have the Perſonal Eſtate applied to exonerate the Mon- 


» 


gage, which they had not ſold to the Defendant, nut 
received any Conſideration for it; and therefore having 
the Adminiſtrator, and all proper Parties before the 
Court, were proper to aſk a Decree to have ſo much 
out of the Perſonal Eſtate, as would have exonerated 
the Mortgage. | be bY 

My Lord Keeper ſaid, he thought the Bill not propet 
for that Purpoſe; but declared, if it had, he ſhould not 
have extended that Matter ſo far; for that the Equity that 
an Heir has in ſuch a Caſe, is only for the Sake of the 
Real Eſtate deſcended to him, that that may be clear to 
the Family; and here the Heir having parted with fix 
Real Eſtate, has no Right to the Perſonal Eſtate, which be 
might have demanded to exonerate his Real Eſtate, 
the Bill was diſmiſs d. 
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ail 


i q | | 75 | | \ | r 
N this Caſe, my Lord Keeper was of Opinion, tha 


9 7 « Davifo 
By a Devi 
t 510 


| | and Houſho ; 

| | by a Deviſe of all Rings and Houſhold Goods, Plate Goods Pla 
uled in the Houſe did not M 0 4::.4..;5 x and, cow | 
Another Point debated was, if a Freeman of London vot Fab. g 
dies, leaving ſeveral Orphans, and any of them die un- | 
der Age, Whether his Part is by the Cuſtom to go to | 
oY. A FEMININE 3 HR 
Vernon for the Plaintiff argued, that it did by the | 
Cuſtom go to the Survivor, and had known a Caſe where 
one married an Orphan, and made a Settlement on her, y 
and ſhe after died under Age, her Fortune went to her | 
ſurviving Brothers and. Siſters, | and her Husband could ; 
not have it; *twas admitted by the Court and Council, 7 


that the Father's Will in this Caſe (which gave it to the 

Survivors) did operate nothing, becauſe they did not 

cim under him; but by. the Cuſtom: paramount the 

Will, tho” a Caſe was cited Temp. Eliz. where it was 

held, that the Father may deviſe the Orphanage Part of 

a Child, if he die within Age; ſo that it be not to the 
Prejudice of another Orphan. 

Afterwards 5th 1702, the Recorder certify'd the 
Cuſtom to be, that if the Orphan, Son dies before 2 1, 
his Share Survives ; and if a Female dies unmarried, and 
within the Age of 21, her Share Survives likewiſe, and 
the Orphan cannot give it away by Will, 
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Feaubert verſus Turſt. Caſe 168. 


N a Marriage of two French People in France, the an Agree- 
Contract was, That the Husband furviving the ar Fare on 
Wife, ſhould have two Thirds of her Fortune for Life *b* Marriage 


(whereas by the Cuſtom of Paris, where they married, POET 
he would have had but a Moiety) and zoo Livres in the Fortune, de- 


brſt Place, by Way of Preſent, and that the reſt ſhould gd Here to 


rr OS ws 


be executed 
80 accordingly. 


— 


go Re to the DT 1 Paris; - after, 8 fe U. 
. », ther from the Perſecution; and ſeveral Years after, the 

Wife died, her Relations brought a Bill for an Account | 
of the Ela, in to have the Benefit of the lad 


Den 1 4 1 On . 


2 Contract. 
ae they cud bbs Heng Clerc "yl 
Law hither, oY muſt now be governed by the Laus of 


England, where the Huſband {ſurviving 1 is intitled to al 
the Wife's Perſonalty, at leaft, there was no Colour to 
carry it further than the Sum ftipulated in the Oonttad, 
and not to that which was left to go according to the 
Cuſtom of Paris, which is only a Local Law, and there. 
fore they could have no Benefit of it here. 
"Twas anſwered, that Marriage Contracts are to be 
{ſupported in all Countries, without Regard to the Place 
where made; and that this Contract did extend to the 
whole Fortune of the Wife, and not only to the Parti- 
culars mentioned; and the ſaying the reſt ſhould po ac 
cording to the Cuftom of Paris, is as much as if the Cuſtom 
had been recited at large, and that the Fc ortune fhould 
o 10. 
, My Lord Keeper decreed Relief only as to the, Sum 
ſtipulated ; but on Appeal to the Lords, they had Re- 
ic for the whole. 


Caſe 169. Croyſton verſus Banes. 
brought ro a Bill be brought here for Execution of a bart A. 


tion of a Pa- greement, which is in no Part executed, if the Defen- 


ments the dant does by Anſwer confeſs the Agreement without in- 


W g on the Statute of Frauds and Perjuries, the Court 


Anſwer con- 


feſlzsrhe A- will decree an Execution of the Agreement, becauſe when 


without in- the Defendant confeſles it, there, is no Danger of Per- 
Starute of jury, Which was the Wy Thing the Statute intended to 


Frauds, Oc. 
Marty 


the Court: PT event. 
will decree 


an Execution, 


becauſe no Danger of Perjury. 
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[ 


truſts his Scrivener (who puts out Money for him) og 


with the Cuſtody of bis Bond, and where with the Cu- far Num) wink 
ſtody of his Menge; in che firſt Caſe, if he receive 328 
the Money, and delivers up the Bond, "this ſhall barr the aud the Seri 


vener receives 


Obligee 3 not ſo in the Caſe of 2 Mortgage, becauſe a he — 


egal Eftate is veſted, which. « cannot De ee without Re 


th 
5 SHE e Obligee i 
Aſſignment. wh cf - 18 3 


& the Obligor for ever; /ecur in Caſe of a Mortgage, bebhiſs: a > Legal Eftate 1s bo which 
— be divelted — Aignment. n . | 
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Rudyard verſus Neirin & ux, Cate 17. 


NE Defendant Hannah being Daughter "of Mr. 4 Woman | 


having I2c0/, 


Hampton, on a Marriage Treaty between her and in Poſſeſion, 
and 1200 


the Plaintiff's Teſtators Son Thomas Rudyard, a It  Confi- „ 
deration of 1200. paid, or ſecurell to be paid nr. 


don, on her 


Father and Son, or one of them, in Part of ber Por- Marriage, the 


Husband'sFa- 


tion, and in Conſideration 12001 more, due and ows- ther, in Con- 
ing to her by the Chamber of London, and other Exſpec- — 


tancies out of the Perſonal Eſtate of ber Father; and in — gy ia 


Conſideration of 5 5. a Settlement was made on her by . 
Way of Jointure, and a Covenant in the Deed, car «of Jeng 
dies, and the 

the Jointure Lands were of the dear Tach Value „ 
240 1 per Ann. A nniſters to 

| him, and 
the Repreſentatives of the Husband's Father 1 a Bil for ho 1 in the Chamber of London, the 
Father being, as alledged;-a Furcfiaſer of it by the Settlement, HR W the Husband, having 
done nothing to alter tt Property in his Lifetime. Bd... 


The Marriage was had, and Thomas Rude ths Son 
died inteſtate Without Icdue, and wirhout making any 
Alteration of; the Debt due from the Chamber of Lon- 
don to his Wife; ſhe takes out Adminiſtration to him, 
and afterwards: intertiiarried with the. Defendant... 
Thomas Rudyard the Father died, having made his 5 


vill and Up Wile i. x who never demanded this 
II h h Debt 5 


N this Caſe a Piece Was Miihe, Where a Man If one truſts 
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FE 


ment made for 


' Executrix of Thomas: Rudyard the Father, brought thi 
| Bill againſt the Defendants to have an Account of - this 
Debt, and to have it aſſigned to her, for that, as tag 


Caſe 172. 
9 December. 
A Father 

makes a vo- 


luntary Set- 
tlement to 


Wo 7 E 80 * .. 
Debt, but died, having made her Will, and the Plaintiff 


tual Intereſt. 


did not amount to an Agreement, that either Father or 


their Heirs in 
Truſt, to re- | „ aan 

ceive the Profits, and to put them out for the Increaſe of the For tunes of his 
and alſo executes a Bond to the ſame Truftees to pay them 1000 J. at a dertain Da 
ſaid Daughters, but kept both Deed and Bond by him till his Death, and zeotived the Profits ; and 


Truſtees and that they ſhould 1 eceive the P rofits, and put them out 


then by Will taking Notice of the Bond, gives Legacies to A. and B. in Satisfaction thereof, and the 

Surplus of his Peri 

B. electing to have the Benefit of the Settlement and Band decreed for them, and an Account of tht 

From 33 Date of the Settlement, and the 1000 J. with Intereſt, from the Time it was payable 
y the Bon _ ; 


her Executrix; and there 198 been a little before the 
Death of Thomas Nuyard the Father, an Act of Parlia. 
turning the Chamber Debt into 4. perpe. 


by . » : 


The Plaintiff as Executrix of Mary Rudyard, who was 


© 


alledged, the Settlement did amount to an Agreement, 


that the Father ſhould have the Benefit of this Debt, the 
Settlement being made by him, and this being Part of 
the Conſideration, and therefore ſhe as his Repreſent. 
tive intitled to the Benefit of it; or if it ſhould be tz. 
ken upon the Wording of this Deed, that the Father 
and Son were jointly mtitled to it, the Father would 
have the whole by Survivorſhip; or if it were to go e- 
qually to the Father and Son, ſhe as Repreſentative of 
the Father, wou'd be intitled to a Moiety of it. 
The Defendant inſiſted, that when he married his 
Wife, he took this Debt to be her own, and that this 


Son ſhould have this Debt otherwiſe than as it did be- 
long to the Wife; and tho' tis true, he as her Huſband 
might have diſpoſed of it; yet having done nothing of 
that Kind, it does now belong to the Wife that has ſur- 
vived him; and of that Opinion was my Lord Keeper, 
and diſmiſs'd the Bill. ob. Le 


Barlow & ux, verſus Heneage. 


HE Caſe was, George Heneage made a voluntary 
Settlement to Truſtees and their Heirs in Truſt, 


Daughters A. and B. 
in Truſt for the 


1 


nal Eſtate to his ſaid two Daughrers and his four younget Children; yet 4: and 
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and if either of them died before 18, or Marriage, t 
whole to go to the Survivor, and entred into a Bond of 
2000 l. Penalty to the ſame Truſtees, to pay 1000 l. 
to them at a certain Day in Truſt for the ſaid Daugh- 
ters, but kept both Deed and Bond in his on Power, 

and received the Profits of the Eſtate till his Death. : 
Afterwards by Wall, taking Notice of the ſaid Bond, 
he gives to his {aid two Daughters, Legacies in full Satis- 
fadlion of the Benefit of the ſaid Bond; and the Surplus 
of his Perſonal Eſtate, after Debts and Legacies paid, to 
go equally between the {aid Daughters, and his four 
younger Children, 

The Plaintiffs brought this Bill to have an Account 

of the Perſonal Eſtate, and a Satisfaction for the Profits 
of the ſettled Eſtate, from the Date of the Settlement, 
and the 1000 l. with Intereſt, from the Time it was 
payable. Tee 5 is Ir 
: "Twas objected, that the Settlement and Bond being 
both voluntary, and always kept by the Father in his 
own Hands, and fo might have been deſtroyed when he 
pleaſed, were to be taken only as a cautionary Provi- 
lion, m Caſe of ſudden Death, and therefore they ought 
not to have either Profits or Intereit, farther than from 
the Death of the Father ; and the rather for that, other- 
wile it would ſwallow up all the Perſonal Eſtate, and 
leave the younger Children unprovided for. 
But my Lord Keeper ſaid, theſe were the Father's 
Deeds, and he could not derogate from them; but at 
laſt the Defendants agreed to ſet the Profits of the Lands 
received during the Father's Life againſt the two Daugh- 
ters Maintenance, but inſiſted to have Intereſt on the 
Bond for the Time the Money was payable, and 'twas 
decreed accordingly. 


Earl 


— — : 3 2 — 
from Time to Time for the Increaſe of the Fortune of 
his Daughters Winifred (the now Plaintiff) and Cicely 
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Caſe 173 bar of Peterborough 95555 Dutchck of 
a Norfolk. fo 


Depoſtions N this Caſe my Lord Keeper declared his Opie 
Cauſe where- | that Depoſitions taken in a Cauſe where Tenant in 
Tall. or ine Tail is Party, cannot be read againſt the Iſſue in Tall 
Tacber ton ut Note; This was extrajudicial, and not the Point in 
Life; ke. Queſtion, for the Caſe. at the Barr was of Tenant for 
che Son can- Life, with Remainder to his Son in Tail; and the I 

NS the ſitions were taken in a Cauſe, wherein only the Father 
Son. Tenant for Life was Party. 

mw Button verſus Price. 

No Prooks toÞ THO Cauſe was heard by Default in Chancery, and 
Heger this Decree made abſolute by Default; and the 


Lords, which 


OED 8 brought an A ppeal before the Lords, but the 
15 Gen Proofs not having been read below, they would not ſuf. 
fer them to be read above; * the N was s diſmißd. 


5 


Termino S. Hillarii, 
1702 3 
In CoxIA CAN ELLARIE. 


r On 


U PON a Marriage Settlement, the Father had re 


Power to raiſe a Term for 99 Years, in Lands, igt Settle- | 


ment for . 


not exceeding 200. per Ann. for railing Portions for youngerChil- 
younger Children, wiz. to the eldeſt of the younger Sons jad ar ach | 
ime as the 


1000 J. and 5061, a- piece for every other younger Son, Tess fal 
and fo for the Daughters, to be paid at ſuch Time as think proper: 


e of the 


the Truſtees in their Diſcretion ſhould appoint for their Children dy: 
ing at ſeven- 


better Maintenance and Preferment; the Father limits: tec before 
a Term accordingly, and dies, leaving two Sons and two ang Appoints 
Daughters; the youngeſt Son is put out to a Sea Cap- Portion thall 
tain, and dies at ſeventeen, the Truſtees having made > cb: Kone ; 
no Appointment for Payment of his Poxtion, the Daugh- er, and 4 
ters attained 21, and the Truſtees appointed their Por- Sun paid in 
tions to be paid, which was done accordingly; and they any + en 
likewiſe inſiſted on having a Share of the youngeſt Bro- * 
ther's Portion. 0 1 WW the Truſt F. 
The eldeſt Son. brought this Bill to have the Term aſ- 

ligned to him, his Brother being dead before he had Oc- 

caſion for his Portion, and before any Appointment by 

the Truſtees, and therefore it ought to ſink in the In- 


heritance for his Benefit. an 
Iii The 


| 8 ſhoes z then he preſented the Desen G ad he 


The Maſter of the Rolls was o the Lande Ez and 
decreed the Term to be aſſigned the Plaintiff, but it vu 
agreed all the Children were to be maintained out of 
the Truſt Eftate, they having no Maintenance appointed 
in the mean der and what had been empioyed fx 


putting r the Lp wo hn we B out Ye Thi 
Eſtate. 


Caſe 156. Attorney General, at the Relation 0 
Hindley verſus Sudell, Fepifff and 
N 


A. mortgages HE Defendant Heskith, ſeiſed of a Matior with 
a Manor (to 
which an Ad- an Advowſon a pendant, makes a Mortgage of 
vowſon was 


zorendanc) the ſaid Manor in, Fee (which Mortgage after came to 


r Defendant Searsbrick) then he lr one B. by 


ſents d by Symony, and B. was for that Reaſon tefuſed by the R. 


that Reaſon 


refuſed by the the Was inſtituted and inducted. 


Biſhop, A. preſents D. who is adinitted, Oc. but after re 
the Relator having got an 'Aſſfignimenr of the King 's Tir 
a Bill in this Court, © ned the 
Law, and decreed accordingly. 


The Relator Hindley being anfornied of B's gym 10ry, 
applied for the King's Title; but before he had got tt, 
Sudell reſigned, and Was again preſented by Heskith and 
Scarsbrick. | 

The Plaintiff brought a Qua. Imp. and alſo this Bil, 
to diſcover if it was not agreed ; that notwithſtanding 

the Mortgage, the Mortgagor ſhould preſent, and to be 
relieved ; and that the Mortgage might not be giver in 
Bridence at Law. 

As to the Diſcovery of the Symony which the Bill 
ſought, the Defendants demurred, and it was allowed 
by the Court. 

But as to the other Matters, it was ue for the 
Relator, that if this Court will not aſſiſt, the Statute of 

Symeny will ſignify nothing; and that this Court helps 
3 the 


and is again dend A, and B, 
r the Symony, brings his Q. {mpedit and 


tgage r for by (8 up, nox given in Evidence againlt him i 
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the King to an Equity of Redemption, being entitled by 
Forfeiture for Treaſon 5 at N likewiſe urged, that the 4 

Mortgagee is but a Truſtee for the Mortgagor; and in 

this Caſe the Mortgagee joined with the Mortgagor, " 
which ſhews- he did not de it as inſiſting on his own | 
Richt: And the PBH of the Law is, that ont has 
been guilty of Symony, ſhall not be admitted to preſent 


again. A Mortgage here is conſidered only as a Security © | 
for Money; now the Mortgagees Money is never the j 
better ſecured, and tis a Thing not ſaleable, and there- | 
fore the Mortgages is hot to have the Preſentation; and | 
all that is ſought is but to remove an Impediment to | 
try a Title. ; ee Conn & Eon, | q 
On the other Side twas ſaid, the Mortgagee is not a = 
Truſtee in this Matter, eſpecially. the Mortgagee being in | fl 
poſſeſſion; that an Advowſon' is valuable, and compre- | a 
hended within the Mortgage, and may be ſold ;. and this l 
is a Penal Law, and not to be aided in this Court. ws 1 
Lord Keeper. I conſider what will be the Conſequence ' 


both Ways, and if this Practice be not avoided, twill in 
a great Meaſure avoid the Laws againſt Symony, for this 

will lead to the Caſe of Truſtees; and it being a con- 

ſtant Rule here, that Ceſtui que Nuſt ſhall have the Be- 

nefit of the Thing, if he be to have it, to all Intents, but 
to forfeit ; then the corrupt Patron ſhall preſent by his 
Truſtee, which is contrary to the plain Intention of the 
Ad; and tho' this be called a penal Law, yet this Court 

| will aid remedial Laws, not by making them more pe- 
| nal, but to let them have their Courſe, and the Law 
knows nothing of a Truſt ; and therefore this Court will 
| fake Care that its own Notions ſhall not be made Uſe of 
to elude {6 good and beneficial a Law; and decreed 
the Title not to be ſer u. 


ermino Paſchæ, 


AL 5 
In Curia CANCELLARIE. 
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Caſe 177]. Sir John Packington verſus Barrow. 


web", & IR Herbert Parrott had Iſſue Herbert Parrott, his dn 


raud from a ) and Heir by his firſt Wife, and by his ſecond he hal 


Feme Covert | d . 
under Age, Iſſue a Daughter, who was married to the Plaintiff Si 
and her Heir John Packington. Herbert Parrott married a young Heirels 


hey” Alan, and by indirect Means procured her to levy a Finedt 
gage, and her Inheritance when ſhe was under Age; and Sir Hr 


then levies a 


Fine, and bert Parrott his Father was one of the Commiſſionen 
"" ang who took the Fine; and the Uſes of the Fine were de 


then thoſe clared to be to her and her Husband, and the Heirs of 


who claim 


under the : their two Bodies, Remainder to the Heirs of the Survivor 
a Bill to redeem, Cc. Equity will not aſſiſt them claiming under ſuch fraudulent Title, and alſo by 
Reaſon of the Fine and Non-claim. RA 
She afterwards died in her Minority without Ifſus 

and her Huſband ſurvived her, and made a Mortgas: 

of the Premiſſes, or Part of them, to Mr. Vanaker, and 

died without Iſſue, and the Land deſcended to Fame 

Parrott his Uncle, and from him to Sir Herbert Parrot hs 

elder Brother, and from him to his Daughter the Wit 

of the Plaintiff Sir John Packington ; but the Defendant 

Barrow, who was Heir at Law to Mrs. Parrott, who hu 

levied the Fine, had purchaſed in Vanaker's Mortgage, and 

I" 0 R 90 


a © 1 V . 
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In Curia Cancellaria. 


a. Mi... r 


got into Poſſeſſion, and levied a F ine, | and five Years 
raſſed, and the Deed \ declaring. the Uſes of the Fine 
chat was levied by Mr. Parrott. and his Wife, was loſt. . 

Sir John Packington and his Wife, who were intitled 
under this Deed: and Fine, brought this Bill to have a 
Diſcovery of the Deed, and a Redemption of the 
Mortgage. Figs e e hott din 4d. [{ow;! ” 

The Defendant pleaded the ill Practices in obtaining 
the Fine, and alſo his own, Fine and Non-claim, and 
that there was no ſuch Deed as the Plaintiff fought a Diſ- 
covery of ; or 1f there was, it was obtained by Fraud. 

On arguing the Plea, the Benefit of it was ſaved to the 
Hearing; and now the Cauſe coming on to be heard, 
the Plaintiff having proved ſuch Deed to be executed, 
and the Subſtance of it, wou'd have it preſumed to be in 
the Defendant's Cuſtody, becauſe. he had purchaſed in 
the Mortgage, and the Mortgagee cou'd have no good 
Title without it, and prayed that the Mortgage might 
not be ſet up againſt them. * 

The Defendant alledged, that the Plaintiff had not 
proved that the Defendant had the ſaid Deed, or pur- 
chaſed in the ſaid Mortgage, or that there was any Mort- 
gage at all, or if there were, it was but of Part of the 
Lands, and therefore would not hinder their going to 
Law, and ſaid, that the Fine levied by the Defendant, 
and Non- claim, made a good Title at Law to him; or 
however, that this Court wou'd not aſſiſt the Plaintiff, 
who claimed under a Fine ſo ill obtained; and the ra- 
ther for that the Plaintiffs were Volunteers without any 
Agreement previous to the Marriage of the ſaid Feme 
Covert to ſettle her Eſtate. | 

'Twas replied, that no Doubt there was ſuch a Mort- 
gage, elſe the Defendants need nor oppoſe an Order that 
it ſhould not be ſet up at Law; that the Defendants 
vere no Purchaſors ; and tho' the Court will not per- 
laps aid an ineffectual voluntary Conveyance, yet if the 
Conveyance be good, the Court will aſfiſt it to have all 
the Conſequence of a Conveyance. ip 

SS Curia. 
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or if there was, it was obtained by Practice, and allo 


on a Fine and Non- claim, and Sir Herbert, in taking 


the Fine from his Daughter in Law, could not have been 
= aſſiſted here, and the Plaintiffs claim under him. 4 


Titles at Law that are not dn<aly againſt Con. 


ſcience, ſhall be aſſiſted here to a Redemption; and if 
there were only a'Blemiſh in the Title, ſo ſhould the 
Plaintiffs, but I cannot get over the Fine and Non-claim; 


the Fieg'? is good, diſmiſs tis Bill. 


Caſe 178, Buſhnell verſus Parſons. 
Ohn Buſhnell being indebted, makes a Leaſe for 21 


A. makes a 
(bis Wite's Years to the Defendant (his Wife's Nephew) in 
ny for Truſt for Payment of his Debts and Legacies, and at the 


Payment of ſame Time made his Will, and thereby reciting, that be 


tits Debts 


and Legacies, had ſo made a Leaſe for Payment of his Debts and Le 
Cane Time by gacies, deviſes the Lands after the Expiration of the {ail 
Nonce of © Leaſe to the Plaintiff (who was his Nephew and Heir 


Notice of 


the aid and made the Defendant Executor. 


Leaſe, de- 
viſes the Lands after the Expiration of the ſaid Leaſe to C. his Nephew and Heir, and makes B. 


2 A. lives twelve Years, and pays all his Debts himſelf ; — the Perſonal Eſtate was ſi 
ficient for the Legacies. C. brings his Bill to have the Leaſe delivered up, the Truſts being perform 
ed, but diſmiſs'd, the Revetfibn® only after the Expiration of the Term bing deviſed to 

The Teſtator lived twelve Years after the nah this 
Leaſe and Will, and paid all his Debts himſelf, and [ct 
Perſonal Eſtate more than ſufficient to pay his Legacies 

The Plaintiff brought this Bill for an Account of the 
Profits, and to have the Leaſe delivered up, the Truſts tor 
which it was made being performed. 

The Defendant by Anſwer inſiſted, that the Teſtator 
intended he ſhould have the Benefit of this Leaſe, and 
had one Witneſs that ſwore, that on the Defendants 
Treaty of Marriage with his Wife, the Teſtator, to pro 


mote it, ſaid, he had ſettled a Leaſe for 21 Years on 
him. i 
My 


cis The Defendant infifls there was no Ich Dee, 
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"My Lord Keeper put the Gate of à Deviſe of a Le. 
acy to a Mother for Maintenance of her Child; tho 
che Child die, the Mother ſhall have the Legacy, and 
thought the Defendant's Proof ſufficient to ,xebutt the 
plaintiffs Equity, if he had any, which he thought he 
had not, the Revexſion. only being deviſed after the Ex- 
piration. of the Leaſe, and ſaid it did not differ from 
the Caſe of Compton verſus North. > 1 | 


* 


Angell verſus Smith. Caſe 159. 


THE Plaintiff brought a Bill in forma pauperis, and r 
1 bad a Decree to recover the Duty with Ceſts; Fouper bad. 
the Maſter taxes Coſts as uſual for Perſons not Paupers. the Duty and 


: oſts, and 
the Maſter taxed full Coſts; yet on Motion, ordered Plaintiff and his Solicitor to make Oath be- 


fore a Maſter of what they had paid or wete to pay, and that to be allow'd, but no further; 


Defendant moves, that he may tax only Pauper Coſts, 
and ſaid it was unreaſonable the Plaintiff ſhould have 
more Coſts than he was out of Pocket; that it wou'd 
encourage Paupers to be vexatious to be aſſured if the 
Cauſe went againſt them, they ſhould pay no Coſts ; 
and if for them, ſhould recover not only the Thing in 
Demand, but a good Sum of Money toa, which they 
never expended ; and cited the Caſe of Harvey verſus 
Tuder, 22 December, 9 N. 3. where the Plaintiff, who 
was a Pauper, having obtained a Decree with Coſts, and 
the Maſter having taxed Coſts as uſual, on Exceptions to 
the Maſter's Report, for that Cauſe the Chancellor allow- 
ed only Pauper Coſts. 

On the other Side it was ſaid, that the Council, Clerks 
and Solicitors gave their Labour to the Pauper out of 
Charity, and not to his Adverſary, and therefore he 
ought to have Coſts as others, where the Decree is for 
Coſts generally; though the Court may, if they find 
him vexatious, order Pauper Colts only, but that 1s by 
Special Order, in Caſes of Contempts, inſufficient An- 

1 ſwers, 
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Coſts were taxed ; and on Petition that it might be py, 
per Coſts only, the Lord Sommers would not allow it. 


ſwers, &c. but where Coſts are ſtated; and of Cdurk. 
he is to have the fame as thoſe that are not Paupers, and 
cited the Caſe of Hautton verſus Hager, where the Plain. 
tiff a Pauper had a Decree with Colts, and the fu! 


My Lord Keeper ſaid, twas unreaſonable any one 
ſhould have more Coſts than out of Pocket, and or. 
dered the Plaintiff and his Solicitor to make Oath before 
the Maſter ; and what they ſwore they had paid or wer 
to pay, was to be allowed, but no further. 7 
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Langdon Executor of Dickenſon verſus g 180 
African Company and Dockwray. 


N 1676 the Plaintiff's Teſtator being Commander of Where one 


the Ship Hunter, ſent by the King (at the Inſtance Trover a. 


Ser- 


and Charges of the African Company, to whom the Van of che 


King had granted the ſole Trade on the Coaſts of Gui- og 
nea, excluſive of all others) to ſeize all Interlopers in 4. would nor re- 
; | | lieve, becauſe 
frica. Plaintiff in 
| Equity might 
at Law have defended himſelf; but decreed that the Company ſhould indemnify the Servant, and 
on the Fr at Law (one of the Defendants in Equity) might proſecute the Decree in the 
rvants Name. | 


Accordingly in 1677, he ſeizes the Ship Anne (where- 
of the Defendant Dockwray was Freighter ) trading in A- 
rica, and ſhe was condemned as a Prize in Africa, and 
her Cargo accounted for to the African Company. 

In 1696, the Defendant Dockwray brought Trover 
and Converſion againſt the Plaintiff's Teſtator, and reco- 
rered 25001. Damages for the ſaid Ship and Cargo. 

This Bill was brought to be relieved againſt it, but 
Was diſmiſsd as againſt the Defendant Dockwray. 
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But as againſt the Com pany it was decreed 7 ſhould 
indemnify Dickenſon, an 11 By the Defendant Dockwraz 
might proſecute the Decxee an Dickenſc ſon's Name; and 
tho Dickenſon had received 700 J. from the Company 

for that Service out of the {aid Cargo, — 175 Kon 

fund or abare det, | becauſe it 71 
him, he acting only 28 ara TER 
and as to the Quantum of the Damage hy were bound 
by the Recovery againſt Dickenſos, becauſe they might 
have defended the Trial; and this was ſaid to be 1 in * 
Nature of an incerpleading Bull. 


3 
\ #þ 


Rawſton verſus Reading. 


Caſe was ordered to be ſtated, and was this; Willian 
A Lane had Iſſue only two Daughters, one whereof 
was dead; and left Iſſue Lane Bernard her Heir, and 
one of the Co-heirs of the ſaid William Lane. William 
by Will deviſes the Bſtate to Lane Bernard and his Heirs; 
and if he ſhould take one Moiety by Deſcent, and the 
other by Purchaſe, or the whole 5 Purchaſe was the 
Queſtion; and it was adjudged he took the whole by 
Purchaſe. 
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Webſter verſus Bi ſpop & al. Len ane 
Laintiff and Defendant's Teſtator had ſubmitted to Paries o an 
an Award by Order of this Court, and the Teſta- u mate 
tor was awarded to pay a Sum of Money, and an At- fon in Court 
tachment went againſt him purſuant to the late Act for the late A& 
Non-payment of the Money awarded (the Ward having . 
| been controverted here by Affidavits, purſuant to the ſaid Niang, me. 
Acts, and eſtabliſhed by the Court) but he dying before no 15 * 
any farther Proceedings, a Sei. Fa. was now pray'd againſt agaiatt his 
the Heir and Executor, to ſhow Cauſe why they ſhould der f in. 
not pay the Money, ET ih 
Award, tho? eſtabliſhed by the Court, is not in Nature of Judgment, or Decree to be proſecuted, 
but in Nature of a Contempt, which dies with the Perſon, and 10 Wein all the Judges. 
| Twas urged, that it will not lye, becauſe there is 
no Cauſe in Court, and the Statute ſays only,, it ſhall 
be proſecuted as in Caſe of a Contempt in other Caſes, 
and a Contempt d ies with the Perſon. 
On the other Side, twas ſaid, that this was in Nature if 
of a Judgment or Decree, and the Executors might be i 
brought in to pay it, if they had Aſſets; but becauſe this 
concerned all the Courts as well as this, the Judges were 
conſulted in it, who all were of Opinion, that the Proſecu- 
tion 
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7 tion determin'd by the Death of the "= and could 

not be revived or carried on farther. | 
0 1 | 

*  Staplehill & Ux verſus Bully. 


Pay -» * 


A Limita- 
tion to a The Father, having Iſſue” B. _ C. bis Sons, on the 
yan 1 A. Marriage of B. covenants before the” End of 


in Tail on a Eaſter Term, 2 next following to levy a Fine tothe 


Settlement 


made on the Uſe of B. and the Heirs of his Body, Remainder to the 


the fff Son, Uſe of C. and the Heirs of his Body, Remainder to 4 uy 


ad in Conf. Tail, Remainder to him in Fee, a 
deration of | a 


the Wife's Portion, makes not the ſecond Son a Purchaſor. | F 


The Fine was levied as of Eaſter Term, but the Mar. 
riage being put off till after Eaſter Term, the Deed was 
not dated till after, neither ſo, the Fine was levied-before - 


the Date of the Deed, and by Conſequence; \ the fail 
Deed was no Declaration of the Uſes of that Fine. 

The Father died, and then B. dies, leaving Iſſue Vi. 

liam, and William bein g Sick, and having borrowed ſome 


Money of the Defendant, who was his Brother-in-Lay, 


made him a Leaſe for 99 Years, if three Lives ſo long 
Live, under a Proviſo, to redeem on Payment of — 
due, and within a few Days after dies without Iſſue. 

d. claimed the Lands, by Virtue of the Marriage Set- 
tlement, and brought an Ejectment, but could not pre 
vail, by Reaſon of the ſaid Defect before mentioned; 
and ſo he brought this Bill to have the Settlement made 
Good, and the Defendant's Leaſe ſet aſide. 

But becauſe the Limitation in Remainder to him ws 
voluntary (the Conſideration of B's Marriage not ei. 
tending to 1t) and the Settlement not good, C. was but 
an Equitable Remainder-Man in Tail at beſt, and William, 
who made the Leaſe to the Defendant, was alſo Tenant 
in Tail, in Equity, and might, by any Conveyance ba! 
the Settlement; therefore the Plaintiff muſt Redeem on 
the Terms in the Leaſe; for any Conveyance by Tenant 
in Tail, in cd 18 good, and e accordingly. 
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* Rd oe. 


\ 4 
am Rd dS fhanlS Inn 


33 A. 147 <8 


. 2 Garia \Concellarie 4. . 


OL. RIFE" 


ye” 73 2 * 
cond wx „ Anat rt en hs o —— — n A 


| . | . . 
£2 Pc * 5 Ian F 


Ape Stec 1 * Relation of * Caſe 184, 
Pariſhioners of St. apa Dauer VETS , 
ſus Lady Hart & al. 3 


HE 5th of Ed. 13 one An be i Gy . 
deration of | 160 J. conveys a Meſſuag e, Gall the te * 
ur in Hi ieh-Holbourn, then in Leafe at 8 L Paridh in 
per Ann. to ſcveral perfons in Fee, in Truſt, to apply the Chari⸗ble 
Profits for Maintenance of 12 Men of the Pariſh, who Building, G. 
had been Church - Wardens; and that when the Number — 


4, +. 9” 


50 
of Truſtees were reduced to four or "three, they to fil | Fon. a and the 
up the Number. eee e e * Nn. 
2 a Veſtry fo 
1000 J. for the Uſe 1 * this Ap Securlty 2 100 J. 2 and 
ür e Eren e K — 
diſmiſs Rt 1 5 


Aſter, by Building, Ve. the Rent of the premi ſes 
was increaſed to 450 l. per Ann. and exaploy'y i in Aug- 
mentation of the Charity. | 

19 July 1682, a new. Feoffment Was ok to other 
Perſons, and the Charity expreſſed” in the Deed in the 
fame Manner, as in the firſt Deed only, that here twas 
expreſſed to be for the Poor in general, without con- 
ning it to the Number of 12. 

The Truſtees, by Order of the veltry, for 1000 . 
paid for the Uſe of the Pariſh, deviſe Part of the Pre- 
miſſes to ſome of the Veferidants, for 9 


Annuity, as 5 3 in Breach 6 the Chari, and 
ſo already e by th the S0 + Hoem of the A 11 
ble dle and by chem kt . 
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"The 2 —— — ty Tad a good Title at 2 


l 948% nd wers 4 OST en n, and the 
Mone. arg arl no ex} 2 
.. 97 op 0 e de out, Weh V4 2 


tal; nd, "=. 1 Ltd vas kt Hr 
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5 F: 17 
5 un th Pc hars, ch 


it's Pariſh bu. 


V 8. per Ann. tis to 
as ee 


0 tanto; - And the 


"rem: From je 5 The 2 made Leaſes on 
Fines, and en ploy'd. the to pay Pariſh Debts ; 
4 oOE and BE all: mull, - and *twill be no Bene. 


. to e the Poor, an 'A all. above the Maintenarice of. 12, 
they may diſpole c of to ww other like Uſes © 
The Lord Keeper ſeemed clear to diſmiſs the Bill; by: 


| alter, the Plaintiffs ſubinitted ro pay the Arrears, nd 
growing W — ſo twas decreed, and Cad 


. mo A : ? 
Caſe 185, | 8 8 K al 508 W & 4. 


Notice muſt / '1SON had a Mortgap 8 Lands, TW 
poſitively, the Defendant. dad a b a Priar tgage, and afterwards 


era. Jent a further Sum to, the Moxtg 
as the Plaintiff alledged, the B 15 

Plaintiffs Morey l boy 

dant by Anſwer did not d 

ſively ; and the 0 


or on a Statute ; but 
8 had Notice of the 
Money lent.. Defen- 
Notice . y, but en 
coul d OS wah ove args till after 
the lending the aft uſe the Defendant 
had not deny'd Notice galt __ Keeper and Maſter 
of the Rolls 1 a eke, „ on e of the 
firſt Money only; nd of 
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I Gn . 21 7 


. e, verſus — 15 


lend per rlonal oe” to Sore 
for, his Daughters by 
1 they 


Caſe 186. 


In Guria Cancellariæ. 


- « * 


other Purpoſes. 


payable at the ume Time with the Fertioms provided! by 
the Settlement, which was 18, of Majdaget; and: che 
fore decreed the Lands to be ſold to the beſt P , 
and the Money to be brought before the Maſter, and In- 


married with ſuch Conſent; and if nor then married, 
they to give their own Reeegniſanet to repay for the 
Purpoſes in the Will; if they after marry without ſuch 
Conſent, and the Court declared they could not difpenſe 
vith the Forfeiture, nor alter the Will. 
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Lord Keeper and Maſter of. the Rolls held this a Cubs | 
ſequent Condition, and that the additional Portions are 


bc; ha} e. 
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tereſt paid the Daughters from their reſpective Ages of 
18 Years, and the Principal at 21, if they were then 
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caſe 187. Sir George Chidley & Ux verſus Les 


IR. Lee was Father to the Plaintiff's Wife, and hal 
2 in his Hands a Legacy of 150 J. which had been 
eral Auer given her by a Collateral Anceſtor. 


tor to the 
Daughter of A. which was paid 4. and who after gave her tooo J. Portion, ſettled a Church Laſt 


on her, and maintained her ànd her Husband 14 Years; yet held no Sati 
On her Marriage with the Plaintiff, the Defendant her 
Father gives her 1000 J. Portion, and after ſettles a 
Church Leaſe on the Plaintifls, and maintained them 14 
or 15 Years at his own Hou, | nd 19 N 2 va ever 
taken of the Legacy, nor for ought appeared did the 
Huſband know any Thing of it; yet after ſome diffe- 
rence between them, and a Bill brought, the Legacy was 
decreed with Intereſt and Coſts; and the Maſter of the 
Rolls ſaid, he could not diſcharge it, tho he diſliked 
the Suit. PN 


A Legacy of 


Caſe 188, Moolnough verſus Woolnough. 


bfu IN this Caſe, my Lord Keeper declared, that a De 
viſe by ceſti que Truſt in Tail in Truſt, is good will- 


Truſt in Tail 
DE 


ſuffi 1 . * - ö 
bar the In. Out any farther Act to bar the Intail in Tail. 
| 
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Sir Richard Leving ſes Lady Caverly Caſe 189. 
& a 


WAs agreed per Cur. that the Anſwer of a Su- The Ander 
Pera Defendant put in by Guardian, is to aᷣ ö 

be read againſt him, as an Anſwer of one of full Age put ns ger fo 

in in * ugh and a Difference was taken between ſuch full be ed 

an Anſwer and that of an Infant put in by Guardian; 2 
becauſe an Infant improves. and mende, as my Lord gn Age, 

Keeper ſaid, and therefore is to have a Day, to ſhew 45 an 
Cauſe after he Comes of Age; but the other grows is to have a 


worſe, and is to have no Day. * \ Glut: 


Hodgſon verſus Hitch & MY 
A Man makes hin Wall; and thereby 3 nick uy, Parol Evi- 


Caſe 190. 


paying 100 J. which he owed on Bond to Steel, and de- — r 
rited the Surplus of his Perſonal Eſtate to the Plaintiff, 2 
who brought this Bill, and ſuggeſted, that the Teſtator Lopacy. L 
did not owe any Money to Steel ; but the 1001. meant 
by that Deviſe, was 100 J. he owed by Bond to Grace 
Beck, then married to the Defendant ; and that the 


Nnn | | Teſtator.. 


Day to ſner 


his Real Eſtate to B. (who was his Heir at Law) del te alert. 
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Teſtator knew her to be married; but — * 
 Husband's Name, call'd him Steel inſtead of Hitch, ang 
this being proved by the Perſon, who drew the Will, and 
another, the Payment was decreed ne 
0 1 
QU 


K N 
** 
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| 1 
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Term 8. Trinicatiz 
1704. 
In Conta ena 1 
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Caſe 1% [ot * Cha weilt Tis Vol. 
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A Suray in Ne exeat Regnum; having been wandel _ the 
Regnum could Defendant, J. &. (who was the now Petitioner) be 


charged after came his Surety to the Sheriff; after Anſwer put in, J. 
is by ts petitions to be diſcharged, but was deny d; then the Caul: 

_ Defendant x, ic Was heard, and 19000 J. decreed . the Defendant, 
und he committed for Non · Payment; and then . S. pe. 


' Decree a- 
— — titions again to be diſcharged, becauſe being a Has 


wes he! o__ and the Party in non, Meet can | bs no en 


1 creed againſt | t ing 4 — 
1 him, for if (axurged). there is no Danges of Defendant s going . $e- ing in FRY the 
i the Surety i is ny no Danger. 
Lord Keeper. If * then his Srety is in no Dang! 
and would not diſcharge him. 


Lo 3 3 Grifii0 


W W 


+4. am % 


"To 2 212 Cancellari 2 
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HE Defendant's Husband, by Will (inter alia) Foy A Husband 


- ſed his Library Books toad. (except 10 Books, 1 65 
ſuck as hls Wife ſhoul 


bus ©Rondances, _ * 
germons, but not Law made her Executrix; Books, ſuch 
and the Queſtion was, 5 5 this was ſuch a 8 ſhould 14 chu; 
to the Wife as would exclude het from the Benefit of the Eames 
| Per {onal Eftate, as Executrix. | this Excep- 


tion of the 


10 Books held not ſuch a gexiſe to the Wife, gs {þould exclude her from the Surplu + 


Per curiam not, and my Lord Keeper ſuid, tis no de- 
viſe of the 10 Books to her, but only an Exception of 
lo out of the Deviſe to l. and the Erecutrix was the pro- 
per Perſon to chooſe which ſhould be excepted, and it 
could not. be chongbt he intended to bar his. Wiſe. of the 
the 2 of the Executorſhyp by fo inconſiderable a 
Devi WE... 2 | 
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Griffith Net Rogers © Caſe 198: 
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Termino 8. Mich 
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IN Cura n 


a” 


Caſe 193. 


Laſſells vertu Lord Corelle: 


HE Defendant's Father on ts Marrs ge "Jett 
Marriage ment, created a Term for 500 Years, in Truſt to 
Term inTruſt raiſe any Sum not exceeding 6000 l. Dix. any Sum not 


10 raiſ:6ooo!. 


'of which exceeding 3000 J. for younger Children, and any far 
3-01. was ther Sum not exceeding 3 CO J. for ſuch Purpoſes as he 
youngerChil- ſhould think fit; and after, appoints the laſt Sum to be 


aren, and the 


other 3-001. Collateral Security to Sir Stephen Fox, for his quiet En- 
as he ſhould joyment of an Eftate he had ſold him, on which there 


appointzafter, 


he appoints was ſome Doubt of the Title; and after, by Will, ap 


«Colle points the 3000 l. ſubject to Sir Stephen's Collateral Seel. 
zecurity to. 


S. and by wil rity, and alſo the other 3000 J. for his Daughter, by 
deviſes it and the Dutcheſs of Monmouth. 


the other 


3000 l. to his Daughter, yet held that it ſhould be Aſſets to ſatisfy a Bond Creditor. 


The Plaintiff, a Bond Creditor, brings his Bill to hare 
his Debt out X the 3000 l. ſubject to Sir Stephen's In- 
demnity, that being a voluntary Gift, as to the Daughter, 
and not to prevail againſt him; and that the Will was 
Deviſe, not a farther Appointment, for there was a com 
pleat Appointment before, tho' not a Diſpoſition of the 
whole 3000 l. 


A. on. his 


WW 


3 My 


In Curia Cancullari 2233 
Stephen Fox's Indemnity to be liable to the Creditors, be- 
cauſe he had a reſulting Equity in it, which he might 
deviſe, but not to take Place of Creditors, and he 
had before made an Appointment, which {atisfy'd his 


Power. 


l 
- 


| Barſtow verſus Palmes & al: Cite 154. 


Fus held by my Lord Keeper, that where on 

a Bill brought by 4. againſt B. C. and D. and 
others, the Defendants had examined ſome Witneſſes; 
that B. being now Plaintiff, may read thoſe Depoſitions 
againſt the Plaintiff, or any of the Defendants in th 
firlt Cauſe. | | | TEES * 


Kent verſus Bridgman. Ci 155. 
Recovers a Judgment againſt the Defendant's Fa- A Matter 
* ther, and the Plaintiff (the Sheriff's Bailiff) levied aud aeady 
241. of Goods in the Poſſeſſion of the Defendant's Fa- 33 
ther, the Defendant brought Trover againſt the Plaintiff, Equity may 
pretending the Goods were his, becauſe the Landlord 1225 
had ſeiſed them for Rent, and fold them to him; but ort 

Evidence; the Sale was proved Fraudulent; and that the 
Father was in Poſſeſſion all along, and paid Taxes for | 
tne Farm and Goods, Wc. and therefore the Judge gave 
Directions to the Jury to find for the Defendant at Law; 
but becauſe he had not proved a Copy of the judgment, 
45 it was held he ought, for that only Reafon the Fury 
tound againſt him, and now he brought this Bill for 
Relief, and a Demurrer to it on arguing was over- ruled; 
then by Anſwer he inſiſted on his Property under the 
Bill of Sale; and Recovery at Law, where the Matter is 
properly triable and relied on thar, without examining 
any Witneſſes ; but the Plaintiff fully proved his Cafe as 
before, and that the Judge altered his Directions only 
for Want of Proof of the Judgment, and diſproved the 
O Oo Defens 


n c 99 


— 


Deſendant's Anſwer in ſoine Particulars, and a perpetul 
Injunction was granted againſt the Judgment, and the 
Defendant to pay Coſts; for tho” it were examinable * 
Law, ſo it was in Equity too, and the Plaintiff having 
ſet out the whole Matter, and proved it to be true; | 
it were untrue, the Defendant might have difprove it, 
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cuſe 196. Callom verſus Mince. 
A wines ME Plaintiff examined a Witneſs before the 
incompetent 


being inte- Hearing, who was then intereſted, and therefore 
12.122. refuſed to be read; at the Hearing the Cauſe, the Plan. 


ON 4 


given him, tiff was decreed to account, and then he gave a Neleaſe 
whereby he R | . . : 
becomes di to the Witneſs, and examined her over again to the ſame 
— Matter without Order of the Court; and on Exception to 
again: 50 2 the Maſter's Report, and offering to read the ſaid Witneſ, 


the hearing the Defendant bea that having been examined when 


ted : . * | $ A 
| 124, becmufe the was not indifferent, ſhe could never be made an in- 


interettes> different Witneſs, becauſe Oath would always be a Chan 
kat given and Byaſs upon her; beſides, no Witneſs ought to be 
again on the twice examined to the ſame Matter, without ſpecial Order 
— of the Court, to which it was anſwer d, then theDefendant 
on Excep-. ought to have moved to ſuppreſs the Depoſition for want 
Maſter's Re- of an Order to examine her, but could not object i, 
* when the Depoſition came to be read; and as to the 
firſt Part of the Objection, it was ſaid, at Law, if I exz 

mine a Witneſs at a Trial, who is incompetent, and after 

give him a Releaſe, he may be examined again; ſo here. 
My Lord Keeper was of Opinion for the Plaintiff, in 


both, and fo the Witneſs was read and prevailed. 


Termino S. Hillarii, 
1704. 
In Curia Cancriiarit, 


LY 


3 wed 3 e „ ſecond Son 
for Life, with Remainder to his firſt, and other Sons in Tail Male, and dies. The firſt Deed comes 
to the Heir of the eldeſt Son; and the other to the ſecond Son, who brought a Bill to ſer aſide the 
firſt ; but per Cur, both Deeds being voluntary, the Proviſion for a younger Son is no ſuch Conkde- 
ration, as to induce the Court to ſet aſide the firſt Deed. 


My Lord Keeper cited Lady Hudſon's Caſe, where 4 
Father on a Quarrel with his eldeſt Son; made a Settle- 
ment on his Wife of 100 J. per Ann. in Augmentation 
of her Jointure, and after being reconciled to his Son; 
cancelled the {aid Deed, and fo twas found at his Death; 
and on a Trial at Law the Deed being proved to have 
been executed, was adjudged good, tho cancelled, and the 
Son on a Bill brought here; was diſmiſſed by my Lord 


Somers. 


Clavering verſus Claverin n. 97 

6 Father in 1684, makes a voluntary Settlement A Father in 
| on his eldeſt Son, and his Heirs, without any a volumary 

| ower of Revocation ; after he makes another Settlement Ii na 
of the ſame Lands to his ſecond Son, for Life, with fes unk. 
| Remainder to his firſt and other Sons in Tail Male, and our agy n 
dies. The firſt Deed after his Death came to the Hands vocation, and 
| of his eldeſt Son's Heir; and the other Deed to the ther Se. 
Hands of the fecond Son, who brought a Bill to fer temenr of 

aſide the firſt. | 105 Lands 10 his 
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Dobyns ſaid, this Court goes on Preſumptions in E. 
mily Settlements ; and if one gives a Daughter 1000 
Legacy, and after on Marriage gives her 1000 l. Portion, 
this ſhall here be a Satisfaction of the Legacy; fo if one 
owes his Child a Sum of Money, and by Will gives hin 


N 
* 


Caſe 198. Atkinſon verſus Webb. 


2 Vern. 478. 2 — * ES 
25 — HE Plaintiff having ſerved the Lady Pratt T 
Bond 1 Years, as Chamber -Maid and Woman, and heir 


ditioned to much in her Favour, and married to the Plaintiff by 
No for Lit her Encouragement ; the faid Lady gives her a Bond af 
Arbon za, 300 J. Conditioned to pay her and her Husband 201 


ithout an | 
Deduſtion, £ per Ann. during their Lives, and the Life of the lonper 
nuity of 207. Liver of them, payable Quarterly, at Sir Francis chill 


bawde Shop, free from all DeduCtions ; and this was conſtantly 


terwards 
. W A = 
E. payable half-yearly, and without ſuch Deduction, held no Satisfaction. rf | 
About five Years after, the ſaid Lady by Will deriſes 
ſeveral Annuities to ſeveral Perſons, in Satisfaction of the | 
like Annuities ſecured to them by Bond, and gives 201, 
per Ann. to the Plaintiff, to be paid half-yearly at the 
ſaid Lady's Manſion Houſe, chargeable on ſuch Lands; 
but takes no Notice of the 20 J. per Ann. ſecured to ber 
by Bond. he OH: 
On the Circumſtances of this Caſe, the Court decreed 
her both, for that given by the Will was not ſo Advan- 
tageous to the Plaintiff as the other, one being to be 
paid quarterly, the other half-yearly ; the one here, 
the other on the Land; one free from all DeduCtions 
the other being out of Land will be liable to Taxes ; and 
a Deviſe implies a Bounty, and thoſe that were intended 
in Satisfaction of the like Annuities are ſo declared in the 
Will, which this is not. 5 1 


is 
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HE Plaintiff's Husband before Marriage gives her fore Mar- 
* 


riage gives 


a Bond to leave her 1000 J. if ſhe ſurvived him, 78 85 
and the lame Day marries her, and ſome Vears after dies Woman to 


| | | leave h 
lnteſtate, leaving a Freehold and Copyhold Eſtate all in 10001 if ſhe 

| A „ | 0 | | Survives him 
Mortgage. 11 3 | bn 8 8 1 Es = s 


114 dies Inteſtate, and his Eſtate both Free and Copyhold, being all in Mortgage, the — 1 
. 
1 — Kath being in Nature of a 1 712 | * 38 
The Plaintiff takes out Adminiſtration, but the Per- 
ſonal Eſtate not being near ſufficient to ſatisfy the ſaid 
Bond, ſhe brings her Bill againſt the Heir and Mortgagee 
to redeem, and be let in to have Satisfaction of the 
ſaid Bond. 
The Defendant the Heir urged, that by the Marriage 
the Bond became void in Law, and could not be main- 
tained, here, eſpecially againſt him, who is chargeable 
only in ſuch Caſe, by being ſpecially named; and tho 
it would be ſupported as a Marriage Agreement in 
Writing, yet could only charge the Perſonal Eftate ; and 
that, however, it cannot affect the Copyhold. 
On the other Side, twas ſaid, this was once a good 
Bond, and the Heirs are bound in it; and tho? by the Mar- 
nage it loſt its Force in Point of Law, yet in Equity it 
will have the ſame Force as before, and bind the Huſband, 
and entitle the Plaintiff to a Redemption ; as if the Ob- 
lipce loſes his Bond, yet Equity will ſet it up, and give 
him the ſame Advantage of it, as if it were in Being; 
and if Equity does ſupport it, it muſt ſupport it, not 
only as an Agreement in Writing, but as a Bond; and 
therefore the Plaintiff ought to have the Redemption as 
a Bond Creditor would have had; and tho, twas agreed, 
would not entitle her to redeem the Copyhold, if mort- 
paged by itſelf; yet when that and the Frechold are 
P p p wa mort⸗ 
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cannot redeem by 


: Copyhold from us, yet we ſhall hold the Freehold till 
: ſatisfied the Bond, i: \ 1 196 l 3 bands 


being doubtful, was ordered to be tried) the Court would 
ſupport it as a Bond, and that the Freehold and Copy- 
| | hold being mortgaged together, the Plaintiff ſhould re. 


mortgaged together, ſhe muſt redeem the whole, and 
Parcels 5 and tho' the Heir on Pay- a 


ue on the Mortgage will have back the 


ment of what is 


* 4 


ſaid; if the Bond were executed "(which / 


Lord Keeper 
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In CuRia CANCELLARIE, 


—Y 
* 


Lord Rockingham and Arabella Oxendoncat ace. 
verſus. Sir James Oxendon. 


Y Articles on the Marriage of the Plaintiff, the By Anicles 
Lady Oxendon, with the Defendant, 6000 J. part of 5-001. 'of 
her Fortune was to be laid out in Lands, and ſettled to Posen 


Portion, was 


him for Life, then to her for Life, c. and was left to be laid our 


in the Bank till the Purchaſe could be made ſubject to of Lands ay 
the ſaid Truſt. | — — 
for Life, 


then on the Wife for Life, and to lye in the Bank till the Purchaſe made; before that made, the 
Wife by the Uſage of her Husband, being forced to leave him, had the Intereſt of this Money 
allowed her in Nature of Alimony. | 


The Lady being after, by his cruel and unhandſome 
Ulage, forced to leave him, brought her Bill to have a 
Performance of the Articles, and a ſeparate Maintenance 
whilſt ſhe lived from him, which was oppoſed, and ſaid, 
that Alimony was only to be ſued for in the Spiritual 
Court, and to decree it here, would be to decree a 
Divorce. 

On the other Side, *twas ſaid, that the Spiritual Court 
has no original and proper Juriſdiction of Alimony, but 
only incidentally, and conſequentially when they hold 

Lo Plea 


* * 5 
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Plea of Divorce, whereof they have proper Juriſdiction. 
and if it had, yet the Chancery has a concurrent Iuriſ. 
diction, as with the Admitalty and other Courts in Caſes 
peculiar to their Juriſdiction, and to decree 'Alimony 
here is not to decree , a Separation; for if he thinks, ſhe | 
left him without juſt Cauſe, he may ſue in the Spiritual 
Court for Reſtitution of Conjugal Duties; and if he 
prevails, the ſeparate Maintenance will ceaſe. 
My Lord Keeper and Maſter of the Rolls ſaid, they 
would not declare where this Court would give ſepa. 
rate Maintenance, and where not, but here being Truf 
Money, over which the Court has a Power,” they decreed 
the 6000 l. to be laid out with the Lady's Conſent in x 
Purchaſe, and ſettled purſuant to the Articles, and the 
Intereſt in the mean Time to be paid her ſo long as ſhe 
lived ſeparate. = 


Caſe 201. Brown verſus Dawſon. 


* 1 Damſon had prevailed on his Wife to join in 
Ar of hes ſelling 94 105. per Ann, of her Jointure, and 
Jointure, and fi | 1 nd h . , BY 

the Husband after 6 J. 105. per Ann. more, a aving given two 
gives 772 ſeveral Notes, that his Executors ſhould pay her 'the 


ſore that 


2 mg {aid two ſeveral Sums during Life; he after makes 


her that Sum his Will, and thereby gives her 14 J. per Ann. during Life, 
and be after out of certain Lands, and this was held per Curiam to be 
by Will gives in Satisfaction of the Notes. 


her 147. per | 
Arn. out of certain Lands for Life, held a Satisfaction of the Note, 


Pd 
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Lord Dudley, and Mard an Infant, by the c 


Honourable Thomas Newport verſus 
the Lady Dowager Dudley, &c. & econt. 
HE Caſe is. this, Edward Lord Dudley and Ward 


A Dowre(; 
ſhall have the 


| - che Plaintiff's Great Grandfather, being ſeiſed in Truſt of a 


ſatisfiedTermn 


Fee of the Honour, Manor, . Caſtle, and Borough of removed 2. 


Dudley in Com. Stafford, and of an Eitate in Stafford, 
and Worceſter of a great yearly Value; by Leaſe and 
Releaſe, - dated 21ſt and 22d of March 1700, did, in 
Conſideration of natural Love and Affection towards 
his Grandchild Edward Ward, . Eſquire (the Plaintiff's 
Father) Son and Heir of William Ward, eldeſt Son of 
the ſaid Lord Dudley; Frances Hard and William Ward, 
Son and Daughter of Ferdinando Dudley Ward, ſecond 
Son of the {aid Lord Dudley ard; Frances Porter and. 
Catharine Porter, Grandchildren to his Brother: William 
Ward, Party to the Deed, and for raiſing Portions for 
them, and for ſettling his Lands in his Name and 
Blood; convey to William Ward, Senior, and William Dilkes 
Defendants, to the Uſe, c. the {aid Lord Edward, the 
Great Grandfather for Life, and then to the Defendants 
Iilliam Ward and Dilkes for 99 Years, then to the ſaid 
Lord Dudley the Great Grandfather. and his Heirs Male 
of his Body, and for Default, Wc, to William Ward and 
Dilkes for 100 Years; Remainder to the ſaid William Ward, 
Senior, in Tail, Remainder to the right Heirs of the ſaid 
award the Grandfather. N 7 e 
Ihe Term for 99 Years was thereby declared to be 
in Truſt, that, William Ward and Dilſes ſhould out of the 
Rents, Iſſues and Profits, c. levy, raiſe, and pay 
20CO J. for the Portion of Frances, payable at 18, and 
50 |. yearly Maintenance, till the Portion paid; to. raiſe, 
lery, and pay 300 l. a- piece to Catharine and Frances Por- 
ter, and Annzuties of 1201. a- piece to the Defendants 
Ferdinando and . William Ward, junior, for their ſeveral 
— TY Livres; 


gainſt the 
Heir at Law. 


| De Ter er min 28 1 
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f they ſhould be at, paid them out of the Truſt Eſtate. 


Void. 


The Maſter 
of the Rolls 
Argument 
and Reſolu- 
tion. 


| Lives; and F 00 J per Ann. to the Plaintif 8 late Fathe, 
| Mt Lor 


mall have Right to the Freehold of the Premifſes, by Vit 


3 for his Support and Maintenance 
able balf-yeatly „ till the Expicatibn or Determination ; 
F the ſaid ferm. Theſe Aiitwlicies to atils avid begin 

to be paid for th Death of rhe ſaid Lotd Dadlky ; and 

that 1 2 Truſtees ew have all the Charges and Coſt, 


Then follows this Clauſe. And may, ſhall, and will | 
permit the Perſon and Perſons, who from Time to Tite 


tue of, or butder any U ſe herein before limited or dechatteid 
from Time to Time, to have, receive, and take to his 
and their own Uſe and Benefit, the Reſidue of the Rents 
and Profits which ſhall remain over attd above, Or after 
the Performance of the ſaid Truſts, Uc. 

Then follows a Proviſo, That if the Perfon or Perforn 
that ſhall have Right to the Freehold, Ge. ſhall Pay vr 
depoſite the 108808 l. or fo much as ſhall be unkrid, 
&c. and ſhall, to the good liking of the 2 ſerv 
the Payment of the ſaid ſeveral Annuities and 
ments, then the Term: to ceaſe, determine, and 5h 


I need not mention the Truſt of the Term fbr 100 
Years, for the Augmentation of Frances Portion, being 
out of the Caſe, that being to arife upon Failure of 
Iſſue Male of the aid Lord Dudley the 'Great Grand- 
father, nor the Power of Revocation to the Tad Lord 
Edirerd Dudley, for there was not any Revocation, 

The Lord Edward Dudley the Grandfather made his 
Will, 28th of June 1701, and deviſed the Guardianſhipif | 
the Plaintiff's Father, to the Defendant uam Ward, 
ſenior, his Brother, and the Guardianſhip of Wakes 
Ward, junior, and Frances Ward, the Defence to im 
and the Defendant Hodgett; and thereby gare lerer 
ſmall Legacies, and gave all the Reſidue of his Perſbn 
Eſtate to the Plaintiff's Father (Lord Edward Duale) 
and made him and Mr. Hodgett Executots; but M. 
Hodgett was to reap no Benefit bete and died 56th cf 

3 | Aug 


* ” 


* 


fart. 


— 
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Iuuſt 171, that the Defendants William Ward and Ditkes 


enter d on. all the Truſt Lands. 


The Plaintif's' Facher afterwards tharried the Lady 


Diana, the Plaintiff in the Croſs Bill, and died 2oth of 
March 1704, under Age, and left the Lady enſſent with 


the Plaintiff, who is Son and Heir to his Father, and 


Heir at Law to his Grandfather, and as ſuch is intitled 
to the Surplus of the Rents of the Truſt Eſtate in 
Mr. Ward and Mr. Dilkes, and the Benefit of the Term 
for 99 Years. | | 


* 


The Lady Diana, after the Death of het Huſhand 


brought her Writ of Dower, to which the Term for 99 
Years was pleaded in Bar; but ſhe had Judgment in 
Dower with a Ceſſat Executio during the Term. 

Edward Lord Dudley and Ward the Plaintiff's Father, 
made the | Lord Sommers and the Lady Diana Howard 
Executors, until the Lady Diana attains her full Age, 
in Truſt for her; the Lady Diana Howard has proved 
the Will, and alſo taken Adminiſtration de bois non to 
Edward Lord Dudley, the Great Grandfather, with the 
Will annexed. 


The great Queſtion contended between the Mother 
and the Son (for the other Demands on both Sides, will, 


| preſume, eaſily be determined) is, whether the Lady 
Dowager, the Plaintiff in the Croſs Bill, ſhall have the 
Benefit of the Truſt of the Term, as to a third Part of 
the Profits above the Charge of the Annuities, during 
their reſpectibe Continuance, and after the Determina- 
tion, a third Part of the whole Profits as her Dower. 
And as this Caſe is, I am of Opinion ſhe ought ; be- 


fore I proceed, I muſt declare, that I intend not, in the 


leaſt to enervate the Decree of Diſmiſſion in the Lady 
Bodmyn and Vandebendies's Gaſe, which ſtands confirmed 
in the Houſe of Lords; but to diſtinguiſh this preſent 
Caſe out of the Reaſon and Judgment of the Decree, 
but agree that it ought to ſtand for ever in this Court. 
I obſerve this Term is expreſly attending, and waiting 
on the Freehold and Inheritance, nay, waiting, — 
| tne 
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the very Charge, and the Charge of the Annuities," ag, 
the Surplus t the Profire.. e. 
My reaſoning ſhall be drawn from tlie Original 1ag;. 
tution of this Court of Equity and Conſcience, and 
alſo from the Rules and Common Law Principles of that 
wbich is Regular Law, which is bound to Rules, to which 
Equity in general may be ſaid to be oppoſite. Por all 
Kingdoms in their Conſtitution, ſays my Lord Hob bar 
are with the Power of Juſtice, both according to the 
Rule of Law and Equity. Theſe are the Grounds which 
1 ſhall go upon, and not upon any Notions or Arbitrary 
Rules of -my; on. i Pon 7 HS 0 CN 
My firſt Reaſon is, that the Right a Dowreſs has to 
her Dower, is not only a legal Right ſo adjudged at Lay, 
but is alſo a moral Right to be provided for, and to hae a 
Maintenance and Suſtenance out of her Huſband's Eſtate 
to live upon; ſhe is there fore in the Care of the Lay, 
and a Favourite of the Law; and upon this moral Law. 
is the Law of England founded, as to the Right of 
Dower. e ee N 
Now Equity is no Part of the Law, but a moral Vir. 
tue, which qualifies, moderates, and reforms the Rigcur, 
Hardneſs, and Edge of the Law, and is an univerſal 
Truth; it does alſo aſſiſt the Law where it is defeclire 
and weak in the Conſtitution (which is the Life of the 
Law) and defends the Law from crafty Evaſione, Delu- 
ſions, and new Subtilties, invented and contrived: to evade 
and delude the Common Law, whereby ſuch as have un- 
doubted Right are made remedileſs; and this is the 
Office of Equity to ſupport and protect the Common 
Law from Shifts and crafty. Contrivances againſt the 
Juſtice of the Law. Equity therefore does not deſtroy 
the Law, nor create it, but aſſiſt it. 2; ge” 
Now, what is it that hinders the Lady from her Rigi, 
ſhe has obtained Judgment in Dower at Law, the Lav 
has given it to her. Ay! but there is a Rule of ths 
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ſudgment that ſhe has obtained: For how long ? Durin 
the Term of 99 Years: A hard Injunction; but upon what 
Ground or Reaſon? Why; becauſe the Common Law fays; 


her Title is the Marriage; Seiſin, actual Poſſeſſion; and 


Death of her Husband; and there never was a Time, if 
her Lord died, that ſhe: ſhould have had immediate 
Dower ; becauſe this Term was a legal Intereſt before the 
Marriage, continuing at the Time of the Death of her 
Husband, and pleadable in Barr by the Heir to her De- 
mand of Dower, and this is the Common Law. | 
But notwithſtanding this, I conceive ſhe is relievable; 
and that this ſtrict rigorous Rule of the Law ought to be 
moderated by Equity and Conſcience for theſe Reaſons, 
and the Precedents hereafter cited. vial 

iſt; From the Nature, End, and Deſign of creating 
this Term, by the Settlement it appears to be. created by 
Edward Lord Dudley, for making Proviſions out of the 
Profits for his Son and. Grandchildren, which Nature 
obliges him to take Care of; and after that Office and Truſt 
performed, the two Truſtees are to permit and ſuffer the 
Perſon and Perſons, who from Time to Time ſhall have 
a Right of the Freehold of the Premiſſes, to receive the 
Reſidue of the Profits that ſhall remain after the Per- 
formance of the Truſts: " five 1h 

That Perſon was the Dowreſs's Husband, who hid an 
undeniable Right to the Surplus of the Profits, and had 
an Eſtate Tail in him, and the Dowreſs under him has 
a good Equity to have her Dower, becauſe the Fruit of 
thc Term was expreſly to attend the Perfon that ſhould 
have the Freehold, and her Husband had the Freehold, 
and ſhe has the Freehold 3 and the Words of the Decla- 
ration of the Truſt are thereby literally ſatisfied ; tho! I 
am of Opinion, that if the Words had been in general 
to attend the Inheritance, it would have been the ſame 
Thing, and ſhe has a Right to this Truſt within the 
Deſcription. eg a een Ing ll od | 11014 

It is no ſtrange Notion at Law, that long Ternis for 
Years ſhould attend and wait on an Inheritance, in which 
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Cale they are to be governed and directed by a 
tion of the Parties that created them, and 2 When 
they have put an End to them, then they have done 
_ Office, Du wor: and Truſt; and have born the Burthen, 
I mean have theſe Portions; which was the 


nal Cauſe of their Creation; and therefore in Eq 
arid Conſcience ought then to ceaſe; and return back t 
the Channel from whence they were extratted ; pa. . * 
a Reaſon in Law, that Ceſſant cauſa ceſſat ech, and 
there is no original Conſideration to give a la 
Being, and ſuch a Term ought not to be made Uſe of 
to any other Purpoſe, eſpecially to deprive a Dowreſs of 
her Dower. 

For the Nature of theſe wagting Terms; I muſt com. 
pare them to Covenants, Conditions, Reſervations, and 
Warranties, which my Lord Hobard in the Earl of Clas- 
rickard's Caſe ſays, do all wait and join to the Grants, 
whereof he there gives ſeveral Inſtances, and ſays, that 
a Reſervation of a Rent which is but a Shadow, muſt be 
guided by the Body, which is the Eſtate, why ſhould not | 
in like Manner this Truſt, which is cxpreſly directed to 
wait upon and join the F rechold, which was in the 
Husband, and alſo in the Dowreſs, be guided and directed 
by the Body, which is the Freehold = Eſtate, and a 
in Caſe of a Reſervation of the Rent, which follows the 
Freehold, and is in Recompence of the Land. 

2dhy, This Truſt is an Intereſt annexed to the Bftat 
immediately, as to the Surplus over and above the Charge, 
and is attending and ancillary to the Freehold and Inhe- - 
ritance, and this Truſt is a Right in Conſcience to take 
the Surplus of the Profits, during the Continuance of 
the Charge and the Annuities, and the whole Profits 
after the Charge raiſed and ſatisfied,” and does molt cer- 
tainly enſue the Nature of the Land, for what are the 
Profits, but the Lands, or what is the Land, but the 
Profits; and the 1 ever in Poſſeſſion of the 
Land a his Vere and a and was perk 
Owner. 
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che Inheritance and Freehold; but then the Queſtion is, 
To what Purpoſe does it attend? I conceive that it does 
attend to the ſame Purpoſes as an Advowſon appendant 
Joes to a Manor; a Commonage appendant to a Meſ- 
ſuage and Land 3 4 V illain | regardant toa Manor, any 
Thing that is an Acceſlary, and that follows the Nature 
and Condition of the Principal: Nay, it is as the Logi- 
cians ter m it, Adjunctum Sub jecti, an Adjunct or Quality 
adjoined, or rather re-annexed to its Subject in the Perſon 
of the Owner of the Freehold; but in ſome Caſes it 
ſeems to be merged or confounded in Equity; for it is 
Aſſets ſubject to a Debtor; and is not Dower a Debt; 
and out of the Land too? dorm nd ts br 
And therefore my Lord Hale in Sir John Saunders's 
Caſe, Mich. 20. Car. 2. is of Opinion, that ſuch a wait» 
ing Term does not prevent Dower, or ought to ſtave off 
2 Debt; for ſuch a Term ſhall be Aſſets, ſays he, if it 
attend an Inheritance in Fee Simple ; but not if it at- 
tend an Eſtate Tail, which is not ſubject to Debts in 
Equity; but here the Lord has an Bſtate Tail, to which 
Dower is incident, and therefore ſhall attend the Dower. 
And in Sir George Saunders's Cale, it was adjudged, 
that a waiting Term an Truſt follows the Eſtate; as the 
Shadow does the Body, and is of the ſame Nature and 
Quality, and it is there compared to a Box of Writings 
which follows the Lane. 
The Dow reſs here ought to be regarded as a Purchaſor, 
conſidering her Portion, her Quality, a Match no Way 
unequal, a Marriage treated, no ill Method or Practice 
uſed, looked upon by good and learned Council to be 
dowable, the young Couple being young, under Age, 
and unwilling to ftay till Age to make a Settlement, 
and above all, no Debts or Portions on the Eſtate, but 
two or three Annuities. 51112775 5415 f 
| Again, ſhe ought o be preferred to the Heir her Son; 
iff, Becauſe her Right (tho it may be ſaid Concurrent) is 
*rior in Time to the Heir it began by the Interinacrings 
2dly, 


There can be no. Queſtion, but this. Term does attend 
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and ought to be aſſiſted by Equity. 


2dly, That the Heir loſes (if I may call it ſo) but one Third 
to his Mother for her Dower, and retainis two Thirds to 
himſelf, which is not unreaſonab lee. 
zah, The Courts of Law, tho ſhe has Judgment, en: | 
not aſſiſt her againſt this Term; becauſe, being a Truſt, 
they have no Cognizance of it, and is a Creature of 
this Court, and only determinable here; and without 
the Aſſiſtance and Relief of this Court the judgment 
for Dower is enervated and eluded by the Ceſſat Execuii, 
for by the Judgment ſhe has Dower ; and by the Ceſ, 
ſhe is prevented, during the Term of 99 Tears, and it 
is moſt probable,” that ſhe will not outlive the 99 Year, 
without which ſhe cannot have Benefit of her Judgment, 
and all the Remedy at Law is vain and illuſory, and no 
Remedy any where but here; and yet her Right is fixed 
and unfixed by the Judgment at Law, and Right without 
a Remedy is nothing; and therefore I hold the Common 
Law to be Defective in this Caſe as to the Execution, 


But to conelude this Point, as between the Dowrefs 
and the Heir, this very Caſe is admitted in the very Ar- 
gument of the Lady Bodmyn and Vandenbendy, for (lays 
the printed Caſe, Parliament Caſes 71) it perhaps would 
be prevalent againſt an Heir, but not againſt a Purchaſor; 
and ſo I conclude it to be beyond a Perhap. ** 

It is objected here (as in that laſt Caſe) that the De- 
mand of Dower is a Right not ariſing by the Agreement 
of the Parties (which if defective or imperfect, might 
be ſupplied by Equity) but by Operation of Law : Now 
I preſume the Difference is meant between a defeCtive 
Jointure and Dower ; but I conceive that it is a Diſtinction 
without a Difference in Words only, not in Senſe, anda 
Marriage is as much a Contract (and I am ſure more 
Sacred) and ought to be as much regarded and relieved 
as a defective Jointure, which is the Agreement of 'the 
Parties, the Diſtinction is commonly exprefled in Lat, 


* 


— 
In Curia Cuncellaria. 22 
Wife, and that the Law makes ought to be regarded, 
and ſupported by Equity preferable to the other; they 
are both grounded upon Contracts, as my Lord Chan» 
cellor Jefferies ſays,” in the Report of Lady Radnor's 
Caſe, and he could not imagine a Reaſon why a Jointreſs 
hould be relieved againſt ſuch a waiting Term, and not 
4 Dowreſs; it is there alſo agreed, that if a Leaſe be 
made precedent to a Marriage in Truſt to pay Debts, 
the Heir paying the Debts ſhall be relieved againſt the 
Leaſe, and ſet it aſide, why not the Dowreſs ? I think 
fo takes [7 3 TRI, 
I ſhall now give an Anſwer to the Judgment in my 
Lady Bodmyn s and Yandenbendy's Cale, which is cited to 
over-rule this Caſe in Point. F 25461 
I conceive, that Caſe purely to have been decreed in 
Favour of a Purchaſor, and the Strength of it to be 
grounded on the general Inconveniencies that would at. 
tend all Purchaſors bona fide, without Notice, Which was 
the Point my Lord Fefferies and Sommers went upon, and 
for which Occaſion was cited the Cafe of Buſſe: verſus 
Noſworthy, 26 Car. 2. in Lord Nottingham's Time, which 
was thus, Noſworthy pleaded himſelf a Purchaſor for 
valuable Conſideration: without Notice, which Plea being 
proved, came to be heard upon the Merits, and the Lord 
Chancellor declared, That a Purchaſor, bona fide, and 
without Notice of any Defect in his Title at the Time 
of his Purchaſe, may lawfully buy in any Statute Mort- 
gage, or any other Incumbrance; and if he can defend 
himſelf by thoſe at Law, his Adverſary ſhall have no 
telp in Equity to ſet thoſe Incumbrances aſide, for Equity 
will not diſarm a Purchaſor; and Precedents of this 
Kind are very ancient ànd numerous, where the Court 
has refuſed: to give any Aſliſtance againſt the Purchaſor, 
either to the Heir, or to the Widbwy, the Furtherleſs or 
to the Creditors, or to ont Purchaſor aguinſt anotlier, 
and this Rule in Chancery is in Vindicationtof the Com- 
mon Law, where the Maxims which refer to-IDiſcents; 
Diſcortinuances, Non-Claims, and Collateral Warranties 
SP = | are. 


250 De Termino Paſcha, 1) ß). 
are only the wiſe Arts and Inventions of the Law 1, 
protect and quiet the Poſſeſſion, and ſtrengthen the Right 
of Purchaſors, W. ni D200612 eie. 
I have cited theſe Reaſons at large, becauſe it ſtreng. 
thens the Judgment in Vandenbendys Caſe, and let al 
ſuch Purchaſors be ſupported and protected; but ſurely 
the Precedents in this Cafe will not ſupport the Heir 
in our Caſe, ' againſt another that Demands her Dower. 
As to the Precedents, I ſhall mention ſome that 
weigh with me, beſides the natural Juſtice of the Caſe. 
The firſt I ſhall make Uſe of is Fletcher and Robinſoy\, 
Caſe, 6 May 1653. Henry Robinſon on good Conſideration 
promiſed to aſſure the Manor of Buckton to his eldeſt 
Son in Fee, but falling into ſome Trouble for Counter. 
feiting a Warrant, he convey'd-Buckton to his younger 
Son, in Truſt, only to ſecure it againſt a Forfeiture; 
the Father being freed. from Trouble, convey'd Buckton 
ro his eldeſt Son, and dies; the eldeſt Son dies and leaves 
a Widow, having no Iſſue, and the younger Brother his 
Heir; on Dower brought by her, the Conveyance to the 
younger Brother was given in Evidence, whereupon ſhe 
was Nonſuited; but upon a Bill brought by her here, 
the Caſe appearing, ut ſupra, ſhe had a Decree, and a 
Commiſſion directed to ſet out the Thirds; and tho 
this was much conteſted, yet Equity and Juſtice prevailed; 
and tho' the Time in which this was adjudged may be 
objected, yet were they learned Men who deliberated 
well and pronounced their Decrees and Judgments ac- 
cording to their Oaths, and according to Juſtice and 
Equity. SN Oh 
Serjeant Vaughan's Caſe is, in Point, and Snell and 
Clay's Caſe, which was heard 6 V. and M. 

S The Common Law is, That if a Rent be reſerved on 
a Leaſe for Years, made precedent to Marriage, the Wits 
ſhall recover Dower of the third Part of the Rent im- 
mediately, and alſo of the Land, with a Ceſſat execu 
durant. Termino. e E 
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Why then ſnould not the Declaration of the Surplus 
of the Profits to the next Perſon to whom the Frechold 
ſhall come, be looked upon in Conſtruction, to be a Re- 
ſervation of Rent, as it is in Effect and in Intention, 
and ſo to be conſtrued in Equity to aſſiſt a Right of 
Power ; for à Rent is certainly part of the Profit of the 
Land, and is paid therewith, why ſhould not this ſup- 
ply a Reſervation in Equity? & mol 

I think I have Law and Equity on my Side, and like- 
wiſe the Precedents which, according to my Lord Hobart, 
270 are built upon Reaſon and Juſtice, and tantum ha- 
bent de lege, quantum habent de Fuſtitiaz I muſt therefore 
decree the Lady Dowager the Benefit of this Truſt Term, 
and that the Truſtees Mr. Ward and Mr. Dilkes do ac- 
count to her for the third Part of the clear Profits above 
the Charge of any yearly Annuities, from the Death of 
her Husband, and- from Time -to Time for the. future, 
during the Term, and the Term to ſtand charged there- 
with during her Life, the Truſtees to be allowed their 
Colts and Charges according to the Deed, and to be in- 
demnified, and Coſts to be paid to the Plaintiff, the Lady, 
and all the Defendants out of the Truſt Eſtate. 


Franklyn verſus Earl of Burlington. ©: 


K* CHARD Earl of Burlington, in 1697, deviſes : 5 0 


thus. Item, My Will and Pleaſure is, that the be Furni, 


8 . DMS ©4 3 BY | ture and Pic - 
Furniture and Pictures in my Houſes at A. B. and C. tures at the 


LES ; » A. . 
ſhall always remain there, and not in the Power of my — ot 


Executors to diſpoſe of, but ſhall - 80 with my ſaid 2 
Houſes to ſuch of my Grandchilden as ſhall be in the Tender con- 
Poſſeſſion thereof I 5 And then appoints, that the . 


Plate Gilt with, Gold belonging to his Chapel at, Ne. vih him | 
together with the Ornaments thereof, ſhould remain * 

to the perpetual Uſe of the ſaid Chapel, and makes anotter. 
D. Executor, ro whom he gives all his Perſonal Eſtate, 

dert. what is before bequeathed, of what Nature or Kind 


The 


ino Paſche, 1705. 

Nog N wel rHrY * — 
The Queſtion was, Whether the Plate the Teſtator 
conſtantly uſed and removed with him, when he went 
from one Houſe to another, ſhould go to the Executor 
by the laſt Clauſe, or belong to the Houſes under the 

Word Furniture e e 
My Lord Keeper was of Opinion, that the Word 
Furniture in a. large Senſe takes in Plate, but not here 
becauſe he diſtinguiſhes the Chapel Plate from the Fur. 
niture, and the Plate of ordinary Uſe that was carried 
with him, would no more be ſaid the Furniture of one 
than of the others, and he meant only the particulat 
Furniture of each Houſe, ſo the Plate went to his Exe 
cutors, and liable to the Plaintifts, who were Creditors, 
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Caſe, 204, ' Tilly verſus Bridges. 


Y Lord Keeper was of Opinion in this Cafe, 
that when one has Title to the Poſſeſſion of 
Lands, and makes an Entry, whereby he becomes in. 
titled to recover Damages. at Law, for the Time the 
Poſſeſſion was detained from him after fuch Entry; he 
{hall not turn that Action at Law into a Suit of Equity, 
and bring a Bill for an Account of the Profits, except 
in Caſe of an Infant, or ſome other very particular 


Circumſtances. 


e 4h Beſt verſus Stampford. 
S. C 


F L Feme Inheritrix before Marriage raiſes a Term 
Arif ite 8 for 10 Years in Truſt for her intended Hu- 


1009 Year in band to receive the Profits during their Joint Lives ; 
Husband, for and if they ſhall have any Children, in Truſt for ſuch 
jos Hen. Children, their Executors and Adminiftrators during the 
dren. (if any) reſt of the Term; and if the Husband ſurvive her, in 
vors and Ad. Truſt for him, during his Life; but if ſhe ſurvive him, 


miniſtrators; then 


and if the 3 
Wife Sur- | | "IS | 

vives, in Truſt for her, her Executors and Adminiſtrators: The Husband dies without Iflue; the 
Wife marries a ſecond Husband, and dies; the Husband takes out Adminiſtration to her, yet d 
that the Term ſhould attend the Inheritance. | 
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chen in Truſt for her, her Executors and Adminiſtrators, 
during the reſt of the Term. 

The Husband dies without Children, and the Wife 
ſurvires, and takes another Husband, who ſurvives, and 
takes out Adminiſtration to her. be PAL 

The Queſtion” was, If the {aid Term ſhould go to 
him, or attend the Inheritance, and go to the Heir; 

Lord Keeper. This is only an unſkilful Declaration, 
and not the Intent of the Party, and the particular Pur- 
pole being ſerved, it muſt attend the Inheritance, for ſo 
| think it was at her ſecond Marriage, and that could not 

be altered by her Death; for Equitas ſequitur Legem, 
and cited Po/lhill and Pollhill, and if the Term and In- 
heritance had been in the ſame Hands, *twould have 


merged, ſo here it ſhall be attendant in Equity. 


9 ö a * ä © — * 9 * * —_—— 2 8 o 


8 2 y 11 — 4 2 - 
__ + — 1 *** ** d - = — 

reer bo bn” OR Ly 2 1 — — — => \ — 
5 — — "uM 8 

- * {OY — — 8 - 

ACM 5. —— — 2 - 5 a 
4 _ 2 — 1 % - r : 44 12 — 4” 7 
8 2 = "7 Fs 


Wo 


bl 
Termino S. Hillarii, 
eiiie 


In Curia CaNCELILARIRE. 


* 1 ll. n 2 2 * —_— «„ AM. Fay * 


Caſe 206. Parrot verſus Treby. 

5 January. | 

Where on a N a Bill brought to call a Truftee to an Account, 
1 it was held by my Lord Keeper, that if he by 


* an: : 
nt Anſwer ſubmits readily to it, tho on the Account he be 


ubmirs ge. found in Debt, yet he ſhall pay Intereſt for the Balance 
tho! found in Only from the Time of the Account liquidated, and no 


Debt hall Colts, if he has not misbehaved himſelf ; but whereas in 


pay Intereſt 


tor the Bal- this Caſe, he ſaid, in his Anſwer, he believed the Plain- 


Jance only, 


from the * tiff conſiderably indebted to him; and after the Matter 


Lime of the 


Account 1i- had depended 20 Years, is found 200 J. in the Plaintiff' 
pudared, and Debt, he ſhall pay Intereſt from the Time of the Bil; 


the Account Money for the Plaintiff, uſeleſs, or unemploy'd, and in 
mere, it.» Manner dares the Plaintiff to the Account, and therc- 


found in Ar- 


rear, ſhall fore muſt pay Coſts, as the Plaintiff muſt have done, if 
pay Intereſt . 


and Coſts, he had been found indebted to him. 
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HERE a Woman before Marriage, by Conſent , ben G 
of the Man makes over her Eſtate, Real and vert, who 
Perſonal, to be at her own diſpoſal, all the Product or In- & Rel 
creaſe of it, or that which comes in lieu of it, ſhall-be Pte fbr 
alſo at her diſpoſal. r 


tled to her 


3 ſeparate Uſe; 
may diſpoſe of ſuch Profit as ſhe pleaſes: 
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Termino Paſchæ, 
1706. 


In CuxIA CANCELLARIE, 
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Powell verſus Bell. | Cale 208. 
F. E Defendant had married an Adminiſtratrix to An Execu- 


her former Husband, to a Share of whoſe Perſo- init a4 


nal Eſtate the Plaintiff was intitled, the Adminiſtratrix Hs the 


Was likewiſe intitled to a Third; and before her ſecond Eitte, and 


then marries 


Marriage had waſted great Part of the Eſtate, and and dies, the 


then died. Husband 
n died, 1 


chargeable in 


Equity to 
This ante it in 
Dis as 7 i | : Nature of a 

55 0 far as any Fortune of his Wife's come to his Hands will extend, unleſs he had made « 
dtement on her Adequate to that Fortune, without Notice of the Debts os Devaſtavits. 
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This Bill was brought againſt her Husband to have an 
Account of the Eſtate, and a Satisfaction for his Share 
and being heard at the Rolls, an Account was decreed 4 
be taken of what of the Eſtate had come to the Hand; 
of the Adminiſtratrix before her ſecond Marriage; and 
alſo what had come to her or her Husband's Hands ſince 
the Marriage, and the Plaintiff to have Satisfaction againſt 
the Defendant abſolutely, for ſo far as came to his 
or his Wife's Hands after Marriage, and for what came 
to her Hands before her ſecond Marriage, to have a $4. 
tisfaction againſt the Defendant, ſo far as he had any 
Eſtate of his Wife's, and this was affirmed on Appeal to 
my Lord Keeper. 

Mr. Vernon ſaid, it has been ſeveral Times held, that 
where a Man marries a Woman, without ſtipulating for 
any particular Fortune, or making any Settlement; if 
after the Death of the Wife, Debts of hers appear, the 
Husband (not being a Purchaſor in ſuch Caſe) ſhall be 
anſwerable for the Debts of the Wife in Equity, ſo far 
as he had any Money or other Perſonal Eftate of hers. 


Caſe 209. Aſtry verſus Aſtry. 


If a Man N this Caſe was cited the Caſe'of Sir George Crooks 


gives his 


Nana his ; Daughter, who had left a Power to his Wife to de- 
Eftare a Viſe her Eſtate among his three Daughters in ſuch Pro- 
cs Cl. Portions as ſhe ſhould think fit; yet it was held in thi 
dren, he mult Court, that ſhe mult divide it amongſt them Var un- 


do it equally. ; s x 
| leſs a good Reaſon can be given for doing otherwiſe. 
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Term. S. Trinitatis, 
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In Conia Cancettanis. 


Caſe 210. 


Orly verſus Lord Mobun,/ 


1 Gerrard, Tenant for Life, with Power to Do. ex 8 

Leaſes for 21 Years, or three Lives; ſo! as upon Life, with a 
every Leaſe of ſuch Lands as have been uſually letten, _ Leaſes 
and Fines taken for them, the old accuſtomed Rent or more ook. wt wg 


be yearly reſerved, and ſo as upon every Leaſe of other miſe, rede. 
Lands not uſually letten, nor Fines. taken for them, tes | ren 
there be reſerved the beſt improved Rent that can be cher — 
gotten for the e 101 the 8 to W r. 


Parts thereof. 1 id Rath 1 


— Garatd: * * A 21 n ae 4 
miſes to the Defendants all uch Lands as have been uſu - 
ally letten, and Fines taken for them for 99 Vears, 
if three Perſons ſhould ſo long live, with a Reſcrration 
in theſe Words, yielding and —— therefore, the reſpec- 
tive old and. accuſtomed yearly Rents, and if this Reſerva- 
tion was purſuant to the FO was che Queſtion. 


12 ; 
44a 3 £& \ * c , . « 9 
* 
Fat Uu u MIV 
- Wn.” 1 * 4 18 


0 


ö 18 
Fe \, ＋ a : | 4 
7-1: he cBoweyy! 3:2) ! 


Power ſhould be turned Verbatim into a Reſerration in 
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1706. 
My Lord Chancellor being aſſiſted with the two Chief 


Juſtices, Holt and Trevor, decreed, that this Leaſe: was 
not good to bind the Remainder- Man. r 
But my Lord Chief Juſtice Holt differed in Opinion, 
and held this Leaſe 3p: 00 . * | 
ff. Becauſe the Reſerwtion being in the very Word; 
of oa 211. 18 Poker Was good! Ik Relervation 
mult be ſo too, for the ſame Words muſt have the ſame 
Meaning in both; and if a Sum certain had been re- 


ſerved, yet it muſt have been averred to have been the 
ancient and accuſtomable Rent, or more; and therefore 
this Reſervation in the Words of the Power may he helped 
by ſuch an Averment, and conſequently is good. 
2dly, That if any of the Lands compriſed in this 
Leaſe, had not been anciently lett, tho' the Reſervation 
in ſuch Manner as to them would be void, yet the Leaſe 
would remain good as to the others. 
Zah, Though all the Lands were compriſed in this 
done Deed of Leuſe, yet the Remainder Man, who is to 
have all the Deeds in his Cuſtody, might eaſily diſtin- 
guiſhithem, as well as if they had been lett by ſeveral 
Leaſes as they were formerly: 
But my Lords Chancellor and Trevor, held this Leaſe 
void againſt the Remainder M²an, and not purſuant to 


enen 319 „ err eee 
It, Becauſe it was intended, That the Words of the 


Leaſes; and to ſay, that if the Words in the Power are 
good, they cannot be bad in the Reſervation, ſuppoſe in 
the Power to make Leaſes, it was provided that in cuery 
ſuch Leaſe there ſhould be inſerted ſuch Covenants 
are uſual in Leaſes in that County, and a Leaſe weie 
made in the very Words of the Power: -' Would this be 
good? Certainly not, nor would it be aided by any ſpe- 
cial Verdict, finding the Govenants uſual in that County. 
24ly, The Queſtion in this Caſe is not between the 
Leſſor and Leſſee (between whom, perhaps, the Leaſe 
might be good, and the Rent regoverahle) but the & 
3 == 7 100 
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og is, a8 to the Remainder-Man, whoſe — 
and Inheritance is to be charged by a Power, which is to 
be taken ſtrictly, and} is, nat -purſyedzi for the Intent 
thereof was, that a certain Rent might be reſerved upon 
every Leaſe to be made, that ſo he in Ryminder might 


TF 


Recovery thereof, which as this Reſervation is, 


do, but will be inyolved. in pexpetual — 2 — 5975 


Uncertainty,, for he muſt not only aver,and-avow;. that 


the Sum he diſtrains os is the ancient Rent, _ muſt 


alſo prove it; Ic 
ancient Rent, then may Nopſuis the R R 


and ſo toties quoties, he deſtrains or avows' for any — 


the Tenant, by ſhowing that another Rent has . re- 
ſerved, May - taffle him, and keep the Land; in ſpight of 


his Teeth, without apy, Rent-at all, till be i; ſo lucky. * 


to hit upon the true Sum xeſetved upon every ſeveral 
Leuſe, which will be vexy difficult for him ＋ the Re- 
mainder to do, and is no ways: agreeable to the Meaning 
of the Power; but if a certain Sum had been zeſerved, 
and the Counter- part ſnown under the Tenant's Hand, 


he mult either ſhow à more, ancient Rent, or it will be 


preſumed for the Plaintiff; and 1 he thould ſho one SET 


g of his own: Leaſe, py rap ani he ſhould 


3 is abſurd, and without defeating) of the Leaſs 


can never avoid; Fayment of fthe Rent when it is) re- 
feed in Certainty 3 but, as dis xeſerved here: tis wholly 
uncertain, and my Lord Chauceljor ſaid, it was: the firſt 
attempt that ever was made to delegate the Power gene · 
rally, that was to have been; executed particularly, and 


Was a new Invention, tending to introduce Perry, 
Forgery, ang Halle 2 An ad to he conte; 


nanced, 
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What ſhall 
be ſaid, an 
ra 
in the 
of x av to 


ohh GRICE: thy: Will Jeviſce his Real Eftite to hi 

Wife, for Life, and after to Thomay his Son for 99 

Feng if be ſhould ſo long live,” charged with the 

Payment of 5 l. apiece to Jubi and Thomas, the 

two eldeſt Shs of his Son "Thou, at their Ages of 21 1 

Years,” and dies : neo 
Afterwards uh the Oealion djth in BY „An 1. 

fant, and Inteſtate, aſter in 1698 Thomas the Fits 

dies, without taking Atinin;firatoe to John His Son; 

| and a Bill was brought to have an Account and Diſtribu- 

tion of the Perſonal Eſtate of "John Grice the Grandf. 

ther, Thomas the Father, and John the Son; 7 

On hearing the Cauſe, the Court had decreed the 

500 L Legacy deviſed to John the Grandſon” to be 

diſtributed amongſt his Mother, Brother, an Liſte: 

equally ; and a Bill of Review" 'being _— to reve 

this Decree, - dn 

Lene, The firſt Error ger Was, t on che Death of 

—— John the Grandſon in the Life of Thomas his Father, his 

1 a Legacy veſted im his Father by the Statue of 


Death veſts FOO J. 


3 Diſtributions, tho he took not Adminiſtration t to him, 
Statute ” and- ther efore ought not to have been diſtributed, 48 the 
Bons 1 Perſonal Eſtate of John the Grandſon, but as thePerſonal 
he took nor Eſtate of Thomas the Father, and then the Mother would 
arenen to be intitled to a third of ity) and twas admitted it ought 
a to have been ſo, 857 1 
| But *twas inſiſted, this Brror did not g in the 
Body of the Decree as drawn up; for tho tWas laid in 

the Bill, that the Grandſon died. in 16 94. and the 

Father in 1698, and that tis confeſſed in the Anſwer 

they died about the Times in the Bill ; yet the Defen- 

dants being Infants, their Admiſſion is not ſufficient un- 

leſs proved, and it ſhall be ſuppoſed it was not proeh 

3 caule 


I 7 e N 
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FT i, hadz the Court could not have made. ard 2 
Decreez and the Proofs now. cannot, be referredi.to....; |! 
On che other Side, e ſaid, taking che Fact do be 
as appears on the Fate of t be Decree, a5 "drawn: up and 
inrolled, tis a e Error, and it muſt be ſo taten now, 
and the Queſti ion is not at preſent, | We an Infant 8 
Admiſſion be good or not. rad: e 

The Court held it an Error appearing i in fb Bure of 
the De, 1 te Dee 1 n 


" Loid Bath bells Hiwi l e 412 


Bill was brought for a perpetual =" to Chancery 
A ſtay the Defendant from bringing any more Eject- 1 
ments, to try his Title at Law, ſuggeſting, that the I: jun&ion, 
Plaintiff had "fre Verdicts, and that it was an unrea- Panty has 


ſonable Vexation, Cc. thanlbee to put his Title in per- had five Ver- 


| dicts in Eject- 

petual Peace, Was the End of the Bill. py — . 
w els 
there be ſome Ingredient i in the Cauſe, which gives the Court . as Truſt, Fraud, Ac- 


eident, Oc. 


The Lord Keeper, after this had been fully debated, 
took Time to conſider of it, and now delivered i 
Opinion, viz, That to give the Court an Original 
Juriſdiction, there ought to be a Fraud, or a Truſt, or 
ſome Accident fall out in the Caſe, to prevent ſome 
great Inconvenience, as between a Lord of a Manor and 
the Tenants thereof, to ſettle the ſeveral Rights; if in 
Caſe the Right between the Lord and the ſeveral 
Tenants was to be ſettled in ſeparate Actions, the dif- 
hiculty upon the Lord would be inſuperable, by Rea- 
{on of the Multiplicity of Suits at Law, the like in 
ſettling Boundaries, &c. Therefore this Court will in- 
terpoſe and Fe an Iſſue to be tried, and the Con- 
ſcience of the Court thereby informed and ſatisfied; 


this Court will then put the whole in Peace by a per- 
petual Injunction. 


x 1 1 


Bur 


De Term. 8 Trin 1706. 


— ——————_ . 


But chis Cale, 85 CTY was' in its Nature r e and 
ald not fall under the general Notion of à Bill of Peace. 
this being only between 4. and B. and one Man is adde 
to contend againſt another; and if the Courts of Lav 
on new Demiſes, will not ſuffer the former Verdict t, 
be pleaded, he could not help it, he ſaid, he was ſac 
fied of the Vexatiouſneſs of the Defendant i in this Caſe, 
but if it was a/Grievance, it was in the Law, Which 
was proper for another Juriſdiction, viz; the Parliament 
to reform, and that it would be Arrogance in him 5 
Decrees or Injunctions to take Upon 6 op Reforma 
a e N10 
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 Hoskins verſus Hoskins. 


IR John Hoskins by Will, amongſt other Things, 4b Will. 
deviſes to his younger Son Henry Hoskius 750 l. and to his Son, 
afterwards buys him a corner of - Horſe's Employment, rd thy; 
and paid 6 50 l. for it, and it was proved to be intended ur He 

this 650 J. ſhould be diſcounted out of the Legacy „ and Employment 
| that he would ſtrike ſo. much out of his Will as ſoon which Sum 
23 the Accounts came from London to him, but died be- r inn 
fore they came, without altering his Will. c fake ur 
| Held that the 650 l. ſhould: go in Diminution of the 750 . 


Per Curiam, This Money paid for the ſaid Commiſſion 
ſhall go in Diminution of the Legacy, and be taken in 
Payment and Satisfaction of ſo much. 

Another Point was, Sir John by his ſaid Will deviſed 
the Uſe of his Houſhold Goods to his Wife, during 
her Widow hood, and made her Executrix during her 
Widowhood ; and if ſhe ſhould die or marry, he ap- 
pointed his Son and Heir to be his Executor; he alſo 
deviſed ſome Curioſities and Rarities to remain; as Heirs 
Looms in his Family; and the Queſtion was, If the 
Widow, who had this Legacy of the Uſe of the Hou- 
ſhold Goods during her Widowhood, {ſhould have the un- 

To F — paſed 


*, $4 emen 
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— —.̈ — — _ moe 
"Afpoſed $1 urplus of the perſonal Eftate, or if it 8 


be iſtributed according to the Statute of Diſtributions, 
My Lord Keeper was of: jon, as this Caſe is, ſhe 

ſhall have the Surplus, for ſhe has but a limited Exec. 

torſhip.; and tho h 2 urt has diſtributed the Sulu 
where the Executor has on à fuppoſed Inter. 
tion of the Teſtator, that PL intended hin o for; 
yet here it cannot be intended ſo, as to exclude the 
Heir when his Executorſhip ſhall take Place; for as t 
the Heir Looms that appears to be given to another Intent, 


and not to exclude him from the Aar nun l 
the Wife in this Caſe. be excluded. n 


onus — Murray ves "Wiſe & . 


4. devidhy A By Will deviſes 501: to the Defendant, his Daugh: 
Heir ar Law, . ter and Heir, nd gives all the Reſt and Reſidue of 


: and gives his his Real and Perſonal Eſtate e en to r WI Wife, and 


Reft, and Re- 4809 
naue of his makes her ſole Executris. a 


Real and Perſonal Eſtate, and aer her Wiecutmix, theſe Words paſs a Fee to the Wike "Us 


ves e en „That theſe Words do not paſs 4 Fee 
being joined with the Words Perſonal Eſtate, for which 
were cited; C/o Car. Wilkinſon verſus Merryland, 3 Mod 

164, and Heylin verſus Heylin 228, and 4 Mod, 8 95 and 

the Earl of Bridgwater and Duke of Bolton. 

But after {ome Time taken to conſider of it, my 

Lord —_ decreed, that this Deviſe carried the ee, 


Gale 215. ; e verſus Smith. 


NE deviſes in theſe Words, as to my Tempora 
Eſtate wherewith God hath bleſſed me, I give and 
diſpeſ e thereof, as followeth ; Firlt, I will that all my Deli 
be juſtly paid, which I ſball at my Death owe or ſtand in. 
debted in to any Perſon or Perſons whatſoever, alſo I deviſe 
all my Eſtate in G. to A. B. and this was all the Real Eſtate 
the Teſtator had, and per Lord Keeper, this Will creates 
a Charge on the Real Eſtate for Payment of Debts. 1 
30 Noys 


In Curia Cancellariæ. en 


Noys verſus, Mordant. Cale 216. 


Being in Poſſeſſion of an Eſtate that was a Mort- A.Mortgagee 
gage in Fee, by Will deviſcs it to his Daughters B. i fe i 
and C and their; Heirs, and dies; B. marries*and. dies, viſe ir to his 
the Queſtion was, Whether the Share of B. ſhould be b d 
decreed Real or Perſonal Eſtate, and conſequently go to ons ef he 
her Heir, or to her Husband, as her Adminiſtrator. — 
dies, held that her Share ſhould not go to her Huſband as Perſonal Eſtate, but ſhould deſcend to 
the Heir of the Wife. | 
My Lord Keeper decreed it againſt the Husband, and 
put this Caſe, a Man ſeiſed of Lands in Fee, which 
were only mortgaged to him, deviſes them to his Son- 
and Heir, and his Heirs; ſurely theſe Lands ſhall de- 
ſcend as an Inheritance; or tho? the Mortgage be paid off, 
ſtan't the Money be conſidered as Lands, and go to the 
Heir, and his Heirs,. as the Lands would have done, and i 
this purely by the Intention of the Teſtator? And did 
not the Teſtator, who had a governing Power, intend in 
the preſent Caſe, that the mortgaged Lands ſhould be 
conſidered, as any other Lands of Inheritance, and be 
ſubject to, and directed by the ſame Rules that other 
Ellates are? 80 l 
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IN Curxia CANCELLARIE. 


Caſe 217. Woodman with Stute. 

A. being HE Defendant nt .coming home from Blakenh Fa 
Husband g. i} finds the Plaintiff naked, and juſt LY to Bed 
ing de bed to to * Wife; be thereupon gets a Note from him of 


gives hn? se. 500 l. which was in June, aſterwards in Auguſt following 
Payment of. the Plaintiff gives him a Judgment, and in October Il. 
5004 A Sil lowing Fucks Copyhold Lands to him bg hs 4 | 
againſt the farther Security. 


Securities, 


alledging, that it was a Plot to catch him, and that he was compelled by 3 to enter into 
them. Bill diſmiſs'd. 


The Plaintiff brought this Bill to have the ſeveral de- 
curities delivered up, alledging, a Contrivance to catch 
him in that Manner, and that he was drunk, and did 
not know what he did; and that the Defendant with an 
Ax threatned to cut him! in Pieces, ſo that he was under 
Terror; and that the Defendant himſelf had ſaid in 
Company, that the Securities were for Money lent. 

My Lord Chancellor obſerved, that there was no Proof 
at all of a Plot to catch the Plaintiff ; in this Manner, 
nor that he appeared to bes ſo diſordered or frighted; 
for he continued in the ſame Mind when he was in cool 


Blood, at the ſeveral Times of giving the three dif- 
3 e ferent 


" N Cum a \Cancellan a \ ET 


8 „ 11 


cent cure and it was proved,” that he e — 
the Defendant ' in giving out, that that Note was 'given 
ro a Bargain of Graſs, ſo that he knew What he r 
about, and had a Mind to-conceal it. 
If a Jury in chis Cafe hal: gen Fa cha Us 
Court could not 1 and why ſhould it? When the 
plaintiff himſelf has three Times given and aſcertained 
the Damages againſt himſelf, it ſhows he thought the 
Damages but reaſonable ; ſo difmiſe'd the Bill, but without 
Colts; becauſe the Defendant hat bragged of his Bar- 
git which was a -8ign/ he thought hHimſelf over- paid, 

but my Lord Chancellor ſaid, he would e 
the ne e 


eee 5 : BY | Caſe 218; 


N vel gives his Niece by Will 100 ebe Niece 
marries, but antecedent to the Marriage the 5 
ther takes a Bond from the then intended Husband, 
pay him 200 J. in Caſe the Daughter ſhould happen to 
die without Iſſue Male, in the Life Time of her Hu- 
bend, the Daughter did die — Iſſue Male, living 
her Husband; whereupon the Father ſued the Husbai 

at Law upon this Bond, and the Husband brought his 
Bill here to be relieved againſt this Bond, and had a 
Decree accordingly ; for it appearing that no Miter — 
paid, nor Conſideration for entridg into it, the G0 
took it to be in Nature of a Wrricg⸗ Brokage Bond, "and 
therefore ordered it to o be delivered "up 


Cart he ee Bs, = Caſe 219. 


{I} 4thew Bletſoe by his Will deviſes his Lands to his 4. device. 
eldeſt Son S. Biege, and his Heirs; but his Will e 
and Mind is neverthelefs, that the ſaid 5. Hlet ſoe ſhould and Daugh- 


ter out of 


Pay out of the Land fo deviſed to him, the um of 600 I Lands, Por- 


„tions of 6001. 


Vibe at 2, 
| wah f Maintenance ; the Daughter marries, and dies under Age, 'havi ing two Children; held that this 
not (ach an Intereſt veſted in her, as ſhould 80 to her Husband as Adminiſtrator. 


a- piece, paya- 
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"De Terms $ ich 1 1708. 


God to take out of this Life bis Son S. Bletſoe, before he 
his Son 


died two Months before her Age of 21 Years, and the 
Queſtion was, Whether this was not a ſubſiſting Chay: 


ſenti, tho' Sofvend. in Fumro, becauſe Intereſt "oo 
Demands, becauſe there was no Words in this Will which 


by the other Legacies. 


2 to. "his 1 Daughter Mary the Sum of 200 1. at her 
ge of 21 Vears; and to his Son Jahn 200 l. at his 
2 of 21 Years; and to his Son Matthew: the Sum of 


200 l. at his Age of 21 Yearsz and if it ſhould pleaſe 


attained the Age of 21 Tears, then his Will was, That 
Fohn ſhould not have the 2001. Gul o on him, 
but that it ſhould be paid to Mary and Matthew, to be 
added to their Portions, and he to have all the Eſtate 
given to S. Bletſoe, paying the 600 J. as before expreſſed, 
and that his ſaid Children ſhall be allowed 4 4. per dun. 
Maintenance for every 100 J. until their ſeveral Potion 
were paid. 
S. Blerſoe died before his Age of 21 Years, the Plain 
tiff married Mary, and has two Children by her, May 


upon the Land and Intereſt ſo veſted in Mary, as to in- 
title the Plaintiff as her Adminiſtrator to che l 
tho ſhe died under 21 Tears. 
It was urged for the Plaintiff, that theſe 1 were * Portis 
and ſo called by the Expreſs Words of the Will, and by 
the Civil Law a Portion is always conſtrued to be for 
Preferment in Marriage, which may happen long befor 
the Age of 21 Tears, as this Caſe was; and as to the 
100 /. that fell to her on S. Bletſoe's Death, and no Time 
was limited for the Payment of that, therefore the 
Plaintiff ought to have a. Decree, quoad, that at lealt 
It was likewiſe urged, that 4 1. per Cent. being allotted 
till they came of Age, made it an Intereſt veſted, and 
the Teſtator muſt intend this Deviſe, as a Debitum in Pre 


a Debt. 
But my Lord Chancellor diſmiſed the Bill as to both 


veſted any Intereſt in thoſe Legacies before the Age af 
21 Years; and as to the other 100 J. that was govern 
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Hedges verſus Hedges. se 
IIR Milliam Hedges being a Freeman of the City 1 

London, and having Children by two Venters, and Hoon 
being defirous to make a Difference between them in vous to make 


1 g / a Difference 

Point of Fortune, by his Will gives two of 'them a Spe- berveen his 
6 | | | N 
3 | 1 . tune, deviſed 

to two of them a Bond of 3000 J. Afterwards by Advice of his Lav (whom he conſulted about 


the beſt Method of ſecuring of it to them) the Clauſe in the Will was obliterated, and the Will 
bliſhed, and the Bond was altered, and new Security given in the Name of J. B. in Truſt for theſe 
two Children . yet held, that ing? 9 . muſt be brought into Hotchpot, if they would intitle them- 
{elves to any farther Share of the Perſonal Eſtate. Wy | 


Afterwards being in doubt, Whether it might not be 
beſt ſecured to them by ſome Act in his Life Time; he 
ſent for his Lawyer to conſult with him, and his Lawyer 
adviſed him to do it by Act executed in his Life Time; 
whereupon the Clauſe or Sentence in the Will which gave 
the 3000 J. was obliterated, and the Bond was altered? and 
a new Security given in the Name of Sir James Bateman, 
in Truſt for thoſe Children, and the Will republiſhed ; and 
ſoon after, Sir William Hedges died; and if theſe Children 
ſhould have an equal Share of one Third of this Eſtate 
with the other Children, and alſo retain to themſelves 
3000 J. was the Queſio. _ 
It was urged, to be the plaineſt Intent of Sir Milliam 
imaginable, that they ſhould, and it would be contrary 
to Equity, that the Miſtakes of the Lawyer ſhould fru- 
ſtrate ſo manifeſt an Intent. | 
That rather than this ſhould be conſtrued an Advance- 
ment of them in Sir William's Life, 10 as to make them 
bring it into Hotchpos, Equity ought to conſider it as a 
Deviſe cauſa Mortis, and that it ſhould go out of the 
Freeman's Legatory Part. 31 
hut per Curiam, this cannot be conſtrued a Deviſe, or 
donatio cauſa Mortis; for that is, where a Man lies in Pontio couſ# 
Extremity, or being ſurpriſed with Sickneſs, and not has ic is. 
ving an Opportunity of making his Will; but leſt he 
ſhould die before he could make it, he gives with his 
- 4 | own 
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own Hands his Goods to his Friends about him ; this, i if 
he dies, ſhall operate as a Legacy; but if he recovers 
then does the Property thereof revert to him ; but in 
this Caſe the Teſtator Sir M ated ddliberately, 8 
made his Election, that they ſhould take by à Gif 
his Life Time, al for that Puryoſe Altered the Serie 
and re publiſhed his Will. 1 
My Lord Chancellor farther Bid; Tint be believe the 
Intent of Sir William was, as has been ſuggeſted 3 but if 
Men will deliberately lay down Prethifſes, and from 
thence draw falſe Conclufions, this Court has no Juri. 
diction to ſet right ſuch Miſtakes; ; and tho Sir Willian 
thought, chat norwitfiftanding this Advancement, they 
would come in for an equal Share with the reſt FF: th 
Children; yet tis pla, that both he and the I. 
miſtook the Law and Cuſtom of London, amd ſhall thi 
Court interpole when there is ne Fraud bf equitable 
Circtimſtances in the Cale 53 and therefore decreed the 
3000 1. to be brought into the Honchpot, if they would 
intitle themſelves 16 = farther Share. 


"Y * * 


Caſe 221. Attorney General, at 1 . of 2 
Maſter and Fellows of Sidney College 
in Cambridge, verſus Bains and Mary 
his Wife, Heir of Dr. Johnſon & al. 


R. Johnſon ſeiſed of ſeveral Freehold and Copy: 
8 hold Lands, and poſfeſſed Iikewife bf divers Leale 
Fi op hold Lands, ſurrenders the Co yhold to the Uſe of his 
Sr after makes his Will m Writing, whereby he 


2 43-4 deviſts all his Eſtate, viz. Freehold, Co opyhold, and 
Leaſehold to Truſtees, their Heirs and Eecutor in 
Truſt, for the Maintaining and Providing for feveral poor 
Scholars of Sidney College in Cambridge, and For diver 
other Charities in his Will particularly expreſſed and di 
refed, and this Will was all written with his own, Hand, 
but had no Witneſſes to it. 
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| After wards he makes i Codial, whefein he recites and 
takes Notice of the Will, and this Codicil was Tubſcribed 


formance thereof. 2 acanraldut n 
It was urged, in Tupport of the Charities, that as to 

the Copybolde, no Queſtion could be made, but that the 
Will was ſufficierit, becauſe they did not paſs by the 
Will, but by the Surrender; and as to the Lealehold 
Lands, they being but Chattels, are Part of the Perſonal 
Eſtate, and not Within the Statutè of Frauds and Perjuries. 
As to the Frechold Lands, tho' the Will be not ef- 
fectual as a Will to paſs them within the Statute of 
Prinds and Fepjurier, for want of conforming to the (ir- 
cumſtancks Tequired by that Statute; yet it is good as 
an Appoimtrrebt to à Charity within the 43 EA. for 


ol 


which was cited 1 1 Co. the Caſe of Magualen College, 
where Want of Livery and Attornment ſhall be fu 
plied, and alſo Cons Caſe in Hob. 2 Rol. Rep. 3 8, 
and Didkes on ChdFitable Ufts i 10, where. it is held, chat 
Tenant in Tail without Fine or Recovery, may by Will 
or otherwiſe appoint to a, Charity, and ſuch Appoint- 
ment in All Caſes, white the Party, bas a diſpoſing Power, 
ſhall be ſupported ih Favour of a Charity, tho' other 
Ceremonies to other Purpoſes would be requiſite. 

It was farther urged, that the Codicil taking Notice 
of the Will, and being duly executed, that makes the 
Will good too, as if it was affixed to the Will at the 
Tune of the Execution thereof; for the , Law annexes 
and conſtrues it as Part of the Will, and the laying of 
t m another Place ſignifies nothing. 

On the other Side it was inſiſted, that the Will not 
being executed according to the Statute of Frauds and 
Perjuries cannot be good to pals the Freehold Lands, and 
the taking Notice of the Will in the Codicil cannot 
mend it, for that, for ought appears, might be executed 
in 


"De Term. 7 Mich, 1 = 


*. 
in another Room, and che Wiroeſe 10 chat . oF Kor 


nothing of the Will. 
Izhat Deviſes or Diſpo fits tions to a E were not 1 
all Caſes ſupported, that 1 infant, Feme Coverts, and Lung. 
ticks are as much diſabled in this as in all other Caſe, 
that the Reaſon why Tenant in Tail may without Fin 
or Recovery deviſe to a Charity, is becauſe the 43 El 
being wer town in Time, has repealed the Statute 4; 
Donis, and by an artificial Diſtinction between a Deviſe 
and an Appointment ; but the 29 Car. 2. is ſubſequent 
to the 43 ELN. and extends as well to a Charity & 
any Thing elſe. 

Lord Chancellor. I ſhall be very loth to break in upon 
the Statute of Frauds and Perjuries in this Caſe, as there 
are no Inſtances where Men are ſo eaſily impoſed. upon, 

as at the Time of their dying, under the 1 —— of 
Charity, for the Statute requires that the Will ſhall be 
ſo and ſo circumſtanced, otherwiſe it is void to all l. 
tents and Purpoſes. 

It is true, the Charity of Judges 1 carried Gal 
Caſes on the 43 Eliz. great Lengths, and thus occaſioned 
the Diſtinction between aperating by Will and Appoint- | 
ment, which ſurely the Makers of that Statute, never 
thought of. 

Afterwards it was decreed, that the Will not ; 
good, as a Will, could not operate as an Appointment. 
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Caſe 524. 


T rey verſus Terry ard Ragget. 


HE. Plaintiff's Wife Elia was the only Child of 8 
William Goodier, who made his Will, and the De- — un 5 
7 s Executors and Overſeers thereof, for the Benefit Will to AG 
of the Plaintiff Eliz, then and ſtill an Loſs, and im- Thing br 
powered them thereby to act and do as they — think the & we of 
would be moſt for her. Advantage, and died poſſeſſed of a 
Perſonal Eſtate to the Amount of 3000 1. and upwards, of the care 
which the Executors poſſeſſed theraſelves of, having firſt 5 pie in 


of Lands in 
proved the Will. 2 the * 2 


Name; but if he lends the Money on a bad Security he muſt Anſwer it out of his own Pocket 

Some Time after, the Executors hearing ſome Copy- 
hold Land was to be ſold, which lay contiguous and 
near to other Lands of the Plaintiffs, and which had 
formerly been ſold for 210 J. purchaſed the ſame in the 
Infant's Name for 200 |. and took a ee ac- 
cordingly. 

Another 100 J. they lent out upon Bond to one, who 
at the Time of the lending was a conſiderable Trader, 
and eſteemed a Man of Subſtance, having an Eſtate of 
50 J. per Ann. beſides his Trade, and ſeveral Witneſſes 
ſwore they would at that Time lend him 500 l. upon his 

Aa a a own.. 
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own Note only; but it 1 that he alter failed 
and the Money became deſp 

The Plaintiffs not Iikif as Copyhold — 
brought this Bill to have an Account of all the Teftator, 


noel wy EIT (Bet tendants 4 85 bed. 
cheßd to th 0 
upon denn g 2 Money, an ITY | ail the 


ks the Copyhold Land againſt their liking. ol 
It was inſiſted upon. to be the Practice of this Cour, 
that Executors had no Power to inveſt Money in 
Lands, unleſs the Will had, giyen them ſuch Authority 
becauſe the Succeſſion of was to go one Way, and 
the Succeſſion of Money or Perſonal Eſtate another; 
and here, by this Purchafe, the Husband would be defeated 
of ſo much of his Wife's Portion, over which he would 
have had Power, had not chis Purchaſe been wade, and | 


; therefore ! it ought not to ſtand. 

2 l The Defendants inſiſted upon the Power che 
 yave them to Act for the Plaintiff's Advantage, and 

this Purchaſe was ſuch; and as to the 100 J. * on 
the Proof they made of the Perſon's Abilities = th 
8 Tune they lent it. J" Dein 
1 * K to the 100 l. my Lord Chancellor ada lakhs to 
it, and make the beſt they could of the Bond them. 
fes, either by a Commiſſion of Bankruptcy, or other 
woiſe, as they ſhould be adviſed, and faid, ha did thn 
for Example to diſcourage'Men from raking ſingle Per. 
Jons Bonds; and that'confidering the Contingencies and 
Hazards of Trade. A Man's Bond for 100 L that is to 
lie any Time, is not Security for above 50 J. and fo be 
would take this, notwithſtanding his Abilities at the Timc 
of lending it; but as to the Copyhold Purchaſe, it ap 
pearing by the Proofs to be for the Plaintiff's Benefit, be 
decreed that to ſtand, and ſaid, that Purchaſes made in 
Infants Names, might be good enough, and here ſhe 5 
ſtill an Infant, and therefore the Time of her Agree 


ment or Diſagreement is not yet come; beſides, — 


martied, ſhe has no Will of ber own, and her "Oo 
1 ad 


1 


1 


b 


0 e Truſt was not made 2 Party, 
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already ſhown his Conſant to Pune m— 
bet 2 Timher off the Land. WA 166 28 oy cur 55 
Then it yy pray'd, hat, ſhe. might. have Liberty by 


the Decree to diſſent to this Purchaſe when ſhe came of 


Age, and to glaim the Money, but that my Lord diſal- 
ph like wife, an aid, 48 4 Tree falls ip *. it ” 
and menen Dr ae V 61:1), 
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2 2 verſus Clarks & a4. n cer 


"1 27 January. 


His © ll kung ht by a brate uo cotmpel the a cpu 
- Specifick — of Marriage Articles, and the 1 ma in 
| end therefore it was Party, bur 
pray d, ehatchd@uaſeraig ht not go on after opening the Bill needs not, 
and Anſwer, bocauſe if if the Bill ſhould be 'difmiſs'd, the Cour ga ir 
(:ftui que Truſs would not at all be bound by it, and 0 the i þ cara 
Defendants liable to another Suit for the ſame Cauſe. 
It was ſaid, that tho ſometimes: Bills brawght- —_ 
C:iui que Truſt had been allowed, without making che 
Truſtee a Party; yet that was upon the Cſtui que Tyuſs 
undertaking foe the Truſtee, that . conform to 
what — ſhould be mads, which might be reaſonable, 
he having no Intereſt at all in his bun Right; but a 
Truſtee — not ſo undertake for his Ceſtui us Fruſt. 
The Court ordered the Plaintiff to pay this Day's 
du, and to make 'the Ceſtui que Truſt a Party, and the 
former Bill, Anſwer, and Depolitions to: ſtand, and the 
next Day the Ceſtui que Truſt, who was a Feme Covert, 
was made Plaintiff bh her Brother, and Prochein Amy 
againft the Defendants, one of whom was her Husband, and 
the Courſe of the Court agreed to be, that a Feme Covert 
may ſue her Husband by Prochein Amy, they would not 
make her Defendant, becauſe 'twould have taken. Time 
to have put in her Anſwer: 
The Caſe. appeared to be, that Sir Nicholas Clark was 5 A.Surrender: 


the Reverſion 


Tenant for Life of en n with the Remainder; in Fee of 
Copyno 

a . to 2 to his 

on, to leſſen the Fine he muſt have paid, in Caſe it a come to by Deſcent » after the Son's 

Treaty of Marriage; the Father 21 the Wife's Friends, that 6 hjm by Deo was ſo ſettled, in 

Conſideration of which, and of ſome Leaſehold Lands, a Marriage was had, and 2000 “. Portion 

daid, this Surrender of the Copyhold held not to be voluntary or Fraudulent, 
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to his Wife for Life, che Reverſion to hirn ſelf in Fe- 


and makes a Surrender of the Reverſion' to his eldeſt 00 
in Tail, the Remainder to his own right Heirs, Which 
Surrender was made to his Son, with intent only to 
leſſen the Fine he would have paid, in Caſe the Reter 
ſion had come to him by Deſcent from is Father be 
having it by this Surrender as à Purchaſe; afterward, 
upon a Treaty of Marriage between the Son and a young 
Lady, who was to have 2000 J. Portion, her Friend, 
upon Diſcourſe of a Settlement, underſtanding the Ez. 
ther had à Leaſehold Eſtate beſides the Copyhold, pro 
poſed to have both ſettled; but told him, they relied 
chiefly upon the Copyhold, that being the only Equirz 
lent for the Fortune, upon which Sir Nicholas told them 
he had ſettled that already on his Son, by à Surrender; 
ard thereupon an Agreement was made for ſettling tbe 
Leaſehold Eſtate upon the young Lady, and the Iſſue of 
that Marriage, and reduced into Writing, and recitedthe 
intended Marriage and Portion, and that in Conſidem 
tion thereof thoſe Leaſes were agreed to be ſettled in 
ſuch Manner as therein mentioned; and after, a Settle 
ment was made accordingly; ſome Time after, Sir Nicholas 
Lady dying, and he being in Treaty for another Mar- 
riage, entered into Articles for making a Settlement upon 
her; and amongſt other Things, covenanted to ſettle the 
Copyhold Lands on her for a Jointure, Nc. to ſuch 
and ſuch, Uſes ; and now this Bill was brought by ber 
and her Truſtees (the Marriage being had accordingly) 
to compel a Specifick Performance of thoſe Articles 
For the Plaintiff it was inſiſted, that the Settlement 
on the Son was purely voluntary, before any Treaty of 
Marriage, and therefore fraudulent and void againſt 
Purchaſors for valuable Conſideration, without Notice, 
as the Plaintiff was; that if ſuch, (as a Settlement made 
in ſuch a ſecret Manner as this was) ſhould prevail agaiolt 
the Plaintiff, the Intent of the Statute 27 Elia. would 
be entirely defeated 3 and that this differed from a vo- 
luntary Settlement on a Wife or younger Children, for 
abu. | MIL ON) | "whom 


parties muſt be ſuppoſed; to be ff 
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the Mind 

| ſearched, and all 
that they intended to be contained therein; and ſeeing 
tar Agreernent mentions only the {cttling the Leaſchold 
Eftate to be the Proviſion intended, no extravagant Parol 


Declarations of the Father's having already ſettled the 


. pies 


Copyhold Eſtate on him, ought to be admitted, nor any 


Proof to enforce the ſame ; and then that Agreement in 
Writing ſtanding ſingly on the Leaſehold Eſtate, the 
Copyhold Eſtate which was long before ſettled, and at a 
Time when there was no Proſpect of the Son's marrying, 
ought to be looked on as Voluntary, as againſt, the Plain- 
tif, and the rather, becauſe the Intent of it appears to 
be only a Contrivance to caſe the Son of the great Fine 


he muſt have paid, in, Caſe it had come to him in 


Courſe of Deſcent, and for no other Reaſon ſince he 
was not to have it till after his Father's Death, he keep- 
ing the Eftate for Life ſtill in himſelf. © _ 

On the other Side, twas ſaid, that this ought not to 
be looked upon as a voluntary and fraudulent Settlement; 
as to the Plaintiff, becauſe it was the Chief Inducement 
that prevailed on the Friends of the Son's Wife to con- 
lent to the Marriage, and to give her ſuch a Fortune 


* 


and that if they had not been aſſured the Gopyhold was 


already ſettled on the Son, they would have inſiſted on 


a Settlement thereof, or not have given her ſuch a Por- 


tion, and to make void this Settlement now would be to 
Bbbb _ give 


1 1 
0 de Kaffe Pats a Snare and 

kühe His n or his Sort Wilke, and the 
the San being upon Record, due Prkrifts Wafpht is 
bad Wc thereto, and Tarvficd thetnfekres, an 
tere as fl OG pen the 9 
Akt, to farrtndbr the Copybold to him, when de tu 
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it were at Teſt Gn & 
Wa erty of rriage, it being regarded us N 
cement ant, t How becarme valuable, und 


70 be conlidered, if it kad been bit chen averted 
to the Son; afld it was not 7 to irfert dt in ddt 
Articles, it being an Eſtate of another Nattirs, mi 
paſs in indttter Mititler, aid being aleadly Herde, i 

s Tufficierſt in the Articles to provide For the ben 
Berk of what they Farther ititendell 40 ſbeute on the 
Marriage, Wthiotit taking Notice of hat was wired) 
Aettled to heir Satisfaction; And fo the \Copyhold pulſe 
4 the Surfender, as a a pfoper Soͤnveyanee för that Kind 
Inherititice, and the Leſeholtl by che Setter d 
roper Meths for carrying ver chat, and both tog - 
bY made the Settlement infiſted At A red upon tot: 
#Me, ahd Wete in Gonffderatibn f [Mittiage, and 
Märriag e portion "Which {hrs ty is u Walusbie Conſ. 
<Yeraticn, And onght not to 1 et aſſde tas Fraudulent 
in . Court of Equity, ant if Aided "Te Bil wit 
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Cale 22. , Powell verſus Powell 
A Decree | N this Cake was cited a Caſe where TT enant in Tal 
— Fall JJcontiacted for Sale Gf is Lands, and received pan 


fer E the Confide ration Money; and upon his not making 


is Eftate, he 8 
ſtands out 41L 4 
Procels of Contempt for not obeyi ing it, Yet his ins not bound by it. 
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good the Sale by Fine or Common Recovery, a Bill 


A ASS Sr] 


I 1 5 Curia Canceltarie 


2s. brought in Equity to compel him thereto, and a 
ww pronounced accordipgly; he notwithſtanding ſtood 
out all Proceſs A gainſt him to a Contempt, and then 


Gil Þ =o boy wail © perfected; and after re 
ERIE Tay 7: 
d; tho” te 


Tet in 7275 had — by the Fine or Recove 
have barred his Iſſue; GN he did not make Uſe of 
that Power, his Iſſue could not be bound "7 any other 
Act of his. 3 Wn 
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In Cuxia CaNcLLA RI. 


Caſe 225.  Whitcombe verſus Whitcombe.. 

Where the HE Plaintiff's Bill was to ſet out of the Way { 
order eh. veral Texms for Years kept on Foot by the De- 
— 2 an fendants, the Truſts whereof were ſatisfied, and to be 


her Infant admitted to redeem other Terms for Years on Pa 

r to be due thereon, that ſo the 
Plaintiff might be let in to try his Title at Law, in an 
Ejectment, as Heir to one Whitcombe, an Infant deceaſel. 

Upon opening the Bill and Anſwer, the Caſe appeard 
to be this, Peter Whitcombe, Father of the Defandants, wa 
a Turkey Merchant, and being abroad in Turkey ſeven 
Years, acquired a very conſiderable Perſonal Eſtate ; and 
upon his Return Home intermarried with one Mrs. Ser. 
rard, with whom he had 5000 J. Portion, and by her ha 
Iſſue two Daughters, both Defendants, and both under Ape; 
{ome Time after the Marriage, Peter Whitcombe purchaſe 
the Eſtate in Queſtion, being of the yearly Value of 6004. 
or thereabouts, and ſoon after his Wife died; and then 
he intermarried with the Defendant the Lady Hostin 
and about Septemb. 1704 died, leaving the Lady Hostin 
enſeint of a Son, whereof ſhe was delivered about three 
Months after her Husband's Death. Immediately upon 


3 1 her 


gain a Poſſe of what ſhould af 


i Fratris. 


"In Ca Cancellarie../ \ 


her 7 Death, the Lady Hostiat — upon by N 


whole Eftate, and received the Profits, thereof, and held 
Courts in the Name of the two Daughters, as Heirs. at 
Law, and cut down about 1000 l. worth of Timber for 
Maintenance of . herſelf and her Children; afterwards 
the Son was born, and lived about nine Months, and 
then died; thereupon the Plaintiff, as Heir at Law of 
the Whole Blood to the Infant, who was laſt ſeiſed of 
the Freehold, and Inheritance of . the Premiſſes, brou ght 
his Eje&tment to recover the Poſſeſſion thereof, and made 
out 15 Title thus, iz, Son and Heir of John Whitcombe, 
' who was Son and Heir of Peter Whitcombe; who was 
Grandfather. of - Peter Whitcombe the Merchant, Father of 
the Infant Son; upon the Trial, the Defendant ſet up 
ſeveral Terms for Years; j whereupon the Plaintiff was 
Nonſuit. . . 

He now brought chis Bill to be relieved at thoſe 
Terms, and have thoſe whereon nothing was due to be 
ſet aſide, and be admitted to redeem others, whereon 
any Thing ſhould appear to be due, that ſo he might try 
hi Title at Law to the Lands i in Queſtion. 

The Defendants the Infants, by their Guardian an- 
ſwered, and admitted, that their Father was ſeiſed of 
ſuch Eftate, . and had ſuch Iſſue, and hoped the Court 
would take Care of their Intereſt. 

The Lady Hokins admitted likewiſe fach Seil of her 
Husband, and ſaid, that after his Death ſhe entered and 
held Courts in the Name of the Infants the Daughters, 
and cut down ſuch Timber, and ſhe and the other 
Defendants inſiſted; they ought not be compelled to 
pe the Plaintiff * Aſſiſlance to make out his 

Itle. -— 0 
For the Plaintiff 3 it was inſiſted, that when the Father 
died, and his Wife entred generally, ſuch Entry ought 
not to be conſtrued « a Tort, when it will admit of ano- 
ther Conſtruction, as it will in this Caſe, and that is, as 
haring a Right and good Title as Guardian 3 in Soccage to 
her Infant Son; and then her Seiſin was a Seiſin for him, 
Cece and 
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and would intitle the Plaintiff as fully, as if the Af 


Freehold ; and then the Plaintiff as Heir at Law to the 


Plaintiff any Affiſtance for making out his Title to ftrip 
them of their Inheritance, that in the Caſe of Children 
it was not unuſual in this Court to relieve, even againk 


himfelf had been in actual Poſſeſſion, and though i 
might indeed, after ſuch general e 
Intention, 2s to make her A Diſſeifle 3 ab mmitio; 'asnf ſhe 
had afterw-ards levied a Fine; yet without ſomeTudhap 
-ſhe ſhoultl not be taken to be "wrong Doet, when by, 
_ reaſonable Conſtruction her Entry might be intentey 
lawful, and no Parol Declaration in Paifs, would ſene n 


make her Entry wrongful; and if this were "fo, hy Bll - 
nothing ſtood in the PlaintifPs Way to Hinder his: being | 


relieved in this Court; for as to the Terms for Teng 
they could be no Impediment, becauſe the Poſſeſſion or 
a Leſſee for Years, is the Poſſeſſion of him that has the 


Infant Son, who by his Guardian was laſt aCtually fel 
of the Frechold, Bad good Title at Law ; and th is 
ſo clear and known a Caſe, that they need not cite mam 
Authorities to prove it, for Co. Lit. 1 5. Where he treat 
of the Doctrine of Poſſeſſio Fratris, makes it clear Heyonl 
diſpute ; they attempted lixewiſe to prove, but couſd ut 
make it out, that Rents were reſerved upon thoſe Lala 
for Years, and paid to the Defendant the Lady Hodking 
as Guardian, which would have made ſtill ſtronger for 
them, beſides ſome Proof that the Defendants the Daugb - 
ters had 6000 J. provided for them by their Father in 
his Life Time, and that he declared his Eſtate ſhould go 
and continue in his Name and Family; and thereupon it 
was inferred, that they being already provided for, the 
Plaintiff's Application was the more reaſonable, ani they 
ought to help him to a Diſcovery for making good bis 
Title at Law. u en STO 
On the other Side, for the Defendants it was inſiſtel, 
that they were unprovided for by their Father, -and 
therefore were in the Nature of Creditors, and ou 
not to be compelled in a Court of Equity to give the 


2 an 


In Gin Cancellaria\\ 


* 


in Heir at Law; and therefore if a Copyholder deviſed 
his Land to his younger Children, or that it ſhould be | 
ſold to raiſe Portions for his younger Children, and | 
made no Surrender to ithe Uſe of this / Willy yet this 
Court would ſupply itfagainſtthe Heir dt Ww. 
Alſo it was obſerved, that the Infant don was met bn | 
till three Months after the Father's Death; und chat thke 6 
Mother entred immediately upoti her Husband's Heat, R | 
and that could not be as Guardian in Soccage tothe 
Son, for he was not then born; and if her Entry ati firſt 
was not as Guardian to her Son, which it could not poſ- 
flbly be, (ſhe did nothing afterwards to Alter ithe Nature 
of her Poſſeſſion, were it by Right or Wrong; ant as to 
the Daughters, ſhe could not enter as: Guardian in Soecage 
to them, for it never was heard of, that a Stepi mother 
could be Guardian in Socoage; beſides, ther Entry as v 
one third Part was in Right of her Dower at Common 
Law, and then, as to that, it was a Continuance of the 
Salin of her Husband, and took away the Deſcent of 
that third Part to the Son, and ſuch Entry for Dower 
was good, till avoided by the Heir at Law, or his 
Guardian. nhl! »þ 
"Twas likewiſe much inſiſted upon, that the Defen- 
dants were Children unprovided for, and therefore, in the 
Nature of Creditors, and Equity ought not to give him 
any Help, or make his Caſe better than it was at Com- 
K ca As, | 
My Lord Chancellor ſaid, he thought it a Caſe of great 
Compaſhon, and that he would give the Plaintiff no 
| Allftance, unleſs the Daughters were otherwiſe provided 
tor; but becauſe the Plaintiff alledged, that by a Deed 
in the Lady Hoskins's Cuſtody, it appeared, that 6000 J. 
vas ſettled on the Daughters, he ſaid, that if that was 
tully proved it might alter the Caſe, and ordered the 
Deed to be produced (tho? that was likewiſe greatly op- 
poſed) and the Lady Hoskins having ſuch a Deed wherein 


ſuch Proviſion was made, afterwards the Matter was 
compromiſed. 
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| Peridot upon the late Act of Pithatichs was: 
for enabling Infants of the Age of 12 s Yew, 61 
* * on whom any Truſt- Eſtate, or Morignge | . 
1 to convey to the 2 — —_— Truſt, ' or Mo 

t of the Money Executors, the pet. 
ro. et out the — in Truft to three Perſon 
the Eſtate in Law devolved 


that ſuch a one being the Survivor, was dead, a0 

an Infant, who was in 
Court; alſo the Declaration of Truſt was read, and the 
Conſent to the next Heir at Law to the Infant - ol 
and then an Order was made for the Infant, by her 
Guardian, to convey» over the 'Truſt-Rftate to the Ct 
* Truſt, and the Conveyance to be GOD by'th 
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DE 


Termino S. Hillarii 
1709. 


In Conra CaxcTLARIE 
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| Bucknal & al, verſus kin Caſe 227; 
NE Brewer, Supercargoe of a Ship which was to Where a fer- 


o a Voyage to the Eaſt- Indies, — ſhi a Bill of Sale 
on ha ſeveral = and Commodities, Lan rt * 
the Plaintiffs, 600 J. and gave a Bottomree Bond: to pay A Mo. 
40 J. per Cent. in Caſe the Ship ſhould reign (as they be 
called it) three Vears; and at the ſame Time made 2 . 
Bill of Sale to the Plaintiff of the Goods — Commo- wor. 
dities he had on Board (which was invoyced particularly) 
and of the Produce and Advantage that ſhould be made 
thereof; and this was in the Nature of a Security, or 
Pledge for the Repayment of the 600 J. and the 40 J. 
per Cent. Premium, upon the Ship's reigning three Years 

as aforeſaid. 

'The Ship goes her Voyage, and theſe Goods were ſold, 
and with the Money others bought, and thoſe likewiſe 
were inveſted in other Goods, and ſo there had been 
leveral Barters and Exchange of ſeveral Sorts of Goods. 

The Ship after three Years returns home richly laden 
with leveral Sorts of Goods; but it happened that 
D de d d Brewer 


e 


De Term. S. Hill. 1709. os 


at. 
A nt... 
„ 


vieh belonged to Brewer. 


him Credit as Tuch, chat the Difference has always bem 


Brewer died upon the Sea, in his Return home, and the 
Defendant Royſton, who was a Creditor of his by Judy. 
ment for 1500/. obtained before the Sale of thoſe 
Goods, takes out Adminiſtration, and takes Poſſeſſion of 
the ſeveral. Goods and Commodities returned home, 


y \ 


Account and Diſcovery of thoſe Goods, and to have 8. 
tisfaction for the Produce and Advantage that was mad: 
thereof. EY e 
The Defendant by his Anſwer inſiſted, that he wy, 
Judgment 'Creditor of a higher Nature than the Plain 
tiffs, who were at moſt entitled but to an Account, an 
in the Nature of Creditors by {imple Contract, and 
therefore could not come in till his Judgment vn 
latished. N WY > "OI 
For the Defendant twas urged, that Brewer's keepin 
Poſſeſſion of the Goods after the Sale, made it fraudu- 
lent and void as to Cteditors, who by this Meang were 
induced to think him a Man of Subſtance, and to gie 


And now the Plaintiffs brought their Bill to hare a. 


taken between ſuch a Sale or Pledge of Goods, and x 
Mortgage of Lands; for tho' the Mortgagor does ket 
the Poſſeſſion of Lands that is not fraudulent us toPur- 
chafors, who may by infpecting the Deeds diſcover the 
Title; but as to Goods, if there be no Change of the 
Poffeffion, there is no Alteration made of the Proper, 
but ſuch Sale is fraudulent and void. ien 

And a Caſe of one under St. Dunſtan's Church u 
cited by Sir Edwart Northey, where a Man took out Bre 
cution againſt him by Agreement between them, tht 
Owner of the Goods was to keep the Poſſeſſion of then 
upon certain Terms; and afterwards another gets Jud 
ment againſt the fame Man, and takes theſe Goods i 
Execution, and 'twas held they were well liable, and the 
firſt Execution fraudulent and void againſt any ſubſe 
quent Creditor, by Reaſon there was no Change of t: 
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Poſſeſſion, and 40 no Alteratian made of the Property; = 
and he ſaid, it had been ruled 40 Times in his Ex- 
rience at Guilahall; that if a Man ſells Goods, and {till 
continues in Poſſeſſion as viſible Owner ↄf them, that 
ſuch Sale is fraudulent and void as to Creditors, and that 
the Law has been always ſo held. a 1 
'Twas alſo ſaid, that admitting theſe Goods themſelyves 
ſhould be liable by Reaſon of the Sale; yet the Property 
of them being ſo often changed, the Plaintiffs EF nat 
follow them now, nor could Brewer make over to the 
Plaintiffs any Intereſt in theſe Goods, which are now 
come home, he having then nothing in them himſelf, 
and he could not bind by his Sale a future Right or 
For the Plaintiffs twas urged, that theſe Goods were 
pledged for the Security of their Money, that till Execu - 
tion actually lodged in the Sheriff's Hands, a Man is Owner 
of his Goods, and may diſpoſe of them as he thinks fit, 
and they are not bound by the Judgment, which makes 
no lien at all upon Goods, and that Brewer was but in 
Nature of a Truſtee for the Plaintiffs of theſe Goods, 
and they might follow them, and ought to have an Ace | 
count of the Produce they made. 1 l doe 
My Lord Chancellor was of Opinion, that the Truſt of 
thoſe Goods appeared upon the very Face of the Bill of 
Sale; that though they were {ald to the Plaintiffs, yet 
they truſted Brewer to negotiate and fell them for their 
Advantage, and Brewer's keeping Poſſaſſion of them, was 
not to give a falſe Credit to him, as in other Caſes which 
| have been cited, but for a particular Purpoſe agreed 
upon at the Time of Sale; that tis true, in Caſe of a 
Bankrupt, ſuch keeping Poſſeſſion after a Sale, will make 
the Sale void againſt his Creditors by the Statutes, and ſo 
tor other Sales by, the Statute of fraudulent Conveyances;; 
but here the, Plaintiffs are preſently intitled to the Truſt 
of theſe Goods upon the Sale, and to all the Advantages 
conſequential upon ſuch Truſt, and may follow the 
Goods for that Purpoſe; and therefore decreed an Ac- 
| | ET count 
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Real Eſtate 
made liable 


to a Legacy, 


the Perſonal 
Eſtate pro- 
ving defi- 
cienr, and it 
being the 


Teftator's In- 


tention that 
it ſhould be 
raiſed at all 
Events. 


count to be taken of the Produce of thoſe Specifcc 
Goods, and if that could be made to appear, it was to}, 
liable to make Satisfaction to the Plaintiffs ; for which bur. 
poſe twas ſaid, at the Bar, that the Goods belonging to 
Brewer were mark d with J. B. Cc. and other Marks ;, 
diſtinguiſh them, Tc. but if not, what fell into the By 
of Brewer's Perſonal Eſtate in general would be liabe 
to go in a Courſe of Adminiſtration, and the Defend: 
to be preferred in Payment of his Judgment before the 
Sg = ar men 


— * —_—_ —— F 1 — = 


Fones verſus Selby. 


HIS Bill was (inter alia) to. have a Legacy d 
10001. deviſed to the Plaintiff by the Will af 
Charles Amhurſt deceaſed, and as to that, the Caſe flood 
thus: wine; hf 

Charles Amburſt being ſeiſed of an Eſtate in Fee to the 
Value of about 800 J. per Ann. and having two Siſter, 
who by their Father's Will had 1000 J. apiece piven 
them, which he, tho' Executor to his Father, had not 
paid, he makes his Will, and thereby deviſes his Eſtate 
to his two Siſters for their Lives diſcharged of the bj · 
ment of the 2000 l. to themſelves, but wills, that after 
their Deaths the ſaid 2000 J. ſhould ftand a Charge upon 
his Eſtate to be paid by thoſe in Remainder, then he de- 
viſes 1000. to the Plaintiff, who was his Niece, anl 
then deviſes his Eſtate, after the Death of his two Siſter 
to the Defendant Amhurſt in Tail, with ſeveral Remain- 
ders over, Remainder to his own right Heirs, provided 
always, that my Executrices and Executor, and Te 
nants in Tail, ſhall pay the ſaid Sum of 10001 
within fix Months after my Death, and makes the 
two Siſters and Amhurſt, who had the firſt Remainder 
in Tal, Executors of his Will, and dies, not leaving Per- 
ſonal Aſſets to pay this 1000 J. and therefore this Bil 
was brought to Charge the Real Eſtate with the Pay- 
ment thereof. i eee 


3 


For 


7 * ns. 
_ 'out of the Perſonal Eftate, for 
to be paid by his Executrices ard 


in the Caſe the Perſonal Eſtate proved deficient ; yet it 

was not to be paid or, charged on the Eſtates for Life, but 

only by the Tenant in Tail when he came into the Re- 

mainder, for being deviſed to be paid by his Executrices 

and Executor, thoſe Words only charged them in reſpect 

of the Perſonal Eſtate, and when he ſays farther, and Te- 

nants in Tail, thoſe Words were to create -a Charge upon 

the Remainder, in Caſe the Perſonal Eſtate proved deficient, 

but not to effect the Eſtate for Life deviſed to the Siſters. 
But on the other Side, 'twas argued, and my Lord 2 

Chancellor was clearly of that Opinion, that this 1060 7. 

being to be paid within ſix Months after his Death; if 

by any Conſtruction this could be perfbrmed, it ought 

to be ſo decreed, for otherwiſe the Plaintiff may die 

during the Life Eſtate, and ſo wholly loſe the Benefit 

of this Deviſe, then here the Words are as clear as can 

be to charge all the Eſtates deviſed with the Payment of 

this 1000 J. for he expreſly provides, that the 2000 /. 

ſtall be paid by the Remainder-Man in Tail; but when 

he comes to the Deviſe of this rœO J. to the Plaintiff, 

be varies his Expreſſion, and provides that it ſhall be paid 

within fix Months after his Death: By whom? By his 

Executrices that had the Eſtate for Life : And by whom 

elle? By his Executor, who was the very Perſon that had 

the firſt Remainder in Tail, and then adds, and Tenants in 

Tal, which ſhews plainly, that he intended not to ex- 

empt the Eſtate for Life ; but to Charge that and all the Tenant tor 

Remainders in Proportion with this 1000 J. and's Dectee der in al, 

Was made accordingly,” and that the Intereſt from the Whos ona 

Time the 1000 J. became due, ſhould be paid by the with = Sum 

KEE Tenant decreed = 


| join in levy- 
ing a Fine, and ſuffering a Recovery, and the Tenant for Life to pay one Third Parr. 


Caſe 229. 


By Marriage 
Settlement, a 
Term is crea- 


, — fendant his eldeſt Son and Heir Apparent, join in a Kt. 
r younger 


Children to 


be, id them the Uſe of the Husband for Life, Remainder as to part 
to the Uſe of the Wife for Life, Remainder after ther 


after the Fa- 


ther's Death, two Deaths; and as their ſeveral Eſtates ſhould deter 


and with In- - 
on mine to the Truſtees for 500 Years upon the Truſts after 
one of the 
Children di 

ater the Fa. hereby declared and agreed, that the Term of 500 Yen 
h t 
3 a Vear 


after * 


Death, the 
Portion not 
being raiſed, 
held. per Cur. 
that it _ 

that it ſhould younger Child or Children to be 
Inheritance, 


and not be 
"1 tor the Within one Year after the Commencement of the {ai 


— Term of 500 Years, . with Intereſt at 5 per Cent. per 4m 


tive. 


Tenant. for Life, and their Eſtate: to be rated a — 
of the 1000 J. 3 he in Remainder to be liable to th 
other two Thirds, for which Purpoſe they were all three 


De Term: $ Hill 1709. - 


Part 


to join in ſuffering a Common Recovery to dock the 
Eſtates Tail and DEE and then to make a 
of the Eſtate for e this 1000 J. een to th 
aforeſaid, * ; | 


7 ournay 85 T, ournay. 


TPO N the Plaintiff's Jucentnatriens with her 
Husband in 1900, he and the Plaintiff and De. 


tlement of ſeveral Lands to Truſtees, and their Heirs, ty 


mentioned; with ſeveral Remainders over; and it i 


is ſo limited upon Truſt; and to the — and Pur. 
poſe that the ſaid Truſtees, c. do and ſhall out af the 

Rents and Profits of the ſaid Term, or by Mortgage or 
Sale thereof raiſe the Sum of 400 J. apiece, for any 
begotten between the 
Husband and Wife, and to be paid to them reſpeRtively 


from the Father s Death, till paid. 

They have three — and one Son, the Father 
dies, and one of the Daughters dies afterwards, witho 
the Year after her Father's Death. 

The Plaintiff her Mother takes out Adminiſtration 
and brings this Bill againſt the Truſtees and Heir at 
Law, to have the 400 J. raiſed and r ich nn 


2 For 


| diſcharge might have been given for it. © 


4 4 
* 


TR. SI.” 8 . a4 4 kt ns 4 4 . * 3 a „eee er tort yu . : * . . * 
' , 1 4 . , 
- 8 
_—_ TY 1 8 8 ö T 
; . 
7 72 1 =» 1 2 2 IA. 
ie 7 
+. nc? "£7 tat . . 4 * — * m 


4 


— nt == 
came due immediately upon the Father's Death, and 
might have been then "raiſed" and paid; "and"that the 
limiting it to be paid within a Year after the Com- 
mencement of the Term, was only for the 'Conveniency 
raiſe it in; and that if they had paid theſe Portions pre- 
ſently, the Payment would have been good, and a proper 

F DOJT ICI e 


That this Caſe differed from the Caſes, here à Por- 
tion is to be paid at 21, or Marriage, or any other 
Time certain, there perhaps, if the Party dies before, 
and ſo has no Occaſion for it, this Court won't Charge 
the Heir's Inheritance for the Sake of Strangers; but here 
it was due preſently upon the Father's Death, for then 
the Term, as to part of the Lands, had *tis Commence- 
ment; and tis appointed alſo, that they ſhould have In- 
tereſt at 5 l. per Cent. till their Portions paid, and ſurely 
there cannot be Intereſt where there is no Principal. 

On the other Side, *rwas argued for the Defendants; 
that if this were a Legacy, and to be paid out of the 
Perſonal Eſtate, this would be debitum in Preſenti; and 
cho the Party died before Payment, it ſhould go to their 
Repreſentatives z but the Difference has always been taken 
lince the Caſe of Pawlett and Pawlett, where ſuch Por- 
tions are to be paid out of the Perſonal Eſtate, and 
where they are to be raiſed out of the Real Eftate, and 
lo execute a Charge upon the Inheritance of the Heir; 
for in ſuch Caſe, if the Party for whom ttis provided, 
dies before Payment, it ſhall ak in the Inheritance for 
the Benefit of the Heir, and his Eſtate ſhall not be loaded 
only for the Benefit of Strangers. 5 
My Lord Chancellor ſaid, true it is in this Caſe, the 
4001. apiece was raiſable by the Truſtees preſently after the 
Father's Death, if they had thought fit; but the Children 
could not have demanded it till after the Year, *twas not 


abſolutely due upon the Commencement of the Term, 
WS — 


Was a whole Year given for die wn 
ore ſince one of che Daughtem is 
befors ſuch Time as the could hen 
in favour to the Heir, and — 
nee the Caſes have all gone 
ns {houl, link, and not be: 
d accordingly pronounged bis Decree ; 
ren, who were likeyj „an Apcoun | 
was decreed to be the Rents and Profit of the 
== and their Portions to be forthwith raiſed and pal 
Sale or Mort | 
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Holt verſus Burleigh: Caſt 230, 


| r r. nn | . 
Man makes a Settlement upon the Marriage of his By Marriage 


Settlement 


Son with one B. and (inter alia) there is this Proviſo, there is a 
zi; Provided that if the ſaid B. ſhall happen to ſurviye Wie 
ber Husband, not having Iſſue, or without Iſſue of their fall happen 


to ſurvive 


two Bodies lawfully begotten between them, B. to have Husband, nor 
Power to ſell and diſpoſe: of. ſuch, Lands. The Husband or vir 
dies, leaving Iſſue ; ſome Years after, that Iſſue dies with- 2 


out Iſſue, and then the Wife {ſells thoſe Lands. tween them, 


have Power to diſpoſe of ſuch Lands. The Husband dies leaving Iſſue; ſome Years F... chat Ile 
dies without Iſſue, and then the Wife fells thoſe Lands, and held the had ſufficient Power. 

Now this Bill was brought by the Heir at Law of the 
Husband, to have the Deeds and Writings from the 
Vendee, as not coming in Purſuant to the Power. 

For him, *twas inſiſted, that the Husband leaving 
Iſſue, the Wife did not ſurvive her Husband, not having 
Iſſue, or without Iſſue; and therefore the Power never 
took Effet. 

My Lord Chancellor ſaid, there was no Occaſion in 
this Caſe to make any artificial Conſtruction of the 
Proviſo ; for that the Words thereof fell in naturally 
with the Meaning of the Parties, and gave her a Power 
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De 7. ermino Paſche, 1710. 


. r r nc my 29. „ td 8 


to ſell when the Iſſue failed; for where an E ate 5 
made to a Man and the Heirs of his Body; and if j, 
die without Iſſue, or without Heirs of his Body, , 
Remainder over, this is a good Limitation whenever the 
Iſſue fails; tho' in that Caſe; if he leaves Iſſue, he cant 
proper'y de ſaid to die withGut Nh. Bye this'is 4 much 

ronger Caſe, for Death is a ſingle Ac, and to be pe. 
formed but once; and tho' the Iſſue dies without Illu 
a Year after, you can't ſay he died without Iſſue, b. 
cauſe he aGually left Iſſue; and yet a Limitation over i 
{ſuch Caſe is good; but here ſurviving is a continuing 
Act, and ſhe ſurvives her Husbard as much a Year aft 
his Death, as ſhe did the firſt Moment; and therefore ii 
the Iſſue fails during her Life, ſhe actually ſurvives wit. 
out Iſſue, or not having Iſſue, becauſe the Iſſue fal 
during her Survivorſhip, which continues after the Failur 
of Iſſue; and this is the plain and natural Meaning of 
the Words, and agrees with the Intentien of the Parti, 
which was to give her the Diſpoſal of fo much Land, 
in Caſe the Iſſue to be provided for by the Settlement 

failed, and therefore diſmiſsd the Plaintiff's Bill. Netz 
The Caſes cited were 1 Leon 28 5. 3 Leon, 106. 1 K 
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N this Caſe it was held clearly By 11 Fo 10 Ghanc ; 1 Upon an Ap= 
that upon an Appeal, eithe: Flt te R 177 1 | 
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or from him to the hat of Fart. no 1555 Mate 
in Iſſue in the Cutie below ſhould be 
on; and ſaid, that rather than give 


ay to a a rec 


of ſuch geber Incorivehiietice 4s Wes would. 
would diſmiſs „ "tho? ' ar the 5 — 
forced to y bring a new &v pl of a e for his 


belief. 
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Willſon vets E Pack 2 41. | Cale 234. 


| 1201 
HE Plaintiff was 3 a Wolter ale 4 0 0 d Where the 
T to the Defendant's , Cloth, . wil _ 


In fie: d. oth er 3h — a 
Goods to above 89 _—_ Value, for "Hi 


ter. the In: wil ok oo 
teltate's Death, having broug ht his At 1 a ane band's Bebe, 


Bu #sby, WhO by the Content of the Yds 10 Fuck. 1 = 

we out Ad miniſtration, 'and u n P ene. Ad ieren 
pleaded and found for tlie Befendant, the Plaintiff had 
judgment, de bonis Inteſtati cum Acciderint, and the Widow 
3 Pack 
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_ nance againſt the Husband's Debts. 


x 
* 
1¹ 


* 
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her Father. © 
Busby the "Adminiſtrator, and the Father the Truflee, u 


this ſeparate Maintenance was made after Marriage 
and ſo fraudulent and void againſt the Husband's Cie 


being poſſeſſed of ſeveral Diamonds, Jewels, and 
other Things, to the Value of 200 l. and upwards, 
which ſhe pretended to have bought out of Money il. 
lowed her for her ſeparate Maintenance, as Pin- Money 
purſuant to an Agreement made before Marriage wih 


F — 4 : * " 
The Plaintiff brought his ö agai the Widow 
45 1 | 1 1 . 


diſcover Aſſets, and to ſubject theſe Jewels to a Courle (x 
Adminiſtration, in Order to pay the Plaintiff's Debt. 
For the Plaintiff, it was inſiſted, that admitting it hal 
been proved theſe Jewels had been bought with the 
Money ſayed by the Defendant out of her ſeparate Main. 
tenance, or Pin- Money; yet they ought to be ſubje@ u 
the Plaintiff's Debts, that it was in Nature of à flips 
lated Paraphernalia, and being only the ornamental Par 


of the Wife, ir was more reaſonable to ſubje it to juy 
Debts, than that his Creditors ſhoull 


the Husband's 
Starve ; that true it was, if ſuch Settlement or ſepart: 
ire) STYLE 10.1 * 4 \ ' 7 . : 
Mainten & were made before Marriage, or after, in 


* 


purſuance of Articles executed before, that the Hul 
band's Creditors could not break into the Fund, or fub 
ject that to his Debts; yet theſe Jewels being bought 
with the Money ariſing thereby, the Property was imme- 
diately titted, and they became the Husband's; and to 
conftrue it otherwiſe would be to ſet up a ſeparate Rule 
of Property in the Wife againſt Law and Reaſon. | 
For the Defendant it was infiſted, that there was n0 
Manner of Foundation for ſuch Conſtruction, that the 
Court had already gone farther in protecting, even the 
Intereſt of Money ſaved out of ſuch ſeparate Maine 


Then the Plaintiff went into his Proofs to ſhow thut 


ditors, and that theſe Jewels were not bought with th 
Money ſayed out of the ſeparate Maintenance. 
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For the Defendant. twas inſiſted, that tho' the Settle- 
ment was after Marriage, yet it was in Purſuance of a 
Bond given by the Husband betore Marriage ; that upon 
executing ſuch Settlement, the Bond was delivered up 
and cancelled ; and that the Settlement was recited to be 
in Purſuance of an A ent made before Marriage; 
but as to the Bond there was no poſitive Proof, it only 
went to their Belief that there was ſuch a one; but 
neither the Father to whom it was ſuppoſed to be made, 
nor any other could prove it directly. | 

Then as to the Jewels being bought out of the ſe- 
parate Maintenance, that being but 80 J. per Ann. and 
the Jewels above 200 J. Value, and bought in two 
Years after the Settlement, made it plain they could 
not be bought with Money ſaved out of the ſeparate 
Maintenance; and as to the recital in the Settlement, 
that it was in Purſuance of an Agreement before Mar- 
nage, it was inſiſted, that if ſuch Bond had been given, 
it was eaſy to have mentioned the Date and other Par- 
ticulars of it, that if ſuch general recitals in Settlements 
made after Marriage ſhould prevail, twould open a Way 
to defraud all Creditors, and therefore ought not to be 
allowed to bind the Plaintiff, who was a Stranger and a 
juſt Creditor. 

Lord Chancellor ſaid, that the Paraphernalia being 
only Superfluities and Ornaments 'to the Wife, was the 
Reaſon the Law had ſubjected them to the Husband's 
Debts, rather than that his Creditors ſhould Starve ; 
but as to ſuch ſeparate Allowance, if the Defendant had 
proved it to have been made before Marriage, and that 
the Jewels were bought with the Money ariſing thereout, 
they would not have been liable to the Husband's 
Debts; but here the Defendant had failed in both 
Points, that to allow ſuch general recitals in Settlements 

made after Marriage, would be of dangerous Conſe- 
quence; and that twas ſtrange, if there was ſuch Bond, 
that neither the Father to whom it was {ſuppoſed to be 
made, nor the Witneſs who was ſuppoſed to draw 


8688 It, 


In Curia Cancellariæ. 


De Term. &. Frm. 1710. 
it, ſhould be able to ſwear to it, that che Perſon wh, 
ſold the Jewels knew nothitig of any ſeparate Mainte. 
nance, and had declared, that he truſted only the Hul. 
band, and ſhould have taken him for his Faymaſter; 
and therefore decreed an Account to be taken of the 
Value of the Jewels, and they to be ſold to ſatisſy the 
Plaintiff, unleſs the Lady whom he believed would be 
unwilling to part with them, ſhould pay the Plaints 
his Debt and the Colts of this Suit. 5 


298 


Caſe 233. Bird verſus Hooper. 

4. by wil X Man having ſeveral Children, makes his Will, ul 
1 "NA thereby deviſes to them ſeveral Legacies, and 

2 and amongſt the reſt gives his eldeſt Son 20001. Afterwardz 

eldeſt Son. the Father ſends his eldeſt Son to Italy, and gives him 

2000 (. # 


terwards 400 l. and being a Merchant, makes an Entry in hi 
deo te go Book on the Debtor's Side, my Son B. Debtor 400 l. then 
ro Italy, and by a Codicil having taken an Account of his Eſtate, and 


ing a Mer- 5, | : 

ns” finding it would not Anſwer all the Legacies, he re- 
his Son Af. trenches 400 J. out of each of the younger Childrens 
rerwards up. Legacies, without taking any Notice of the eldeſt Son; 


on a Calcu- 


lation of his and by his {aid Codicil he mentions ſeveral Debts that 
Fading ir not were owing to him, and gives them towards paying the 
—_— '0 Legacies ; but takes no Notice of the 400 1. ſo advance 


whole, he by to his eldeſt Son, and ſoon after dies. 


a Codicil re- 


trenches 4001. out of the younger Childrens Legacies, without taking Notice of this 409. the 
400 J. ſhall not be deducted out of the 2000 l. to the eldeſt Son. 


The Queſtion was, Whether this 400 J. ſhould be de 
. ducted out of the eldeſt Son's Legacy of 2000 J. he ba- 
ving brought his Bill for the whole Legacy. | 
For the Plaintiff, twas argued, that no Deduction 
ought to be made; for 1ſt, *twas plain, that ſuch 
Entry had been before the making of the Will, and then 
he had by his Will given 2000 J. to the Plaintiff, be 
ſhould have had it all, without any Regard to ſuch 
Entry; that tho here *twas made after the Will, 5 
1 * t 


TY 


In Curia Cuncellari a. 


larly for the Entry of all Moneys iſſued out or'reteived 
by Way of Creditor and Debtor, this Entry was only 
ſor a Memorandum, to ſhew when and to whom this 
400 J. was paid; that 'tis uſual amongſt ſuch Perſons 
to ſet down all the Money they pay, and if to the 
Cook or Houſekeeper for the Neceſſaries of the Family, 
yet they uſually enter them Debtor ſo much, and 
therefore this Entry is not to be regarded. 

24% When he afterwards made his Codicil, he 
thereby retrenched 400 l. out of all his other Childrens 
Legacies, and yet takes no Notice of this 400 J. ad- 
vanced to his eldeſt Son, which, if he had intended ſhould 
be deducted, he would have mentioned it; befides, he 
therein reckons up. ſeveral Sums of Money that were 
due to him from ſeveral Perſons, and thereby makes an 
Eſtimate of his Eſtate ; and if he had intended to in- 
clude this 400 J. he would likewiſe have taken Notice 
of that, as a Debt due to him. | | 
'Twas alſo further urged, that this 400 J. was ad- 
vanced all at once, as a Sum in Groſs for the ſetting 
out his eldeſt Son in the World, that he had been no 
other Charge to his Father, whereas the other Children 
were a conſtant Charge to him, that he had a particular 
Kindneſs for this Son; and if the 400 l. ſhould be de- 
ducted out of this Legacy, he would have leſs Share of 
his Father's Kindneſs, than the other Children. 

The Defendants the Executors confeſſed Aſſets, and 
ſubmitted to do as the Court ſhould dire. © 
The Maſter of the Rolls being only in Court, decreed 
the whole 2000 J. to the Plaintiff, and mentioned a 
Cale of my Lord Guernſey, who married a Daughter of 
Sir John Banks,, with whom he had a conſiderable For- 
tune in Land. Afterwards Sir John builds a Houſe upon 
the Land, and being a Merchant makes an Entry, Lord 
Guernſey Debtor ſo much for building the Houſe, and 
then makes his Will, and deviſes the Reſidue of his Eſtate 


to 


che Teſtator being a Merchant, and keeping Books regu- 


De Term. &. Trin. 1710. 
to his two Daughters; and yet it was held this Hoop, 
ſhould fall into the Lump of the Fortune given the 
Lady Guernſey. Note, For the Plaintiff was cited (hy, 
Caſes 301. W 


Caſe 234. Jones Ver ſus Selby. Be 4 
The Nature T EIs was an Appeal from a Decree of the Maſti: 
Cauſe Mord of the Rolls, upon one ſingle Point, which was 
differs from « | this: 


Will, the 


Evidence to The Plaintiff was a Relation of and Houſe-keeper to 
prove it uf Charles Amhurſt deceaſed, and had lived with him up. 
ſtrong. wards of 20 Years, Charles Amburſt in March 170, 
makes his Will, and thereby gives the Plaintiff (whoſe | 
Name was then Wetherley) 500 l. about two or three 
Months after, being minded to augment her Fortune 
and having an Hair Trunk, wherein were ſeveral Things 
of Value, he ſends for her, and calls up two of hi 
Servants, and in their Preſence, ſays thus, I give 1 my 
Coufin Mrs. Wetherley this Hair Trunk, and all that u 
contained in it, and delivers her the Key thereof, and 
bid the Servants take Notice, and remember it, if 
ſhould be at any Time called upon for that Purpoſe, 
and ſeveral Times after, as it was proved in the Cauk, 
aſked them if they remember'd the Hair Trunk, and 
once took a Candle and ſhewed it them, that they might 
remember 1t. 8 
About three Years after, Charles Amhurſ# makes anc- 
ther Will, wherein he firſt revokes all other Wills by 
him at any Time made, and by that Will gives tic 
Plaintiff 1000 J. but takes no Notice of the Gift 0 
the Hair Trunk, or any Thing in it, and dies. 
Four Days after his Death, upon opening of the 
Trunk, in the Preſence of ſeveral Relations, and other, 
there was found in it ſeveral Rings, Pieces of Gold, and 
amongſt other Things, a Tally upon the Government for 
- =; fp * e 
0 * : The 
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the 1000 J. and for this" 500 f. Tally, "and had a 
re for the ro00 , but” by Reaſon" of the ene 
ſitting; the other Point, as to the Tally, was Heard — 
fore the Maſter of the Rolli, arid * Ukewiſe decreed 
that to her; Whereupon this Appeal was brought : TWas 
proved for the . that the Trunk was never. re- 
moved from the Place where it ſtdòd at firſt, that Mr. 
imburſt gave out the Order from Time to Time for 
renewing of the Intereſt upon the Tally, and received 
it himſelf. 

Twas now infiſted upon for the Appellant, that che 
Teſtator having given 1 500 l. by bi firſt Will, the 
he afterwards declared tis oſs co make it up 
1000 1 and accordingly gave her the Trunk, and þ 
that was in it; pet there was bat a Donatio caufi Mortis, 
that it was in the Nature of a I:zgacy, waited on the 
Death of the Teſtator, and was ambulatory : and open 
till that Time: ' 6 

That by his revokirig " former Wills, this Donation, 
which was but in Nature of a Will, and not to receive 
its Completion till his Death, was revoked likewiſe 3 L 
that evi if it were not, yet his Intention appear-. 
ing by the firſt Will, and the ſubſequent Donatiori to 
give her but 1688 1 that the pony wen by the 
Will ſhould be taken in Hecompence bf Satt adlion 
thereof; that if a Man gives Bond for the Payment of 
a Sum of Money to another; and after; by his Will, 
gives the ſame Perſon a Legacy of as great of mote Va- 
ue, that ſhall be taken to be in Satisfaction of the Debt; 

4 Fortiori, in this Caſe, where twas only 4 Gift chat 
was voluntary, and not to take Effect till His Death. 

Beſides, twas urged; that the Plaintiff ought to have 
proved, that this T ly was in the Trunk at the Time of 
the Gift. 

That 'twas probable, that if the Teſtator had in⸗ 
3 ended to give her that over and above the 1000 L he 
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taken | ſome N otice. of it, and that being in che Ny, 
ture of 4, Letzch, it ought not , ro. land, Ag 
Creditors. 7 ee 1 25 en 12 N er 
The Creditors likewiſe had brought a Croſs Bill, fh 
On the other Side, 'was argued; much from de 
Proof of the Teſtator's Kindneſs to the Plaintiff. thy 
the Reaſon he gave no more than 1000 J, by his Wil, 
Was, becauſe he had given his own Siſters no more, thy 
he intended to leave the Plaintiff in ſuch a Condition a 


vants, and his delivery of the Key; that he afterwards 


i. that Time, and to preſume the Plaintiff put it in 
aſter, would be to preſume her guilty of 2 ant 
"he „ 1 wh 
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would bare ratified it by his Will, or at Leaf hy, 
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Satisfaction of their Debts ; and therefore 'rwas pray 
the Decree may be reverſed. © | 


to be able to keep a Servant after his Death, UG, thy 
they had proved the Gift of this Hair Trunk by two der 


refuſed to take the Key, telling her '*twas her own, tha 
if this Tally did not belong to the Plaintiff, - the Gif 
would be of little Value; that he never would: hare 
uſed ſo much Solemnity in the giving of it to her, if- 
there had been nothing in it; that *twas ſtrange he 
ſhould call up two of his Servants, and ſo often al 
them, if they remembred it, if he had given her nothing 


. 


but an old Hair Trunk.  _ 8 
Then as to the Donatio cauſd Mortis, they agreed, 
'twas not to take Effect till his Death; but when thut 
happened, it took EffeA, ab initio, from the Donation 
made, that the Revocation of all former Wills could 
not revoke that, and cited Bracton and Fuſtinian's Inſti 
tutes of the ſeveral Sorts of Donations, Cauſa Mortis, 
that by them it appeared, ſuch Donation had no Depen- 
dance on the Will, that if the Donor died firſt, wa 
an abſolute Gift; but if the Donee died firſt, then in- 
deed it was to return back to the Donor, and not to 
go to the Executors or Repreſentatives of the Dones, 
that this Tally ſhould be preſumed to be in the Trunk 


2 


in after. 


Decree might be affirmed. 7 
| Lord Chancellor ſaid, you agree, that a Donatio cduſa 
Mortis, is a Gift in Preſenti, to take Effect in ' Futturo; 
after the Party's Death, as a Will, and that it is revokable 
during his Life, as a Will is, and ſo it differs in no- 
thing from à Will, far tis not a preſent Subſtantive 
Gift; and therefore he thought that this Caſe conſiſted 
but of two Points. 5 
if, Whether there be ſufficient Evidence to prove; 
that the Tally was in the Trunk at the Time of the 
Gift, 
2dly, Whether this Will were not a Revocation of it. 
As to the 1ſt, he premiſed, that theſe Sorts of Dona- 
tions, eſpecially whete oy were of the ſame Kind with 
what was given by the Will, ought to be fully proved in 
all their Circumſtances ; otherwiſe they were not te be 
countenanced, becauſe it would open a Way to Perjury 
and Fraud greater than the Statutes already in Force; 
bad provided againſt : That here, the Plaintiff had not 
proved by any one Witneſs, that this Tally was in the 
Trunk at the Time of the Gift; that if it had been ſo, 
ſurely the Teſtator would then, or when he had Occa⸗ 
lion lo often after, have told the Witneſſes of it, that 
twas ſtrange he ſhould bid them take Notice of the 
Trunk, and not mention the Tally, which was the prin- 
cipal Thing in it; that all the Plaintiff proved upon this 
Score was, its being there when the Trunk was opened, 
wich was three Years after the Gift, and four Days 
after 


fore it was pray d the 
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ſince ſhe could not 
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ai rhe Teſtaor's Death, that he ſer there to con — IEY 
/ and- therefore might preſume them, wing 
proved the contra 

As to the 2d Pon, Whether the Will were not u l. 
vocation, | he ſaid, it could not be properly called 2 Re. 
vocation 5 but the i0001. therein given ſhould be look} 
upon as = Satisfaction of the 500 I. given her by de 
firſt Will, and the 560 l. Tully after chat: One can 
be ſaid to revoke a Debe by his Will; but yet he my 
ſatisfy it, by giving a Legacy of equal Value, and fin 
he had revoked all former Wills, this t006 J. was a dati. 
faction equivalent to a Revocation, and muſt go in Re. 
compence of the 1000 J. he had before intended her 
prove he intended it otherwiſe; fr 
if ſhe had, then the Donatio cauſd Mortis, muſt har 
ſtood, and therefore the Decree Was reverſed. 
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Clavell ved Littleton & al. | Caſe 235. 


IR Edward Littleton having a Wife and one anly A Settlement 
8 Daughter, and being to go to the Eaſt- Indies, makes ee 
2 dettlement of his Eſtate on four Truſtees, whereby 22 
he limits to them a Term of 1000 Years. out of part tary, nor to. 
of his Eſtate, upon Truſt, that they ſhould: out of the by 8 


Rents, Iſſues, — Profits, raiſe and pay to his Wife, erer 10 


during her Life 180 J. per Ann. if he ſhould ſo. long the Truſtees. 


continue beyond Sea; and 100 l. per Ann. to his Daugh- 


ter, for her Maintenance, - till Marriage, and then = 
| red, that the Truſtees ſhould by Demiſe, Mortgage, or 


le of his Eſtate, or ſo much thereof as ſhould be ne- 
cellary for that Purpoſe, | raiſe the Sum of 5000 J. for 
bis Daughter's Portion, to be pa aid her within three 
Months after her Marriage, and leaves the. Deed in the 
Truſtees Hands. | 

About a Month after, Sir Edward Y on Ship 
board in order for his Voyage, writes a Letter to his 


Truſtees, wherein he - expreſſes. great Concern! for his 
Daughter, and his Deſire. that ſhe, ſhould ma 


N well, 
takes Notice, that he had limited 5000 J. to her for 
her Portion; but that he thinks, his Eflate would be toQ. 


TT 1 5 much 


chen about 2) Years of Age, and marries her, and ſhe 


« 1 againſt the Truſtees, and others, to have the Portion of 
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much loaded by ſo great a Portion, and that he would 
leave ſome Thing for himſelf in Caſe Things ſhould proj. 
Croſs; therefore direct, that if ſhe married a Perſy, 
of ſome Profeſſion, or Trade, and of a good Eſtute, 
that ſhould have 2900 /. raiſed preſently, and. the 


eme part of Dis Eftare/ after his Deal, 
| tune in the whole about 


make up her F 
5000 l. but if ſhe married otherwiſe, he would not 
give her a Farthing, and named one John Vaughan, with 
whom he forbids her marrying, calling him a ſorry, in, 
pertinent Fellow, and expreſſed himſelf, that if ft 
married with him, or iy Lack » ſhe ſhould have nothing, 

The Plaintiff was a Gentleman of 7 or 800 J he. 
Ann. and lomewhat related to the Family, and went to 
the Coach with Sir Edward, and he then expreſſed great 
- Kindneſs] for; him, and deſired; him to take Care of hi 
Daughter; ſome Time after Sir Edward was gone, the 


: Plaintiff makes his Addreſſes to the Daughter, who un 


dies about à Year after, without Hue. 
Thereupon the Plaintiff brought his Bill in this Cour 


Joo J. 'raiſed ind paid to him,” he having taken out 
Letters of Adminiſtrarion to her; but Sir Edward Ii. 
rleton being then living, and not made Party to the 
Suit, the Cauſe went off for that Reaſon. 

And now Sir Edward being dead, the Cauſe wi 
brought on again againſt the Truſtees. de 

For the Defendants, twas infiſted, that theſe In 
ſtructions were in the Nature of a Letter of Attorne) 
to the Truſtees, and impowered them to Act as Sir f. 
ward himſelf might have done, and that they flood i 
his Flace; ind therefore, tho' he had made ſuch a Pro 
viſion for bis Daughter, yet it was meerly voluntar); 


and if he had not gone beyond Sea, bit had kept tt 
Deed by him m his own Power, he might have can 
it at Pleaſure ; that thefe Inſtructions were a kind d 
Defeazanee of the Deed, tho there was no erp 


1 


Power 
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power of Revocation, that the ſame Power he himſelf 
would have had, Was by, this Leneeg yanterred to the .)-- 1 
Truſtees ; and tł teldfe the Plaintiff. ought to have ap- 

plied to them for their Conſent, . 
Daughter, was a kind of , Guardianſhip delegated to him, 

and could not be intended as any Bncouragement for 

him to marry her; and a Guardian's marrying his Ward, 

is always looked upon as a breach of Truſt; beſides, 

the Plaintiff had made no Settlement on ber, and Sir 
Edward's Circumſtances are very much altered; he was 
indebted in conſiderable Sums of Money to the Eaſt-India 
Company, and others, which it was feared his Eſtate 

would not be ſufficient to anſwer; that theſe Inſtruc- 

tions ought to be allowed to explain his Intent; and if A Maa Put- 


. . chaſi 
2 Man Purchaſes an Eſtate by a Particular, but in the Elte by a 
Conveyance itſelf leaves out ſeveral of the Parcels, this 1 
Court will ſet it aſide. — 7 


of the Land is left out, Equity will ſet it aſide. 


My Lord Keeper was very unwilling to ſuffer the 
luſtructions to be read, ſaying, ſurely they can be no 
controul of the Deed, eſpecially, being made a Month 
after the Deed was executed, and cited a Caſe of Clas 
wing and Clavering to that Purpoſe, and ſaid, it would 
be a Means to break through all Settlements, if ſuch In- 
ſtructions or Memorandums ſhould be allowed to ex- 
plain or alter them; that the Plaintiff was a Gentleman 
of a conſiderable Eſtate, and if the Wife had ſurvived, 
ſhe would have been intitled to Dower out of his Eſtate, 
tho no Settlement had been made; that as to Creditors, 
this Deed would be voluntary; but they were not hurt 
by this Decree, having no Bill to ſet it aſide, that at pre- 
lent he could make no other Decree, but that the whole 
5000 J. ſhall be raiſed and paid to the Plaintiff, with 
Intereſt, from three Months after the Marriage ; but it 
being againſt the Heirs at Law, would not allow the 
Plaintiff any Coſts, 
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Caſe 366. Dye verſus Gorges, _ 
Truſteesin a I N this Caſe my Lord Keeper declared his Opinion 


Sertjement clearly to be, that if Truſtees in a Settlement to 
* ſupport | Contingent Remainders, join with the Tenant 
joining with for Life in any Conveyance to deſtroy the Contingent 
for Life in Remainders before they come in eſſe, that this was 2 


ane chat wan Breach of Truſt in them, and beſides he ſhould make 
deſtroy 1? no ſcruple to ſet aſide the Conveyance. e 


are guilty of à Breach of Truſt, and Equity will ſer it aſide. 
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Crosby verſus Jonathan Middleton, Col- Gf 237. 
Iiſon & al. 


Bond for 500 J. was ſealed and delivered by the 4. agrees to 
Defendant Jonathan and his Brother Thomas, for 2nd in 
whom he was to be bound; but Colliſosy, who drew the Surery to 8. 
Bond, left out Fonathan's Name. Thomas and the Plain- Se it 
tiff had ſeveral Dealings together for many Years after- b b 


wards, and till Thomas broke and went to Jamaica, in neglett of the 


f „ Clerk, A's 

a Ship, whereof the Plaintiff was Part-Owner, and after Name das, 
that fold his Part to one Rycocks. the Obligee 
ſhows A. the 


Condition and his Name and Seal, demands Payment, and threatens to ſue him, unleſs he would 
give freſh Security, which A. agrees to; but after finding the Miſtake, refuſed, not being bound 
by Law, yet Equity will compel him. IT 


In May 1700, the Obligee came to the Defendant 
Jonathan, and having folded down the Bond, ſhewed 
him the Condition, with his Hand and Seal, and demande 
the Money, or freſh Security, which he agreed to, and 
propoſed Mr. Rycocks, who demanding a Sight of the 
Bond, found the Miſtake, and diſſuaded the Defendant 
from entring into the new Bonds, Mr. Bird, a Lawyer, 
adviſing him, that the Bond was void againſt him. 
K k k k Where - 


r 


* 


formance of the Defendant Jonathan's laſt Agreement. 
Mr. Vernon for the Plaintiff inſiſted, they were proper 
in a Court of Equity to be relieved againſt an Accident, 
Relief in ſuch Caſes as this. 
Mr. Dobyns for the Defendant inſiſted, that the Party 
was never bound, had committed no Fraud, but on the 
contrary was circumvented into the laſt Agreement, for 
had he known that his Name was not in the Bond, he 


never would have treated, and urged the Preſumption 
that it was paid, and the Staleneſs of the Demand; if 


a Man makes a voluntary Deed, or Gift, in Writing, which 
is not effectual, this Court will not aſſiſt; and they 
have not proved, that they refuſed to lend Thomas the 
Money, unleſs the Defendant would become bound for 
it, nor any Treaty thereon, nor Money Lent, nor any 
Demand or Intereſt paid in 49 Years ; and that would 


be ſufficient Time to ground a Preſumption of Payment, 


even at a niſi Prius, if the Parties had been able, and we 
prove the Dealings of Thomas with the Plaintiff almoſt 
ever ſince. | | 


Lord Keeper. Your Defence will not prevail, for his 


Hand and Seal is {ſufficient Evidence for Equity to relieve 
againſt, I muſt Decree it againſt you upon the firſt Agree- 

ment; but ſince 49 Years is not a ſufficient Time to 
ground a Preſumption in Equity, as you would have, 
you may take an Iſſue, and try Payment or Non- Pay- 
ment next Aſſizes. | 


Cale 238. Stephenſon verſus Hayward. 


9 February. 
SOT NE Beeching made a Mortgage of his Eſtate, and 
A Creditor became indebted to Hayward in 60 J. and then 
who obtains 


Judgwent convey d to Streater another Defendant in Truſt, to pay 
Debror has the Debt of Streater, and then all his other Debts in 


made a Con- Average , | 


veyance of 


his Eſtate for Payment of his Debts, ſhall be paid only in Average. 


Whereupon the Plaintiff exhibits his Bill to be re- 
lieved againſt the Fraud in Colliſon, and to have a Per. 


or Fraud, and that here have been frequent Inſtances of 
ee 
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Average then Streater tendred the Money to the Mort- 
gage, which he refuſed, and afterwards aſſigned the 
Mortgage to Hayward, and then Hayward obtained Judg- 
ment againſt Beeching on his Bond of 60 J. and then 
greater ſold to the Plaintiffs, who not having paid their 
Purchaſe Money preferred thrir Bill againſt the Mort- 
and Hayward to redeem, * 

My Lord Keeper ordered, that the Plaintiffs ſhould 
redeem Hayward's Mortgage, and deduct their Coſts out 
of the Mortgage Money, and that the Judgment ſhould 
be paid but in Proportion; for tho' Hayward had a 
Title at Law, and it was inſiſted; that this Judgment 
would affect the reſulting Equity in Beeehing, if there 
vas more than ſufficient to pay his Debts; and none of 
the Creditors of Beeching were made Parties to the Suit; 
jet my Lord Keeper thought, that the Conveyance made 
for the Payment of all Beeching's Debts was a good Con- 
lideration, and that being Prior to the Judgment, the 
ſubſequent Judgment could not affect the Eſtate; and 
tho no Creditors of Beeching were made Partits, yet they 
might be brought in before the Maſter. Ty 


Termino Paſchæ, 
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Caſe 239. 


Meredith verſus Wynn. 


go to the 
Adminiſtra- 
tor of the 
Husband, and 

not to by Adminiſtrator of the Wife; tho? the Husband and Wife are both dead, and the Portion 
not raiſed. | | 


As to which, the Caſe was, that one John Wynn, on 
the Marriage of his Son William, {ſettles ſeveral Lands on 
that Marriage, with a Power for John, by Writing or 
Will, to charge the Lands with 2000 J. for ſuch Uſes 
as he ſhould think fit, and after John by Will reciting 
this Power, charges the ſaid Lands with 2000 J. to Is 
two Daughters Dorothy and Barbara, and directs that 
his Son William ſhould within two Months after his 
Death give them Security for 1000 J. apiece, being the 
2000 J. he had a Power to charge; and if he ſhould re- 
fuſe ſo to do, then he made Dorothy and Barbara Co- 


executors with William, and likewiſe gave to his {aid 
8 g a two 
2 


In Guia Cancellaria. © 313 
wo Daughters 2 50 L. apiece, beſides the faid 2000 J 


and dies. 


William gives his two Siſters Bond for their Fortunes, 
Barbara Intermarries with one Richard Middleton, and 
on the Marriage Treaty, Articles were entred into, 


whereby Richard agreed to clear his Eftate, being 70 l. 
per Ann. of the Incumbrances that were then upon it, 
within fix Months after the Marriage ſhould be had, 
and for every 1000 J. he ſhould receive of Barbaras 
Portion, to ſettle 10 J. per Any. on her for her Jointure 
for Life, and to ſettle Lands on the firſt and other Sons 
of that Marriage. Barbara was no Party, at leaſt never 
ſcaled theſe Articles; the Marriage takes Effect; Barbara 
dies within fix Months, without Iſſue; Richard, on a ſe- 
cond Marriage with one Dorothy Pedell, who had a Por- 
tion of 1600 J. in Truſtees Hands, by Articles agrees to 
lay out the 1250 J. he was intitled unto, in Right of his 
firſt Wife; and this 1600 J. when received, in the Pur- 
chaſe of Lands, to be ſettled on Dorothy for a Jointure, 
and for a Proviſion for the Iſſue of that Marriage, which 
Marriage after takes Effect; then Richard dies before he 
had got in either of the Portions, the Plaintiff his 
diſter takes out Adminiſtration to him, and Intermarries 
with the Plaintiff Meredith, then comes to an Agreement 
with Dorothy, whereby ſhe was to retain the 1600 J. 
her own Portion, and to releaſe all her Right and Title 
to the 1250 l. or to any Settlement to be made on her 
therewith, and this is reduced into Writing, and exe- 
cuted; the Defendant took out Adminiſtration to Barbara; 
and againſt him and Fohn the Grandſon and Heir of old 
John Wynn, who had the Land by Deſcent, ſubject to 
raiſe this 12 50 J. was this Bill brought to have that 
Portion raiſed and paid. | 


My Lord Keeper decreed it accordingly ; becauſe the 
Huſband in this Caſe was a Purchaſor of the Wife's 


Portion, 'by his Agreement, to diſincumber his own 
Eſtate, and ſettle a Jointure on her, wherein he had 
proceeded ſo far, as to ſell ſome of his Eſtate, in Order 

1 to 


"De Terms 3 1911. 


2 Vern. 401. 


Settlement. purſuant to, Be Articles 3. ſo that he having 


—— ——— 
to diſcharge che reſt; and che Death pf the 
= Iſſue within the E Months, prevented his — = 


done all in, his Power, and being guilty gf no Qefaulr 
ought not to turn to his Prejudice; X and the Blaintif 
having.now taken Admimiſtration to him, . ſtands in his 
Place, and.mult have the Benefit thereaf; beſides, upon 
his ſecond Marriage with Dorothy. Pedell, he aQually 
agreed, in;Confideration, of her Portion to lay qut rel 
12501. and ſettle Lands on her; ſo chat ſhe then be. 
came intitled to this Money, as a Purchaſor, for a v. 
luable Conſideration ; and when ſhe, after her Husbands 
ſn. choſe to have her own 1600 J. which belonged 
to \the Plaintiff a8 Adminiſtratrix to the Huſband, * 
the Plaintiff agreed to it, by this the Plaintiff likewiſc 
became a Purchaſor of the 12501. for 16001. ſhe 
conſented to give up to the Widow, and therefore de. 
creed an Account to be taken of the Pexſonal Eftate Ef 
John the Grandfather, and what that fell ſhort to he 
made u p out of the Real Eſtate come to the Defendant's 
Hands ; and if any Real Charges were paid out of the 
Perſonal Eftate, the Plaintiff to ſtand in their Place 
for a Satisfaction Of this 1250 J. out of the Lands, to 
make ſo much as the Perſonal Eftate — Should 
fall ſhort to pay. 

Note, A Caſe of Burnet and Kinaſton was cited, ** 
a voluntary Diſpoſition by the Husband of his Wifes 
Fortune, before it was got in, being ſecured by Mort- 
gages, Bonds, &c. ſhould not bind the Wife, or her 
br after his Death; but here the Husband 

was a Purchaſor thereof for a valuable Conſideration. 

Another Point of this Caſe was, that Serjeant Omen 
Wynn had by his Will given to Barbara 100 J. as 4 
Legacy, and another Perſon had likewiſe by his Wil 


Where a Pe. given her a Legacy of 50 I. and of both 15 Walls, 


viſe ſhall be a 


Satisfaction 
for what is 
due to the 


Deviſee. 


John the Father of Barbara was Executor, and whether 
the 12 50 l. given by the Father ſhould go in Satisfaction 
of theſe two Legacies of 100 and 50 was the Qurlben, 
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It was argued . by Mr. Vernon, ſo reſolved by the 


Court, without much Oppoſition on the other Side, 


that this could not be taten to be in Recompence or 
gatisfaction of thoſe two Legacies, becauſe there was no 
Legacy given particularly to Barbara; but the 2000 l. 
he had a Power of charging, wy as. given < to his 
two Daughters; and if mis ſould be a BatisfaKti 


tion of 
Barbaras two Legacies, ſhe would not have an equal 
Share of the 2000 J. ſince thereby ſhe would loſe the 
other two Legacies given her by the other Perſons, and 
his giving the 2000 J. to his two Daughters, equally 
ſhows that he intended fo make ng Diff rener between 
them as to the Shares they were to take. as 
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In Cuxia CANCELLARIx. 


— 


Caſe 240, Hyde verſus Hyde. 


A N this Caſe no Diſpute was made, but that an In: 
—— fant Male of 14 Years, and a Female of 12 Years, 


nalEftare at might make a Will of the Perſonal Eſtate; and it was 


14, a Fema'* ſaid to be ſo agreed by my Lord Keeper Wright, in a 


| Cale of Sharp verſus Sharp, wherein they followed the 
2 Med. 315- Rule of the Civil Law of Fuſtinian, as at thoſe Apes 
they might conſent to Marriage. 


Caſe 241. Jones verſus Weſtcomb. 


31 Oct. 1711. 


HIS was a Caſe wherein my Lord Keeper took 
Time to conſider, before he would give his Judg: 

ment, and was this. | 
dere: A Man poſſeſſed of a long Term for Years, by bi 
Term for Wall deviſed it to his Wife for Life, and after her Deatl 
Wie rl ite, to the Child, ſhe was then enfient with; and if ſud 


and ater her Child died before it came to the Age of 21, then he 


Child, the deviſed one third Part of the ſaid Term to his Wiſs, 


was then en- her 
fient with; 2 

but if ſuch | | 

Child died before 21, then he deviſed one third Part of the ſaid Term to his Wife, whom he made 
Executrix ; the Wife not being enfient at the Time of the Deviſe held, 1ſt. That the Deviſe to * 
was good, tho' the Contingency never happened. 2dl „ That ſhe ſhould have the undiſpoſ 
Surplus of the Perſonal Eſtate, and not to go in a Courle of Adminiſtration. 


"A? =, was KK. 


. 


I. Curia Cancellaria, © dh I 


ber Erecutor and Adminiſtrators, und the other two 
thirds to other Perſons, and made his Wite Executrix of 
his Will, and died. 

"bis Bill was brought againſt hed bis. theme of 
Kin of the Teſtator, to have an Account and Diſtribu- 
tion of the 5 of * de not deviled by his 
Will. 8 

And two Queſtions werd as fl. Whether the Des 
riſe to the Wife of one third Patt of the Term were 
good, becauſe it happened ſhe was not then enficyt at all, 
and ſo the Contingency | upon which the Deviſe e b 
was to take N in —— happened. | 

The other Queſtion was, Whether u lber being mia onen 
Part of the Perſonal Eſtate, and expreſſy deviſed to hen 
for Life, with ſuch other Contingent Intereſt on the 
Death of the ſuppoſed enfient' Child before 2 1, {ſhould 
ſhut her out from the Surplus. of the Perſonal Eſtate, 
which belonged to her as Executrix, and ſo the Sur- 
plus go in a Courſe of Adminiſtration, to be diſtributed 
amongſt the Plaintiffs as next of Kin, 

As to the firſt Point, my Lord Keeper now deliveted 
his Opinion, that tho the Wife was not enfient at the 
Time of the Will, yet the Deviſe to her of ſuch third 
Fart of the Term, was good. 

And as to the other Point, diſmiſs'd he Plaintiff's Bill, 
and fo let in the Executrix to the Surplus of the Pers 
lonal Eſtate, ür the Deviſe to her of Part 
as aforeſaid. 3 


Stapleton verſus Cheales, Caſt 444 
N this Caſe it was urged by Council at the Bar, 4 Legaty 


deviſed to an 


and agreed by the Court, that if a Legacy be de. Infant paya- 


ale to one generally to be paid, or payable at the A 1 


of 21 Years, or any other Age, and the Legatee die 48e of 21, 


te i. an Intereſt 


before that A ge; yet this was ſuch an Intereſt deltec in veſted, that 
go to 


Mm m m the C the Executors 
or Admini- 


dior of the Infant, tho? he dies before that Age; otherwiſe if deviſed to one at 21, or if, or 
en he ſhall attain the Age of 21. 


Des erm. S Mich. I 11. 3 
the Legatee; that his Executors dr Adminiſtratorg may 


Sue for and Recover it, and with this agrees the L Ad. 


of the Spiritual Court, as was reported by Dr. Hnbeny, 

1 Leon. 177. Godb. 182. for this is dehitum in hreſenti 

tho ſolvendum in futuro; but if a Legacy be deviſed t 

one at 21, or if, or when he ſhall attainithe Age of 21 

Years, and the Legatee dies before that Age, in this 

Caſe the Legacy is Iapſed, and ſhall hot go to his Exe. 
eceeutors or Adminiſtrator ü 4 
222 Fe But if ; in that Caſe the T eſtator had added, that in 
infant to the mean Time, or uritil the Legatee attains that) Age, 
carry ie that he ſhall have Intereſt for the ſaid Legacy at ſuch a 
Rare, reſtsin Rate, from the Time of his the Teſtator's Deceaſe, this 
go to his Exe- ſubſequent Clauſe ins the Intent of the Teſtator, 
cutoror AG ſo as to make the Legacy, which was the Principal, an 
Intereſt veſted, which ſhall go to his Executors or Ad- 


miniſtrators, tho the Legatee die before that Age, be- 


cauſe, if the Principal were not due preſently upon the 
Teſtator's Deceaſe, there could no Intereſt acrue to 


the Legatee at that Time; and this has been ſettled in 


Cloberies Cale, 2 Vent. and in Yates verſus Fettiplace, and 

ſeveral other Caſes in this Court. „ oe + 
Bur a Legacy at if ſuch Portion were to ariſe out of Lands, 
out of a Real Or a Term for Years, tho' it were limited to the Party 
Term ge generally to be paid, or payable at ſuch an Age, there 
Years ſhall for the Benefit of the Heir the Portion ſhould fink, 
Inheritance. and not go to the Repreſentatives of the Party ſo dying. 
The Maſter of the Rolls ſaid, the Proviſion for Payment 
of Intereſt in the mean Time, where the Legacy was 
given generally at, or if, or when the Party ſhould attain 
ſuch an Age, that that ſhould make it an Intereſt veſted 
preſently, was an Alteration of the Law from what it 
was held in Co. Lit. 292, when he read that Book (which 
was 50 Years ago) tho' the Reaſon of the Law as then 
taken, was becauſe there was no ſuch additional Clauſe 


to explain it. 


ug 


— 


In Curia Cancellaria. 


Maſon verſus Da). Caſe 243. 
TLizabeth Maſon being buthaſcd a Leaſe to her and era . 
L her Heirs, hi three Lives, from the Archbiſhop Church Leaſe 


AF 2 PL, "to her and 
of ' Canterbut'y, | T- | eaving May, her Daughter and her Heirs, for 
Her, ah Infant; two of «the/Lives being dead, and the wel ie. 
enrvivor in Years, the Guardians of the Infant out of Ving an In- 

| fant Daugh- 
the Profits of that Eſtate, take a new Leaſe from the ter; two of 


4rcbbjſhop, to the Infant and her Heirs, during three the Infant 


other Lives, or during the Life of the ſurviving Ceſtul Guardian re. 
que Vie, ind two others, and then the Infant dies with- Leafs, this is 
our Iſſue; and the Queſtion was, Whether this ſhould quien“ 
o to the Heirs of the Part of the Father, or to the fa che Het 
Heirs of the Part of the Mother. 2 
Twas argued, that it ſhould go to the Heirs of the 3 
Part of the Mother, being a renewal only of the odd 
Leaſe, and under the old Truſt; and if the Infant Heir 
had died without Iſſue before renewal, living the ſurviving 
(:fui que Vie, there had been no Queſtion: of it, and ſo 
ought this new Leaſe, being renewed out of the Profits 
of the old Leaſe. | ase 40:97 1yods 
But it was anſwered and reſolved by the Maſter of the 
Rolls, that this new Leaſe was a new Acquiſition; and 
relted in the Daughter as a Purchaſor, and there fore 
ſhould go to the Heirs of the Part of the Father, the 
renewal by the Archbiſhop being Gratuitous and Spon- 
ancous, and they differenced this Cale from a Copy- 
bold; for there the Lord is only a Truſtee for the Heir, 
ind his Admittance of him, tho' it be Otiginal, yet is 
only in Virtue of the Truſt repoſed in him by Law for 
that Purpoſe, and it was decreed accordingly. 
Note, My Lord Keeper coming into Court, and being 
aſked his Opinion in it, ſaid, he was of the ſame Opt- 
mon to prevent a rehearing. 
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_ _— Greenhill verſus Greenhill & al. 


A. deſires B. HIS Cauſe came on upon an Appeal from a 
to haſe 


an Eftate for | Decree made by my Lord Chancellor Cowper, and 
him, Z the the Caſe upon opening appeared to be this, one Greenhill 
roth of June deſired Mr. Young to purchaſe an Eſtate for him of 


enters into 


Articles for about 10 or 12000 J. Value, in ſuch a Place, and Mr. 


o an Eilat, Tung meeting with an Eſtate, which he thought woull 


part of which anſwer Expectation, agreed for the Purchaſe of it; and 


mary Lands, thereupon by Articles dated 1oth April 1706, between 


COVEC- 


nants to pay the Vendors and their Wives of the one Part, and Hung 
rhe Purenal® of the other, the Vendors agree to deliver Poſſeſſion ar 


Money on 


Michaelmas Michaelmas following, and to execute ſufficient Convey- 


following, | | = 
when Con. ances thereof, and Young Covenants to pay the Purchalc- 
0 be exe Money at Michaelmas, when Poſſeſſion was delivered. 
cuted, and | | | Ty IH % 
Toſſeſſion given in June before. A. made his Will, and thereby deviſed all his Perſonal Eſtate do be 
ſold, and the Money to be laid out in the Purchaſe of Lands to be ſettled on F. 8. and deviſes 
to him likewiſe all his Lands of Inheritance, having no others than thoſe agreed to be 
A. died after any Conveyance executed, but without any new Publication of his Will, the Lands pals 
* — Lu and no Surrender neceſſary of the Cuſtomary Lands, A. having only an equitadl 
terelt in them. | | 


In Fune afterwards, Mr. Greenhill, for whom thus 
Eſtate was purchaſed, makes his Will, and thereby de 


viſes all his Perſonal Eſtate to be ſold, and the Money 
f 1 260 


JV 


a” 


In Curia Cancellaria. 
to be laid out in the Purchaſe of Lands to be ſettled, 
gether with his Freehold Eſtare, on the Plaintiffs; and in 
another Part of his Will deviſed all | tis Lands of Inhe- 
ritance to the Plaintiffs, and their Heirs: At Michgelmas 
and the Money paid, but Conveyances were not executed 
tll about a Year after; then Greenhill dies without Pub- 
cation of bis Will, and the Plaintiffs brought this Bill 
zoainſt Toung and the Heir at Lau, to have Conveyances 
executed to them purſuant to the Deviſe: Some Part of 
the Eſtate was Cuſtomary, and lay in Cornwall, and by 
the Cuſtom there, a Surrender to the Uſe of his Will 
was neceſſary: to pals ſuch Lands, tho otherwiſe they 
paſſed by Leaſe and Releaſe, ' as Lands at Common Law, 
and ſo were not Copyhold. The Defendant Toung by his 
Anſwer confeſſed the Truſt, and the Queſtion upon this 
Caſe was, Whether this Will was ſufficient to pals the 
Truſt of theſe Lands, and my Lord Chancellor Cowper 
decreed it Wad ©! bow wes ole Lofis 214 26 
But now it was argued by Sir Foſeph Jekyll and Mr. 
How, that this Decree ought to be reverſed : They took a 
Diſtinction between an Agreement for the immediate 
Purchaſe of Lands, and ſuch Agreement for the future 
Purchaſe thereof, as this was, they agreed, that if the 
Articles had been for the . preſent , Purchaſe of -theſe 
Lands, that the Vender had been a Truſtee preſently 
for the Purchaſor, and then ſuch Deviſe of them had 
been good in Equity; but here the Poſſeſſion was not to 
be delivered till Michaelmas following, nor was any 
Money to be paid before that Time, and then the Pur- 
chaſor had no Power to deviſe them ſooner, no more 
than a Deviſe of Lands which a Man ſhould, after 
Purchaſe, would be good, as has been ſettled in the 
Caſe of Bunker and Cook, which was adjudged in B. R. 
and C. B. and afterwards affirmed upon a. Writ of Error 
in the Houſe of Lords; ſo if a Man had a Judgment - 
or Statute againſt another, tho this would bind the 
Lands of Freehold or Inheritance from the Time of 
r the 


the” 


De. Term. & Hill 1211. 


— 


ne . | 2 
ent given, or the Statute acknowledged; yet 
the Conuzee” of the Judgment or Stature“ has no-ſyct 
Intereſt ds he can deriſe before Execution athwljy 


K \ : 7 4 * - ad | 4 4 
— 
6 — 0 * 


} 


un was likewiſe urged, that theſe Cuflothary Lan 


could not paſs by the Will for want of a Surrender Pre. 
An 944 - 1077 $4, 5: th left. 


* 


hut it was arg 
General and Mr. Vernon, in Support of the Decree; that 


theſe Lands were bound immediately from the Execy. 


delivered till a future Time, made no Difference in Equity; 
Equity would have deſcended to his Heir, and that the 
Heir might have brought a Bill againſt Mr. "Greenhill, 
Bxecutors to compel the Payment of the Purchaſe Money 
out of the Perſonal Eſtate; that in this Caſe the Mo 
was bound by the Covenant, and if the Plaintiffs ſhor 
not have the Lands, they would loſe beth Money and 


Lands too; for if the Money had been at Liberty, that | 


would have paſſed by this Will to the Plaintiffs 3" but 
now that being bound by the Covenant, if they cannot 
have the Lands, they muſt loſe both; that this Caſe wa 
quite different from the Caſe of Bunter and Cook, be. 
cauſe here the Lands were immediately bound by the 
Articles, and were in Equity as much the Teſtator's, a 
if he had been immediately let into Poſſeſſion. 
And as to the Cuſtomary Lands, no Surrender was 
veceſſary; for even in Cafe of Copyhold, tho to pal 
the Lands themſelves, a Surrender to the Uſe of hi 
Will might be neceſſary ; yet the Ceſtui que Truſt could 
make no ſuch Surrender, for he had no Eſtate in the 
Lands, and if Copyhold Lands were in Mortgage, ye 
the Mortgagor might deviſe the Equity of Redemption 
without any Surrender, for he had no Eftate in then 
whereof to make any Surrender, and for this Point the 
other Side gave it up. LIVE» 10 EM | 


ued on the other Side by Mr. Soll. 


tion of the Articles; that the Poſſeſſion not being to be 


v 
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Decree, he thought ſuch future Intereſt was deviſeable, 
25 well as if it had been in Poſſeſſion, - and that the 


Lands and Money were mutually bound by the Articles; 


and that the Heir might have - compelled the Executors 
to have paid this Money in Caſe there had been no Will, 


and therefore affirmed the Decree. thy „ 
Note, It did not appear in this Caſe, that the Teſta- 
tor had any other Eſtate of Frechold or Inheritance, 
and therefore the Deviſe in ſuch Manner ſufficient to de- 


ſcribe this Eſtate, ſo as to carry it by the Will. 


Gibbs verſus Barnadi ſton. 
IN this Caſe it was held clearly, and decreed, that a 
Deviſe of a Perſonal Eſtate to one and his Iſſue, or 
to one, and if he die without Iſſue, Remainder over to 
another, that the Deviſe over is void, and the whole 
Intereft veſted in the firſt Deviſee, ſo as to be liable to 
his Debts; and Mr. Vernon ſaid, the Reaſon that a Deviſe 
orer of ſuch Perſonal Eſtate upon a Life barely was 
good, was, becauſe in Conſtruttion of this Court, the 
rſt Deviſee had but the Uſe of it, and not the intire 
Property, Tr 26017 24 791 


Clſworth verſus Brangwin, & al, Exe- 
cutors of Henry Der. 


L having a Debt of 50 I. owing to him from the 
Defendant, did by his Will forgive him that Debt, 
and gave him 50 1. more and ſome Houſhold Goods to 
the Value of 100 J fo that in all he gave him about 
200 J. and made him and the Plaintiff Executors, and 
died without making any Diſpoſition of the Surplus of 

bis Perſonal Eſtate, which was conſiderable. 
| And 


— * - n ; — _ | | n + 4 
Lord Keeper ſaid, he ſaw no Reaſon to vary this 


Caſe. 245: 


Deviſe of a 
Perſonal 
Eſtate to one 
and his Iſſue, 
or to one, and 
if he die 
without Iſſue 
Remainder 
over, the Re- 
main@r is 
void. 


Caſe 246, 


A. made B. 
and C. Exe- 
cutors, and 
deviſed ſeve- 
ral Le —_ 
to B. but 
made no Diſ- 
pofition of 
the Surplus 
of his Perſo- 
nal Eſtate, 


the Executors 
ſnall come in 


ually for their Share of the Surplus, notwithſtanding the Legacies deviſed to one of them; but 


if a Bill ha 
ruſtees as to the Surplus. 


been exhibited by the next of Kin, Q Whether they ſhould not both be conſidered as 


_— 
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And now the Plaintiff brought this Bill againſt the 
other Executor, for an Account of the Perſonal Eſtat 
and that he might have the Surplus to himſelf, upon 


Pretence that the Teſtator having given the other Ek. 


cutor theſe Specifick Legacies intended him no more, an 
therefore, that the whole Surplus would belong to him 
For the Defendant it was inſiſted, that the Plain 


was a meer Stranger, and the Defendant a near Rel. 
tion of the Teſtator, that he gave him theſe Legzcia 


only that he might in all Events be ſure of ſome Thing, 


that he took theſe Legacies in another Capacity tha 


Executor, and therefore they could not exclude him of 


bis Share of the Surplus, which the Law caſt upon hin 


as Executor. | - 
My Lord Keeper was clear of this Opinion, and {ail 


it was much greater Queſtion with him, Whether thi 
Deviſe of particular Legacies to one Executor, . ſhould | 


not exclude both from any Share of the Surplus, becauſe 
both came in but in Repreſentation of the Teſtata, 
and made but as one Perſon ; and therefore ſuppoſe the 
Defendant had been made ſole Executor, he made it 1 
great Queſtion, Whether this Legacy ſhould not bare 
excluded him from the Surplus; indeed the Reaſon urge 
againſt it is, that if no ſuch Legacy had been given, 
he would have come in for the whole; and therefore 
his giving him a Part only, ought not to exclude him 
from the Reſidue, which without any ſuch Deviſe d 
Part, the Law would have thrown upon him; but the 
Caſe of Foſter and Munt ſettled this long ſince, and 
though that Caſe has now of late been ſhaken in tix 
Caſe of the Dutcheſs of Beaufort, and in Littleburys 


Caſe, both in the Houſe of Peers; yet they were, be. 


cauſe the Legacy given to the Executor was no benei- 
cial Legacy; and ſo a Caſe of one Atkinſon at the Rolls 
that 10 J. given to an Executor for Mourning, was 19 
beneficial Legacy, ſo as to exclude him from the Sur 


plus, becauſe Mourning was a Decency required 10 


—ͤ— 
3 
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9 [ (4 Curia Cancellariæ. WO 
ſuch an Occaſion, | but this Legacy here Was a benefi⸗ | 
1 OBE: 3. 534. $5 I ws: WAS 4 * yg : 4 3 79 98 { 
1 this not being the Point in Queſtion; he made 
no Decree concerning it, but decreed the Executors 
ſhould come in equally for their Share of the Surplus 
of the Perſonal Eſtate, notwithſtanding theſe Specifick 
Legacies to one Executor. +, YT e 
Note, If the Law be as has been lately held; this 
ſeems no Contradiction to Foſter and Munt's Caſe, which 
was decreed only on the Fraud in the Executor, as the 


Lord Gurnſey declared. 


7 
7 


Povey verſus Brown, Amhurſt & al. & 24. 


N this Caſe one Selby, Uncle to the Defendant's Wife, 

had by his Will given her 1000-1. Legacy, | whilſt ſhe 
lived ſole; afterwards, on a Treaty of Marriage with the 
Defendant, it was agreed by Articles, that 700 J. of this 
Legacy ſhould be applied towards Payment of his Debts, 
after the Marriage the Defendant, without his Wife, 
albgns the remaining 300 J. to the Plaintiffs, who were 
Creditors likewiſe z and they brought this Bill againſt 
the Defendant and his Wife, and the Executors of Selby; 
to have a Satisfaction of their Debts out of the remain- 
ing zoo /. and it was decreed, - that an Account ſhould 
be taken, and upon the Plaintiffs proving themſelves Real 
Creditors, and that the Aſſignment was bona fide, they 
were to have a Satisfaction accordingly, and the Reſidue; 
if any, of the 300 l. was to be put out for the Bene» 
ft of the Wife. n 


pitbill verſus Phelps, es 6 


T* E Caſe upon opening appeared to be thus, one A Freeman 
Mary Phelps, Widow of Charles Phelps, having a Convders- 


tion of 600 “. 


conliderable Fortune and ſeveral' Children, on Treaty covenants, 
O O Po 0 for Wife ſurvi- 
* f =. ; ved him, his 
"ron or Adminiſtrators ſhould pay her 609 J. out of his Perſonal Eſtate, this is ſuch a Com- 
Pontion, as will exclude her from any Part of the Cuſtomary Share. . | ; 
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for a ſecond Marriage with one John Whithill, agreed be 
ſhould only have 600 J. of her Fortune, and the Reſidue 
to be ſettled for her ſeparate Uſe, and after her Death 
for the Benefit of her Children, and accordingly an In. 
denture was p d and executed before Marriage 
whereby ſhe, with his Aſſent, aſſigns over her Fortune t0 
Truſtees in Truſt, that ſhe ſhould receive the Profits of 
it for her own ſeparate Uſe, during her Life, and after | 
her Death, that the ſame ſhould go and be divided ually 
amongſt her Children; and Whithill, in Conſideration cf 
the ſaid intended Marriage, and Marriage Portion or 
Soo l. makes a Settlement on her, and at the End of the 
Deed: covenants, ' that if the ſaid Mary ſhould. ſurvive 
him, then his Executors or Adminiſtrators ſhould pay 
and deliver to the ſaid Mary 600 J. out of his Perſon! 
Eſtate : The Marriage takes Effect, Whithill dies without 
Iſſue in 1709, and about a Year after Mary makes her 
Will, and the Defendant her Son Executor, and dies; the 
Defendant likewiſe obtained Adminiſtration to Whithill 
the Husband; but that was afterwards revoked and 
granted to the Plaintiff his Mother, who brought this 
Bill for an Account and Diſtribution of the Inteſtate 
Whithill's Eſtate. The Defendant by his Anſwer inſiſted, 
that Whithill was a Freeman of London, and therefore 
on his Death the Widow was intitled to the 6001. in 
the firſt Place, purſuant to the Marriage Agreement, 
and to a full Moiety of the remaining Perfonal Eſtate, 
as his Widow by the Cuſtom of London, and to 2 
Moiety of the remaining Moiety, by the Statute of 
Diſtributions, and now the being dead, the Defendant, 
as her Executor ſtood in her- Place, and had the ſame 
Right as ſhe herſelf had. re © | 
It was argued for the Plaintiff, that this 600 J. which 
the Husband had. covenanted, ſhould be paid her by bis 
Executors in Caſe ſhe ſurvived, muſt be taken to be in 
Satisfaction of her Cuſtomary Part, tho there were no 
Words to that Purpoſe ; that this was a compounding 
for ſuch Cuſtomary Part, and being before Marriage, oy 


2 


: 


any more 3 t phe 


Wife ſurvived, ſhe ſhould have 2000 J. to be at her o 

diſpoſal, the Wife ſurvived, and the Husband being a 
Freeman, this 2000 J. was decteed to be not ofily in 
Satisfaction of, or as a Compoſition for her Cuſtottiaty 
Part by the Cuſtom of London; but alſo to exdude het 
from any Share upon the Statute of Diſtributions, the 
Husband there dyitig Inteſtate; and that this Catiſe flood 
now in the Paper to be reheard, and though, perliaps, 
the Court might not go quite ſo far now, yet cer- 


Part. | mY 
On the other Side it was endeavoufed to diſtinguilh 


this Caſe from that which was cited, that here it was 


only her 600 J. back again; that this could be no Com- 


polition for any Share ſhe might be intitled to of her 
Husband's Perſonal Eſtate, for then it ought to have 


come out of the Husband's Perſonal Eſtate; but here it 
was only giving her back her own again. 

My Lord Keeper decreed it to be in Satisfaction of 
her Cuſtomary Part, and took Notice, that the Deed 
was expreſly worded in Conſideration of the Marriage 
and Marriage Portion, ſo that he was abſolute Maſter of 
that 6001. and therefore it muſt be looked upon to 
come out of his Perfonal Eſtate; but as to a Moiety of 
the other Molety upon the Statute of Diſtributions; 
there was no Queſtion made of it, but that the Widow 
would be intitled thereto, and an Actount was decreed 
accordingly, | cd OF SRO GY Ht 286: 3 Het 

Note, For the other Moiety which belonged te the 
inteſtate, the Cuſtom of London gives no Directions 
. | where 


lon 


tanly it ought to exclude her from any Ciiltsmary -- 
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where there are no Ohildren, and therefore, that ;, 
wholly, under the; Direction of the Statute! of Diſtribu. 
tions; but the Cuſtom of the Province of -- York ex. 
tends to give ſuch Moiety to the next of Kin to the 
Inteſtate. * 0 1 = Fe ve 8 it, " 
Maſter of the Roll 


And in the principal Caſe, the 
was of the ſame Opinion, and took Notice, that the 
Deed was expreſly mentioned to be made between the 
Parties, Citizens of London; ſo that the Cuſtom of 
London might well be ſuppoſed to be in their View; 
and therefore this Compounding for 600 1. in all Event, 
exempted her out of the Reaſon of the Cuſtom, which 
was to provide for thoſe who would be otherwiſe leſt 
without any Proviſion, and here ſhe would not Truſt 
to any to the Cuſtomary Proviſion, and therefore ought 
to have no Benefit of it. „ cn OS I EE 


Caſe 249 Þ Bell verſus Commiſſary Hyde & Ux. 


Wie na be I IPON a Motion for diſcharging of the Defen- 
proceeded - U dant's Wife, who was taken up on an Attach- 


inſt with- » | - | : ., 22 
ut her Huf: ment for not appearing, and anſwering, the Plaintiffs 


— 1 e. Bill, the Caſe appeared to be this: The Defendant's Wife 
nable by the being a Widow, and having a conſiderable Fortune, upon 
the Court. the Defendant's Application to her in Way of Marriage, 
a Settlement was made and executed, and the Marriage 
took Effect. : . 
Some Time after, the Defendant being very much m 
Debt, was arreſted, and the Creditors were going on to 
take out Execution, and ſeize his Goods; but to prevent 
that, the Wife gave a Note, that if they would dil- 
charge the Action (which was for 2000 JI) ſhe would 
pay the Debt out of her own ſeparate Eſtate, and ac- 
cordingly the Action was diſcharged. 1 
But ſhe afterwards refuſing to make good her Agree- 
ment, this Bill was brought to enforce an Execution 
thereof. „ e e een 


N 2 | t — 1 


The 


9 


nn Grin Cancellaria. 


"The Bill was brought againſt the Husband and Wife, 
ind Subpanas taken out againſt both, and actually ſerved 


upon the Wife at her Houſe, but the Husband could 
not be found; after which, neither the Husband nor 
Wife appearing, an Attachment was taken out againſt 
boch, and the Husband ſtill keeping out of the Way, 
the Wife was taken upon the Attachment. 

And ſhe now. moved to be diſcharged, on ſeveral Affi - 
davite, that her Husband was actual ly gone to Rotterdam 
in Holland, before the filing of the Bill; and therefore 
the Proceſs againſt her without her Husband was irre- 


lar, and that ſhe ought to be diſcharged, and it was 
Fad, againſt 


| that at Law there could be no Proceeding 
the Wife without her Husband, and that Equity followed 
the Law in this Particular. ; | OF | 

On the other Side it was ſaid, that the Wife was not 
to be conſidered in this Caſe as a Feme Covert ; that ſhe 
having an Eſtate ſettled on her before Marriage for her 
ſeparate Uſe, this made her as a Feme Sole, and a ſepa- 
rate Perſon from her Husband, and therefore her Agree» 
ment was binding upon her; that they had done all they 
could to bring in the Husband ; they had made him a 
Party in the Bill, taken out a Subpena againſt him and 
his Wife, and for not appearing they had taken out an 
Attachment likewiſe againſt boch; that if they could 
not in this Caſe proceed againſt the Wife, the Juſtice of 
this Court would be eluded, and: it would be ory eaſy 
tor any Man to ſettle all his Eſtate upon his Wife, and 
then get out of the Way, and ſo bid Defiance to his 
Creditors, and Sir Joſeph Fekyll ſaid, it was a ſayi 
of a very great Man, boni Fudicis eſt ampliare Furiſ» 
dictionem, and he thought to extend the Arm of Juſtice 
further than uſual, when otherwiſe there would be a 
Failure of Juſtice, was the Duty of every Court. 

That in ſome Caſes a Woman may ſue without her 
Husband, and nothing was more common than for a 
Wife in this Court to ſue, even her Husband, and 
therefore ſurely in this Caſe the Plaintiffs ought not to 
Pppp loſe 
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loſe the Benefit of the Wife's Agreement, by her end. 
ing her Husband abroad, and cited a Caſe of Dubois 
and Dowle, to this Purpole. oy „ 
But my Lord Keeper ſeemed to be of Opinion, that 
the Proceſs in this Caſe without the Husband was irre. 
gular, and that they ought to ſtay till the Husbang; 
Return, when they might renew the Proceſs again} 
both, to which it was anſwered, ſuppoſe the Husband 
never Return, mult they then be totally deprived of the 
Benefit of this Agreement? Upon which my Lord Keeper 
ſaid, he would aſk the Maſter of the Rolls his Opinion, 
and be governed by hattet. 
Afrerwards the Maſter of the Rolls coming into Court, 
was clearly of Opinion, that the Proceſs” in this Caſe 
without the Husband was regular, that the Husband 
was joined in the Suit only for Conformity, and ſaid, 2 
Woman by her Marriage did not loſe her Underſtanding or 
Diſcrerion, but rather improved it by her Husband's'reach- 
ing, and cited Moor verſus Huſſey, Hob. 95, where ſeveral 
Caſes are cited, wherein a Feme Covert without bet 
| Hiieband ſhall be chargeable, and ſaid, the Practice of 
this Court had been conſtantly ſo, upon which, the De-. 
tendant prayed Time till the firſt Day of next Term to 
put in her Anſwer, and on her. entring her Appearance 
with: the Regiſter, and paying Coſts of the Motion, 
it was granted, and ſh& to be diſcharged out of Cuſtody. 
Note, Mr, How in this Caſe urged, that the Defen- 
dant ought not to be heard to move for her Diſcharge, 
becauſe ſhe not having appeared by her Clerk in Court, 
was not at all in Court, but a perfect Stranger, and 
therefore could not regularly make any Application by | 
her Council, till ſhe had brought herſelf into Court, 
by directing her Clerk to enter an Appearance for ber; 
but of this no Notice was taken, either by the Court or 
Council on the other Side. O16.) gie Bt JS 
; ge. 
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HE Plaintiffs Bill being diſrnilſed | with” Coſts, ks 
and Coſts taxed to 160 J. a Subpwna'was awar * gag 
againſt him to pay thoſe Coſts, and for net obeying” it rachment 1 
an Attachment, upon which Attachment the Sheriff of ing ing Cofts, 


Liceſter, to whom it was directed, took cs) and re- Caſe a Me: 
turned a Cepi Corpus. 5 ro bring 


And now) upon this Return, a Motion was ede Eh. | 
for a Meſſenger to bring in the Plaintiff, - and it was 
urged to be the Courſe of the Court, chat a Meſſenger 
ſhould go in all Caſes where the Sheriff takes Bail, where 
the Party is not bailable, as in this Caſe he is not, and 
the rather, for that in this Caſe the Bail Bond was Mn 
of a Member: of Parliament, againſt whom, the Parlia- 
ment being now ſitting, they could have no Remedy, 
and one Hawkins's Caſe was cited, where in a like Caſe 
a Meſſenger was ſent to bring- in che D and ſo it 
Was wat in . . EIN 


Edwards 


Caſe 257, Edwards verſus Faſhion. 
A. having a HE Caſe was ſhortly this, a Man having a Mort. 
— gage for Years, makes his Will, and thereby di- 


aher his viſes all his Per{0nal.- ſtate, of what Nature ſoev 3 
id, * 93 a n * ; * 

Al his Pertg. his Executors, in Truſt, for the Payment of His Debts, 

na} Eſtate and afterwards deviſes the Reſidue and Overplus of his 


to his two 


Daughers, ſaid Perſonal Eſtate to his two Daughters, equally to be 


Uy to 22 pp 
9:44 be- divided between them, and dies. 


n them; | | | hos | 
| * the Debts paid, the Daughters Purchaſe the Equity of Redemption and Inheritance of le 
mortgaged Premiſſes io them and their Heirs, this is a Tenancy in Common, and not 3 Join- 
tenancy. W L | * 


. The Debts being ſatisfyd, the Daughters contnct 
with the Mortgagor for the Purchaſe of the Equity of 
Redemption, and Inheritance bf the mortgaged Premiſſes 
to them and their Heirs, and Articles are executed on 
both Sides accordingly, and a Bill brought by the Daugb- 
ters for a Specifick Execution of thoſe Articles, and : 
Decree obtained for that Purpoſe; then one of the 
Daughters makes her Will, and thereby deviſes her 
Moiety. Share, and Intereſt in the ſaid Premiſſes, to the 
Plaintiff, who brought this Bill to be relieved againſt 
the Proceedings of the other Daughter, who claimed 
the whole Inheritance by Survivorſhip, as a Jointenancy, 
and had ejected the Plaintiff ; and the Queſtion wa, 
Whether this Purchaſe: of the Inheritance were à Jour 
tenancy, or a Tenancy in Common, | 


% * 
= uf 3 os 


The Maſter of the Rolls: decreed it to be a Tenancy 
in Common, for ſo was the Mortgage deviſed to the 
two Daughters, whereon this Purchaſe of the Equi) 
of Redemption and Inheritance was founded, and there- 
fore they having ſeveral and diſtinct Intereſts, as Tenants 
in Common in the Mortgage, and paying an equal Þ;- 
portion for the Purchaſe of the Equity of Redemption 
and Inheritance, ſhould have that in the ſame Manner, 
and therefore the Deviſe good. 


: Goodrick 
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Goodrick verſus Shotbolt & al. e 252: 
E Caſe as appeared upon the Pleadings was this, 3 
Milliam Shotholt on his Marriage with Alice, the #y* = bond 


Daughter of one Mr. Riſton, gave a Bond of 600 l. to 4 Warrant of 


| . 3 
the laid Mr. Riſton, with a Warrant of Attorney, to bonfels judg- 
confeſs Judgment thereon, and this Judgment was de- "pq" 
feazanced on Payment of 300 J. to Alice, in Caſe ſhe z2nc, on 


Payment of 


ved her Husband. | | 300 J. to his 
ſurvi | | Wife, if ſhe 


A ET e Lon nd e SORTS eee 
Afterwards, about the Year 1706, the Plaintiff agreed 
with William Shotbolt for the Purchaſe of his whole 
Eftate for 900 I. whereof 700 l. was to be paid down, 
and in Regard the {aid Eſtate was ſubject to an Annuity 
of 201, per Ann. during the Life of a certain Perſon, 
it was agreed, that the Plaintiff ſhould: retain the other 
2001, in his Hands, to indemnify himſelf againſt the 
ſad Annuity, and that after the Purchaſe compleated, 
he ſhould convey back the Eſtate for a Term for Years, 
redeemable on his Payment of the ſaid 200 J. and In- 
tereſt, after the falling in of the ſaid Annuity. | 
Accordingly William Shotbolt and Alice his Wife by In- 
denture of Leaſe and Releaſe, and Fine, convey the 
Eſtate to the Plaintiff and his Heirs, and the Wife at 
the ſame Time delivered: up the Bond to be cancelled. 
Soon after the executing of theſe Deeds and Fine, in 
Regard William Shotbolt was indebted to his Brother Bar- 
talion Shotbolt, in the Sum of 200 J. and upwards, it 
was agreed, that for ſecuring that Sum, the Plaintiff 
ſhould Mortgage the ſaid Eſtate to the ſaid Battalion, 
redeemable on his Payment of the ſaid 200 J. and In- 
tereſt, and accordingly the Plaintiff executed a Leaſe of 
the Premiſſes, wherein reciting the Annuity of 20 J. 
ber Ann. and the Judgment to Riſton; and that for in- 
demnifying him againſt thoſe two Sums, it was agreed 
upon his Purchaſe; that he ſhould retain 200 J. in his 
2444 Hande, 
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Hands; therefore he, by the Direction of Milliam $4,.. 
lolt Mortgages the Premiſſes to Battalion fot u Tem 
of Years, redeemable on Payment of the ſaid 200 
and Intereſt, | CORES WIR. EIT \ 
William dies, and Alice ſurvives him, and Riſton the 
Conuzee in the Judgment being likewiſe dead, ſhe take, 


out Adminiſtration to him, and how would extend thi; 
Judgment upon the Plaintiff's Eſtate. Battalion Shotboy, | 


the Mortgagee, pretended, that he only had a Title to 


the 200 J. ſecured by the Mortgage, and the Plaintif 


brought an Ejectment, and recovered at Law, upon 
bringing his Money into Court, the Annuitant being 
dead, and he now likewiſe brought this -Bill, that on 
Payment of the 200 J. to ſuch of the Defendants 2 
had a Right to receive the ſame, he might redeem and 
be let into the Poſſeſſion of the Eſtate. 


The Defendant Alice by her Anſwer inſiſted, that the 


200 J. belonged to her by Virtue of her Judgment, 
which was prior to the Defendant Battalion's Mortgage, 
and that this 200 J. was all ſhe would be able to get 

for the 300 J. that Judgment was given to ſecure. 
The Defendant Battalion inſiſted, that the 200 1, be. 
longed to him as a Creditor, by Virtue of the Mortgage, 

and that Alice's Title was extinguiſhed by the Fine. 

It was agreed on all Hands, that the Plaintiff ought 
to redeem on Payment of the 200 J. only, but whe- 
ther Alice or Battalion had à Right to receive it, was the 
Queſtion, and therefore this Bill was in the Nature of 
an interpleading Bill, that they might ſettle the Right 
between themſelves, and ſo he not pay his Money to a 

wrong Hand. hs ; 
„For the Defendant Alice it was inſiſted, that this 
300 J. was all the Proviſion ſhe had, that it was ex- 
preſly taken Notice of in the Mortgage, and the retain- 
ing of the 200 l. was a Security, as well againſt that in 
Caſe ſhe ſhould ſurvive, as againſt the Annuity ; that 
ſhe ſurviving her Husband, and having taken out Ad- 
miniſtration to her Father the Conuſee, and the Judg- 
I Ls ment 
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ment being prior to the Mortga 


to lay on her Judgment, and that à Court of Equity 
ought 100 Frost! 


not to take it from hjñge r. 
But for the Defendant Battalion Shotbolt, it was in- 
ited; that Alice joining in the Fine with her Husband, 
this: bad extinguiſned all her Right by Virtue of the 
judgment; that if ſhe herſelf had been Conuſee, there 
had been no Queſtion of it; for tho' a Releaſe by a 
Conuſee of all bis Right to the Land of the Conuſor 
will not be-a Bar, or prevent his taking out Execution 
after, yet ſuch Right may certainly be -extinguiſhed ; 
that as ſuch Fine would have barred the Conuzee him- 
ſelf, ſo her joining will in Equity defeat the Intereſt of 
her Truſtee 3 that upon the Fine, {ſhe was examined and 
conſented to part with all her Intereſt in the Land; and 
if ſhe ſhould be allowed by this Judgment to take back 
again any Right to the Land, this would be to derogate 
from her own Grant. 

They agreed, indeed, that her joining in the Leaſe 
and Releaſe, would not extinguiſh her Intereſt in the 
judgment; but the Fine wherein ſhe joined, carried 
away all her Right and Intereſt in the Land ; that at the 
Levying of the Fine ſhe delivered up the Bond, and tho' 
that neither would not be ſufficient to bar her without 
the Fine, yet it was an Argument, that ſhe relinquiſhed 
her Security; that the Reaſon of taking Notice of the 
Judgment in the Mortgage was, becauſe that was ſtill 
ſtanding out as a legal Lien upon the Land; that her 
Father being then dead, and ſhe not having taken out Ad- 
miniſtration to him, it was proper for the Purchaſor to 
ſecure himſelf, as far as he could againſt it; that if it 
had been intended the Security for 300 J. ſhould have 
continued, the Purchaſor would have retained 300 J. in 
bis Hands for the Purpoſe, and that 200 J. only being 
retained, was an Argument, they never intended the 
Purchaſor ſhould be charged therewith, which was not 
an adequate Security for the 300 J 
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My Lord Keeper was clearly of this Opinion, and 
decreed the Plaintiff ſhould be admitted to redeem, and 
ſhould have his Coſts, and that the Defendant Battalion 
Shotbolt had the Right to the 200 J. as an honeſt Credi. 
tor, and decreed accordin 2h and that the Defendane 
Alice ſhould' procure Satisfaction to be acknowledged on 
the Judgment. | FF 


Caſe 253 Bottomley verſus Lord Fairfax. 
A Man b INN this Caſe it was clearly agreed; that if a Husband 


fore his Mar- IP 2 | 
— vel before Marriage conveys his Eſtate to Truſtees and 
Eda in their Heirs, in ſuch Manner, as to put the legal Eſtate 


Traftzes in out of him, tho the Truſt be limited to him and hi 
and his Heir, Heirs, that of this Truſt Eſtate the Wife after his Death 


allt che Wik hall not be endowed, and that this Court hath never 


in recovering 


ler Done. yet gone fo far as to allow her Dower in ſuch Caſe, 
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Attorney-General verſus Thompſon. Case 255 


N this Caſe a Difference was taken by Mr. How, and {nu 2 
agreed to by the Court, that if a Father deviſes Father te his 
Portions to his Daughters, or younger Children, to be dren, payable 
paid or payable at their reſpective Ages of 21 Years, or lage, nal 
any other Time certain, without making any Proviſion g faeret 
for their Maintenance in the mean Time, and dies, that , 
in this Caſe they ſhall have Intereſt for their Portions, * 
from his Death, till paid, becauſe the Father was ob- gon for = 
lged to have provided for them, if he had lived. . 
viuſed by a Stranger, who is under no Obligation to provide for them. 
But if ſuch Portions had been deviſed to them by a 
stranger to be paid, or payable at ſuch an Age; in this 
Caſe their Portions ſhould not carry Intereſt, in the 
mean Time, becauſe he being a Stranger, was under no 
luch Obligation to provide for them, and a Caſe of 
Brewin and Bremin, was cited to have been decreed in 
like Manner, nm e e TY 
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Caſe 255, Eure verſus: Howard. 
IIS Cauſe came on to be heard, 


by Conf 
„open Ulf ac] Al = 


the Court, anf upon readſpg of feveral Deeds, appeared 
to be this. 


Where the Nobert Howard ſeiſed of an Eſtate of Inheritance by 


mean Re- 


mainders de- Indenture, in 1677, covenants to levy a Fine thereef 


h 
rermine the to one Iler and Broadſtreet, and their Heirs, to the Uk: 


Life, and Re- of himſelf for Life, and after, to ſuch Uſes, Intent 


2 and Purpoſes, AS he thould, by any. Deed OT [Writing | 


een fall under his Hand and Seal, executed in the Preſence af 
two or more credible Witneſſes during his natural Life 
direct and appoint, and for want of ſuch Direction ani 
Appointment in Truſt for him and his Heirs, and a Fine 
was levy'd accordingly. 
Afterwards the ſaid Robert Howard intermarrying with 
one 1 ol with whom he had Iſſue Robert hus Son, 
and the {aid Robert the Father being ſeiſed in Right of 
Winifred his Wife of other Lands of Inheritance, they 
by Indentures of Leaſe and Releaſe, in 1690, and Fine 
duly levy d thereupon, grant and convey thele Lands 
to Truſtees and their Heirs, to the Uſe of Robert the 
Father, during his Life, and after ro Winifred during 
her Life, Remainder to the Uſe of Robert the Son, and 
the Heirs Male of his Body iſſuing, Remainder to the 
Uſe of the Right Heirs of the Survivor of them, the 
ſaid Robert the F ather, and Winifred his Wife, for ever. 
Afterwards upon the Marriage of Robert the Son With 
Mary: Anne his Wite, One of t Defendants, by Inden- 
tures of Leaſe and Releaſe, 9 and 10 Fuly 1698, be 
tween Robert Howard the 3 and Winifred his Vile 
aud Robert their Son of the firſt Part, Anne Braadſrec, 
Daughter and Heir of Broadſtreet the ſurviving Truſtee 
in the Deed of 1677, of the ſecond Part, Mary-4m 
Wolf. of the third Part, and others of the fourth and 


fifth Part, in Conſideration of a Marriage intended be- 
542 tween 


wer, only for the Opinion of 
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and Hereditaments therein particularly mentioned, (being 
j well thoſe whereof Robert the Father was at firſt ſeiſed 
in Right of Winifred his Wife, as others, whereof he 
wes ſole ſeiſed) in Fee to Truſtees and their Heirs, to 
the Uſes following, viz. as to part to the Uſe of Robert 
the Father for 99 Years, if he ſhould fo long live, Re- 
mainder to Truſtees and their Heirs, during his Life to 
ſupport Contingent Remainders, Remainder to the Uſe 
of Winifred for Life, Remainder to Robert the Son for 
99 Years, if he ſhould ſo long live, Remainder to Truſtees 
during his Life, to ſupport Gontingent Remainders; and 
a to the other Part, to the Uſe of Robert che Father; 
and Winifred his Wife, for their Lives, and the Life of 
the longer Liver of them, Remainder to Robert the Soi 
for 99 Years, if he fhould ſo long hve, Remainder to 
Truſtees and their 'Heirs, during his Life, to Tupport 
Contingent Remainders, Remainder as to other Part to 
Robert the Son in Poſſefſion for 99 Years, if he ſhould 
ſo long live, Remainder to Truftees during his Life, to 
ſupport Contingent Remainders; Remainder to Mary- 
4me for her Life, for her Jointiire, Remainder of the 
whole; and as the ſeveral Eftares before Timited ſhould 
reſpectively determine to the firft Son of Robert the Son, 
on the Body of Mary. Anne to be begotten, and of the 
Heirs Male of the Body of ſuch firſt Son lawfully iſſu- 
ng, and ſo to the ſecond, and other Sons in like Manner, 
Remainder to the Heirs Male of Robert the San, Remainder 
to the Right Heirs of Robert the Father, for e 
Robert the Father covenants, that he and Winifred his 
Wife would levy a Fine of all the ſaid Lands to the 
Ules before-mentioned and by the fame Indenture, 
Anne Broadſtreet, by the Direction of Robert the Father; 
grants Releaſes and conveys, and he ratifies and con- 
irms-all the Lands by the Deed of 1677, limited to 
5 | Iler 
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and == and their Heirs, to the Uſe 


obert the Father, or 99 Years, if he ſhould 0 lon 4 
lie, Remainder to. Truftees during his Life, to f 5 
port Contingent, Remainders, with other Remainder 
over, Remainder to the Right Heirs of Robert the Fa. 
ther, for ever, a Fine was accordingly levy' d, and the 
Marriage took Effect, and they had Iſſue Willian a Son, 


and Winifred a Dau ohter, then Winifred the Mother die 


and afterwards Robert the Son dies without other Iſſue. 


Robert the Father the 15th of Fanuary, 1706, make, 
his Will, and thereby deviſes all his Manors, Land, 
Tenements, and Hereditaments, in Poſſeſſion, Reverſion 
Remainder, or in Expectancy, whatſoever, to Chart 
Baggot and Richard Baggot, and others, and their Heir 
in Truſt, by Sale or Mortgage, to. raiſe ſo much as would 
be ſufficient to pay his Debts, and the Legacies thereby 
given, and gives ſeveral Legacies to the Amount «f 
3000 1. and upwards, and makes Mary his then Wit 
Executrix, and dies conſiderably indebted. _ .. 

Some Time after his Death, William the Grandſon 15 
without Iſſue, and now this Bill was brought by the 
Creditors. and Legatees of Robert the Grandfather, x 
gainſt Mary his Executrix, Mary-Anne Howard and Wii 
fred her Daughter, Charles and Richard Baggot, and "hes, 
to have a Satisfaction of their Debts and Legacies, pur 
ſuant to the Will of old Robert. 

The Defendant Mary- Anne Howard ſets out the Tr, 
tures of the th and 1oth of July 1698, and infiſts in 
Behalf of Winifred her Daughter, that the Remainder of 
all that was thereby limited to Robert the Father for 99 


Years, with Remainder to his Right Heirs, veſted in 
Winifred her Daughter, as Heir to William; her Brother, 
as .a, Contingent Remainder by Purchaſe, and ſo not 


ſubj ect to Robert the Father s Diſpoſal by Will; and 


Seats they were, or how many, * which of them 
were ſo ſubject, was r FAY en. tet 
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" Firſt, As to the Lands limited to Robert the Father 
ſor Life, with the laſt Remainder thereof to his own' 
light Heirs, there was little or no Queſtion made of it; 
but that it was the old Reverſion in Fee in him, and 
conſequently liable to be diſpoſed of, as he thought fit; 
but as to the other limited to him for 99 Veats only, 
vith ſuch Remainder to his Right Heirs ; there was very 

{lemn Arguments how far he had a Power over it, 
and this was divided into three Points. | 
if, Whether of thoſe Lands not compriſed in the 
Deed of 1677, and whereof he was ſeiſed in Fee in 
Poſſeſſion, at the Time of the Marriage Settlement upon 
his Son, Remainder to his Right Heirs, ſhould be looked 
upon as his old Reverſion, and ſo under his Power of 
deviſin * C157 > 4 | F 04 * | let! 1 
— Whether of the Lands compriſed in that Deed 

of 1677, the Remainder to his own! Right, Heirs, ſhould 
be looked upon ta be void, and the old Reverſion veſted 
in himſelf, and ſo paſs by his Will. 62-94 v; 24) E 29184 
idly, Whether the Remainder. to the Right Heirs of 

the Survivor of the ſaid Robert and Winifred his Wife, of 
her Inheritance, limited by the Deed of 1690, were ſo 
barred or deſtroy'd by the Deeds of Leaſe and Releaſe 
of 9 and 10 July 1698, and the Fine thereupon. levied 

| by Robert the Father, and Minifred his Wife, as to be 
capable of being ſettled to the Uſes therein limited; and 
if ſo, Whether the Remainder to the Right Heirs of 
Robert the Father, was ſo veſted in him, as to be ſubject 
to his Will. og 63 ect 111 
As to the [firſt Point, it was argued by the Attorney 
and Hicitor. General, and Mr. Lechmere, that this Re- 
mainder to the Right Heirs of Robert the Father, was a 
Contingent Remainder, and veſted in his Right Heir by 
Purchale, and was not Part. of the old Uſe reſulting: to 
limſelf, and conſequently. not liable to his Diſpoſition 
by Will, and: therefore the Sollicitor-General ſaid, this 
Cafe differed: intirely from the Caſes of Fenwick and 
Miford, and Pibus and Mitford, for in thoſe Caſes there 
a FEM... 
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was no Diſpoſition at all made of the old Uſe durioo 
his Life; and therefore it ſtill continued im him, * 

then the Remainder to his own Right Heirs, knit aud 
conſolidated with that old Uſe, which he had not diſpoſe; 
of for his Life, and confequently his Right Heirs could 
not be Purchafors ; and the Reaſon they conſtrued the 
old Uſe to continue in him for'Life, was, becauſe i: 
might happe 


n, that all the Eſtates might determine 
during his Life, and then there would be no Perſon to 
take the Freehold whilſt he lived, becauſe he could has 
no Heirs till after his Death; and ſince it might hap- 
pen that all the Eſtates might determine, and he mas 
no Diſpofition of the Uſe during his Life, - therefore the 
Uſe during his Life continued in him; and that upon 
Determination of the Intermediate Eſtates being unitel 
and conjoined with the Remainder to his Right Hein, 
made it one conſolidated Fee in himſelf, and by Conſe. 
quence his Heits muſt take by. Deſcent, and not by pu- 
chaſe; but where the intire Uſe was expreſſy limited 
out of him, during his Life; ſo that by no Poſſibility 
the intermediate Eſtate can determine during his Life, 
there the Remainder to his Right Heirs is a good Re- 
mainder, and they ſhall take by Purchaſe, and not by 
Deſcent; and he ſaid, this Difference was taken and 
agreed to by the Court in the Caſe of Tippin and Co, 
4 Mod. 3 80, in which Caſe the Caſes of | Fenwick and 
Mitford, and Pibus and Mitford were all cited; and ber 
in the principal Caſe he has limited che Uſe during 
his Life to Truſtees, to ſupport Contingent Remainder, 
and ſo has diſpoſed of the old Uſe during his Lift; and 
conſequently there can be no old Uſe remaining in hm 
to unite with the Remainder limited to his Right Hein, 
and then they ſhall take this Remainder as Heirs I 
Purchaſe; and Mr. Lechmere ſaid, he having limitel 
ſuch Eſtate to Truſtees during his Life, to ſapport Corr 
tingent Remainders, the Law ſhall never againſt his on 
expreſs Limitation bring back the Uſe. to him ag" 
during his Life, for then it muſt take it * i 
| T1 x 
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during his Life; and fo having left no Uſe in himſelf | 


during his Life, he has no Eftate of Freehold to unite 


and conſolidate with the Remainder to his own Right 
Heirs; and conſequently they cannot. take by Deſcent 
fom him, but muſt take as Purchaſors, and then he 
had no Power to ſubject this Remainder to Debts or 
Legacies by Wall. one ee t , e 
As to the ſecond Point, Whether the Remainder to 
his own Right Heirs of the Lands compriſed in the 
Deed of 1577, was a void Remainder, and 'veſted in 
himſelf as Part of the old Uſe, this they ſaid was a 
much ſtronger Point; for beſides that, the Limitation 
to himſelf is but for 99 Years, as the former Limita : 
tions were, the legal Eſtate of this Part of the Lands 
was ſtanding out in the Truſtee, and then there can be 
no Pretence of any reſulting Uſe to him for his Life, 
for nothing moved from him, the whole Eftate being in 
the Truſtee, and paſſed from him ta the ſeveral Uſes ; 
and therefore he being a Stranger, might well limit the 
Remainder: to the Right Heirs of old Robert, ſo as to 
make them capable of taking by Purchaſe, ſince there 
could be no Uſe remaining in him after the Settlement, 
when he had none before. 111 1 
It was likewiſe urged ſtrongly, that for another Rea - 
lon the Right Heirs muſt be Purchaſors of this Part of 
the Eſtate ; for by the Deed of 1677, the Uſe was limited 
to him but for Life only; and after his Death, to ſuch 
Ules, Intents, and Purpoſes, as he ſhould direct or 
appoint ; and for want of ſuch Appointment, to his own 
Right Heirs; ſo that he had Time during his whole 
Life to make ſuch Appointment, and conſequently the 
Eſtate in the mean Time muſt be lodged in. the Truſtees 
to ſupply ſuch Appointment ;- and then he having only 
an Eſtate for Life in thoſe Lands, could not make good 


ny of the Limitations in the Settlement of 1698, be- 

yond his own Life ; for ſuppoſe he ſhould afterwards 

ave made an Appointment purſuant to his Power, 1 
mu 
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De Term. &. Trin. 1712. 
muſt-have taken Place of the Settlement, and deſented 
all thoſe U ſes, as to this part of the Land, becauſe h. 
had Power during his whole Life, to make that Appoint. 


ment, and confequently during his whole Life the Eſtate 


muſt continue in the Truſtees, to anſwer and ſupply 
that Power, and ſo 10 Co. 85, expreſs in Point. 
They urged further, that this very Settlement ot 
1698, was an actual Appointment in Purſuance of hi, 
power, for the Heir of the ſurviving Truſtee was , 
Party to it, and joins in the conveying thoſe very Band; 
and, *tis ſaid, to be by the Direction and Appointment 
of Robert Howard the Father, who had ſuch Power of 
appointing ; and therefore it can be taken to be no other 
than an Appointment in Purſuance of- his Power; and 


then the Eſtate lodging in the Truſtees,” to ſupply and 


anſwer ſuch Appointment, when he limits the laſt Re. 
mainder to his own Right Heirs, they mult take by Vn. 
tue of the Appointment, and conſequentiy muſt take as 
Purchaſors, becauſe the Eftate was lodged in Truſtees to 
anſwer ſuch Appointment, and the Father had nothing 
but the bare Power of appointing the Uſes, and ſo can 
never derive. an Eſtate by Deſcent to his Heirs, when he 
had no Fee nor legal Eſtate in himſelf; but a bare 
Power of appointing the Uſcs, which muſt after dray 
out the Poſſeſſion from the Truftees according to thoſe 


Uſes. 


As to the third Point, it was argued, that the Re- 
mainder of Winifred's Inheritance limited to the Right 
Heirs of her and Robert her Husband, was a Contingent 


Remainder; and Robert the Father being the Survivor, 
the ſame veſted in his Right Heirs by Purchaſe, and con- 


ſequently not ſubje& to his Diſpoſition! by Will; and 
they inſiſted, that the Fine levy'd by Robert the Father 


and Winifred his Wife, in 1698, had not barred or de- 


ſtroy d this Contingent Remainder, becauſe of the inter. 
mediate Eſtate Tail to Robert the Son, which was fu 
ficient to preſerve it; and then the Fine inured only as 4 
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In Curia Cancellaris 
fully Grant, and did not 


Grant of what they might law 
any Ways touch or affect this Remainder. ' | | 
On the other Side, it was argued by Sir Thomas Powis, 
Serjeant Pratt, and Sir Peter King, as to the firſt Point, 
hat this was within the Reaſon of the Caſes of Fenwick 
ad Mitford, and Pibus and Mitford, and that here was a 
reſulting Uſe to him during his Life, becauſe it might 
happen, that all intermediate Eſtates might determine 
before his Death; for: ſuppoſe the Truſtees during his 
Life, to ſupport the Contingent Remainders, ſhould for- 
fit their Eſtate, and all the other Eſtates, determine, 
what then would become of the Freehold during his 
Life, for his Heirs could not have it; and therefore he 
himſelf muſt have it, as part of the old Uſe undiſ- 
poled of, which being conjoined with the laſt Limi- 
tation to his Right Heirs, will make an entire Fee in 
himſelf, and conſequently his Right Heirs cannot be 
purchaſors, no more than if he had made no Limita- 
tion at all of the Fee. | 
As to the ſecond Point, it was argued, 1/7, That the 
laſt Limitation in the Deed of 1677, being to the 
Truſtees and their Heirs, in Truſt for Robert and his 
Heirs, was executed to him in Poſſeſſion, as abſolutely 
z if it had been ſaid to the Uſe of him and his Heirs ; 
for the Statute makes no Difference between an Uſe 
and a Truſt, but mentions them both promiſcuouſly, 
and this, upon reading the Deeds, ſeemed to be given up 
8 a clear Point. 
2dly, Admitting it ſhould not be ſo, but that the 
legal Eſtate continued in the Truſtee ; yet in a Court 
of Equity it muſt be looked upon, as if he himſelf had 
been in actual Poſſeſſion, and made ſuch Settlement; 
for that a Truſt in this Court was guided by the ſame 
Rules, and capable of the ſame Limitations as the Poſſeſ- 
on was at Law, and no Manner of Difference be- 
twixt them. 
34, That till an Appointment made, it was to the 
Uſe of him and his Heirs, and an Appointment was 
1 always 


340 


in himſelf, and conſequently his Heirs muſt have taken 
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Power to diſpoſe of and ſettle the Remainder of thoſ: 
Lands to the Uſes in the Marriage Settlement, becau { 
there! was no Appointment: thereof before, and canſe. 
quently nothing to hinder him from diſpoſing thereof 

n*:he thaught fit. bog wt bog: eee 
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Atbhy, Admitting this Settlement of 1698 ſpould be 
conſtrued to be an Appointment purſuant to his. Power - 
yet it was only a partial one, and made no Diſpoſition 
of the whole Uſe during his Life; for if the Truſtee: 
to ſupport Contingent Remainders ſhould forfeit thei: 
Eſtate, or have joined with thoſe in Remainder in con. 
veying their Eſtate, and then all the intermediate Eftate 
had determined, here would have remained an indif. 
poſed Uſe during his Life; for of that he has made 
mo Appointment, and then that being united with the 
laſt: Limitation to his Right Heirs, makes an intire Fee 


it by Deſcent, and not by Purchaſe, and then he hal 
good Power over it, and the Diſpoſition by his Wil 
mult e e en or one 
As to the third Point, it was argued, that this Fine 
by the Husband and Wife in 1698, deſtroy d or gave 
away the Remainder to the Right Heirs of the Survivor 
of them, becauſe they both joined in it; and in 4. 
bany's Caſe, 1 Co. it is ſaid, that a Feoffment deftroys 
all Rights, all Titles, all Poſſibilities, both preſent and 
future; and if a Feoffment has that Force, much more 
has a Fine, which is of ſo much a higher Nature. 
 24ly, That this Fine eſtops the Heir to claim ths 
Eſtate againſt the Fine of his Anceſtor, he cannot ſa), 
Partes Finis, c. but is thereby totally barred and 
eſtopped from claiming it. i THFLS 3: 2008 5 
Za, That this was no Contingent Remainder, or i 
it was, yet Robert the Husband ſurviving, the Contin- 
gency was then at an End, and his Heirs muſt take it; 
but he having an Eſtate for Life therein, they could on! 
take it by Deſcent, for then the whole Fee was veſtel 
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in him, and conſequently he had good Power to ſub- 
ject it by his Will to the Payment of his Debts and 
Legacies. 10 ate thr 
My Lord Keeper after all, ordered a Caſe to be ſtated 
1 KF 2 intz out of 5 oa —+ x: he 
would conſider of the, anf ge hig Opinibfand if it 
de beta would airs e A ee e Dorn ef 
the Judges. in it; but he inclined ſtrongly, that old 
Robert had Power to ſubject all theſe Lands by Will, as 
his old Reverſion undiſpoſed of, and at laſt ſaid, they 
might argue to the contrary from Sun riſing to Sun 
ſetting, they would not change his Opinio. 
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Caſe 256. King verſus Withers, 
122 HIS Cauſe came to be heard by Conſent, aul 
to his Son, upon opening the Caſe, appeared to be this: The 


his _—_—_—_ Defendant's Father, by his Will in Writing, duly atteſted, 
and dei deviſed to the Defendant (who was his Heir at Lay) 


and deviſes 
_— * and to his Heirs, all his Lands, Tenements, and Here- 
the Age of ditaments in the County Berks (except ſuch and ſuch 


21, or Mar- 


tive provi- Parts thereof) charged and chargeable with the Sum af 


ded, thatif 2500 l. to his Daughter (ſince married to the Plaintif) 


marry in the | 1 . 
marry in the at her Age of 21 Years, or Marriage, which ſhould fut 


her Mother, happen, and deviſed the excepted Lands in Truſt, to be 
dont in fold for the Payment of his Debts, provided if his {aid 


conſent in 


Writing, Daughter ſhould marry in the Life Time of her Mother, 


then 500 J. . 


to ceaſe, and wi hout her Conſent firſt had in Writing, then col. 
towards Pay. Part of the ſaid 2500 J. ſhould ceaſe, and ſhould be 
meat of the applied towards Payment of his Debts charged on the 


Debts. The ; 
Daughter at. ſaid excepted Lands; and appoints his Wife to be 


tains 21, and 


marries with- Guardian of his Daughter, and makes her Executri 
ou fer = and die- 


ſent, the whole Portion ſhall be raiſed, for it was veſted in her at the Time of the Marriage. 


The Daughter attains her Age of 21 Years, and after 
wards, without the Conſent or Privity of her Moth; 
3 intermarrieꝭ 
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ntermarries with the Plaintiff, who was a Gentleman of 
ſome Eſtate, and called to the Bar, but had made no Settle- 
ment or Proviſion for his Wife; and therefore the Defen« 
1ant the Heir at Law refuſed to raiſe or pay any Part of his 
cter's Portion, and inſiſted likewiſe, that by her Mar- 
nage, without her Mother's Conſent, 500 l. part of her 
Portion was become forfeited ; whereupon the Plaintiffs 
brought this Bill to have the whole Portion raiſed and 
raid by a Sale of the Lands charged therewith, | 
For the Plaintiffs, it was inſiſted, that upon the 
Daughter's attaining her Age of 21 Years, the whole 
portion became veſted in her, and that ſhe might then 
have demanded it; and though ſhe afterwards married 
without her Mother's Conſent, yet that could not diveſt 
or bring back the Portion, which was before veſted and 
ſettled as an Intereſt in her; for that Conſent in all 
Reaſon could be carried no farther than during her 
Minority, or until ſhe attained the Age of 21 Years, 
during which Time ſhe was appointed to be under the 
Tuition and Guardianſhip of her Mother; and therefore 
ſo long it might be reaſonable to reſtrain her from 
marrying without her Mother's Conſent, but not after; 
and tho the Words are, if ſhe marries without her Mo- 
thers Conſent, © during her Life; yet that muſt be taken 
only, if her Mother be living during the Time ſuch Con- 
lent was requiſite, that is, during her Minority, for which 
Time ſhe was to be under her Mother's Guardianſhip ; 
but upon her attaining her Age of 21 Years, the Power 
of the Mother as Guardian ceaſed, and conſequently it 
vas never intended to confine her beyond that Time to 
ter Mother's Conſent in Marriage. FR 
That here was no Deviſe of the 500 J. over, and 
therefore it muſt be taken to be only in Terrorem, ac- 
cording to the Reſolution in Fry and Porters, 1 Vent. and 
conſequently the Plaintiffs ought to have the whole 
Portion raiſed by Sale of the Lands: charged therewith, 
unleſs the Defendant ſhould otherwiſe provide for the 


Payment thereof, 


; 
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| On' the other Side it was urged for the Besch 
chat Cujus eff dare, ejus 


Adͤpoſal of his Eſtate, chat here he bas expreſly mit 


Eee e 


eft diſponere, that a Man may 
ipoſe what Terms and Conditions he thinks fit in th. 


the Mother's Conſent requiſite during her Life; and to 7 
her 


that the whole Portion veſted in the Daughter upon 


attaining her Age of 2 1 Years, is nothing to the Purpoſe, 


for tho it did, yet, without Queſtion, the Condition. 


may bring it back again, as if a Feoffment in Fee be mais 
upon Condition, here the Eſtate is veſted ; yet the breach 
of the Condition will fetch it back again out of the 


Feoffee; and when the Deviſor has, in expreſs Words 


reſtrained her from marrying, without her Mother; 
Conſent, during her Lite, you won't furely rejelt thi 
Condition, and give her the whole Portion, without ay 
Regard to her obſerving the Terms of it; beſides, here 
is a Deviſe over; for upon her Marriage without ber 
Mother's Conſent, the 500 J. is to go towards Paymen 
of Debts, in Caſe of the other Part of the Tellator 


Eſtate made liable thereto ; and tho' there were no fad 


Deviſe over, yet the 500 J. is forfeited by her Violation 
of the Condition annexed to it; and ſo it was held in 
the Caſe of Bennet and Lord Salisburrx. 
Lord Keeper. This Portion did not veſt in the Daugh- 
ter preſently, for it is not given to her generally to be 
paid, or payable at ſuch a Time; but tis given to her 
at her Age of 21 Years, or Marriage; fo that before 
that Time, no Intereſt or Right to it veſted in her; but 
here ſhe has attained the Age of 21 Years ; this is not 
a Perſonal Legacy, but is to be raiſed out of Land, 
and therefore muſt have the ſame Conſideration as 2 
Deviſe of the Lands would have. And I think the 
Rule, that where there is no Deviſe over, that the Con- 
dition ſhall be taken only in Terrorem, is a great deal too 
wide, for here in Effect is no Deviſe over; for tho i 
be to go towards Payment of Debts, yet here appeal 


to be no Creditors concerned, none that are in Danger 
of loſing their Debts ; and therefore I ſhall confider i 
2} 4 Im 0 
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= ſtands, upon the Condition itſelf; andT' think in 
this Caſe the Plaintiff muſt have her whole Portion, 


| ſor the Teſtator has appointed two Tiimes, Marriage, or 

11 Yeats, to entitle her to it, and which ſoever of them 

„der happened, gave her a Right to demand it; and here 1 
be has attained her Age of 21, and that fingly gives Et 
; her a Title to it; indeed, if ſhe had married before that i 
Ade, ſhe mult have bad her Mother's Conſent, otherwiſe 

; ſhe was to loſe 500 J. but when ſhe attains that Age; and 


marries after, her Title to the whole, which was compleat 
by her attaining that Age, is not to be impeached after, 
by her Marriage without her Mother's Conſent; for, as 
her Marriage with her Mather's Conſent, -was one Title, 
ſo her attaining her Age of 21 Years, was another, and 
- which ſoever of them firſt happens, entitles her to her 
whole Portion; and ſhe having attained the Age of 21 
Years firſt, her Title to the Portion refts wholly upon that; 
| and therefore there muſt be a Decree for Sale of fo much +»YE 
Lands, as will be neceſſary for that Purpoſe, unleſs the — bo! 
Defendant will otherwiſe ſecure the Payment of it; Wl 
but the Money when raiſed muſt be brought before the 
Maſter, till the Plaintiff ſhall have made ſome Settle- 
ment upon his Wife, for which Purpoſe, he is likewiſe 
to bring his Title Deeds before the Maſter, to ſee what 
Proviſion he can make for her. Traps 
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Kitſon verſus Kitſon & al. Caſe 257. 
Rancis Kitſon, Coachmaker, being a Citizen and Ties 


Freeman of London, and ſeiſed of a good Real Eſtate, nden thall 


and alſo poſſeſſed of, arid intitled to a conſiderable berkiusbande 10 
Pcrſonal Eſtate, makes his Will the 2oth of ii, n | pl) | 
and thereby deviſes to his Wife, Anne Kitſon, the Plains ne Cuſtom, Ih. | 
ff, for her Life, all his Lands, Tenements, and Eſtate aire - * 


Vhatſoever, at Ingville-Green in the County of Sumy; 

and after her Death, he deviſes the ſame to his Nephew - 

Edward Kitſon of Henley, and his Heirs for ever, and 

after leveral Legacies and Bequeſts, - he goes on, Item, As 
N : ro 


S . 
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to che Houſe wherein I now dwell, together withallny 
Stock of Timber, and other Stock, Goode, Cbattel. 
Debts, and perſonal Eſtate een and — 
give and deviſe to my ſaid Wife Anne Kitſon, fur . 
Life, with Power for her to diſpoſe of 500 J. Fart thereof 
at her Death; and after her D I give and deviſe al 
my ſaid Stock, Goods, Chattels, and Perſonal Bſtat, 
except the ſaid 500 1. to and amongſt my Siſter Ree 
Kitſon, Elizabeth Thorp, and ſeveral others of the Def 
dants; he likewiſe gives to his Wife for her Life 4 hi 
five Houſes in Han, and after her Death he 
gives the ſame to his ſaid Nephew Edward. Kitſon, hi 
Executors and Adminiſtrators ; and makes his laid Wi 
and Mr. Robins Executors, and dies. 

Mr. Robins alone proves the Will, and che Widor 
brought this Bill againſt him, and alſo againſt the ſad. 
Edward Kitſon, Elxaberh Kitſon, and the reſt of the 
Reſiduary Legatees, and alſo againſt one Edward Kitjn, 
who was Heir at Law to the Teſtator, to "eſtabliſh the 
Will, and to have the Lands and Eſtate of InguilleGrey 
quieted to her for Life, and likewiſe the five Houſes in 
Hedge-Lane, and likewiſe to have one Moiety of the 
Perſonal Eſtate, and her Widows Chamber, as her own 
for ever, by Virtue of the Cuſtom of London, 2 
Freeman's Widow, there being no Children, and to hare 
the other Moiety of the Perſonal Eſtate for Life, I 
Virtue of the Will, and the Power of diſpoſing of Jol 
thereout at her Death. | 

The Defendant Robins anſwered, and ſubmitted to dv 
as the Court ſhould direct. | 

The other Defendants likewiſe anſwered and inſiſt, 
that the Plaintiff ought to make her Election to take 
either by the Cuſtom of London, or by Will, and oo 
by both, and brought a Croſs Bill for that Purpoſe, 
to have an Account; and as to Edward. Kitſon, the Bil 
was, that in Caſe the Widow ſhonld elect to take by the 
Cuſtom, that he might be let into the immediate poſſeſ 
ſion of the Eſtate at Int lle. Oreen, and che five Houſs 
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n Hedges ; and that, as to the reſt, in Caſe of ſuch - 
lection, they might have a Moiety of the Perſonal 

b e 4o Doh ee Lott ard fo wing 
por the Widow it was inſiſted, that as to the Eſtate of 
Inheritance at Ingville-Green, ſhe had brought the Heir 
it Law before the Court to eſtabliſh the Will againſt 
him, and alſo againſt the Deviſee in Remainder, and 
that there could be no Colour to take away her Eſtate 
for Life in that Part of the Eſtate, being expreſly and 
ſpecifically deviſed to her for Life, and the -Deviſe 
thereof collateral and independent of the Deviſe of the 
Perſonal Eftate. | It's reno oft) 157] 
As to the Perſonal Eſtate, it was inſiſted, + that the 
Teſtator muſt be ſuppoſed to know, that he was a' Free. 
man, and that as ſuch he had no Power at all over 4 
Moiety thereof; but that by his Death the ſame veſted 
in his Widow as her own for ever, and conſequently 
when he deviſed all his Perſonal Eſtate, that could be 
intended no more than he had a Power over, which was 
his own Moiety; for as to the other Moiety, it was 
none of his to diſpoſe of, nor could he by his Will make 
better or worſe his Wife's Title thereto ; therefore his 
Deviſe of all his Perſonal Eſtate muſt be meant, all he 
had a Power over, all he could give, not what the Cuſtom 
of London had already given her; and conſequently ſhe 
muſt take her own Moiety by the Cuſtom, and the other 
by his Will. un e rührt Mid 3259 
On the other Side it was argued, that the Plaintiff 
was very unreaſonable in her Demands, that in this 
Court, wherever a Perſon had a Debt owing to him, and 
the Debtor by his Will gave any Thing which was equi- 
walent to, or more than the Debt, it had always been 
allowed to go in Diſcharge and Satisfaction of the Debt, 


much more in this Caſe of the Cuſtomary Part, which 
Was in the Nature of a Debt, or Demand our of the 
Teltator's Perſonal Eſtate; and therefore when he gives 
ber all his Perſonal Eſtate for Life, it muſt be ſuppoſed 
be intended it in Satisfaction of her Moiety thereof due 
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by the Cuſtom of London 5 that tis plain in 'this Gale 
| that he intended her the Power of diſpoſing of 390 
only of his Perſonal Eſtate, and no moto, for he not 
only gives her no more to diſpoſe of at her Death; but 
when he comes to diſpoſe of the Relidue, takes it yp 
again, and ſays, all the reſt of my Perſonal len 
cept the ſaid 500 J. 1 give and deviſe to the Defendant 
fo that it is plain he intended ſhe ſhould have Powe: 
to diminiſh or leſſon his Perſonal Eſtate, no mate than 
And tho this Deviſe could not debar or exclude her of 
her Cuſtomary Part, if ſhe thinks fit to elecł it, pet ſhe 
ought not to take both; and of this there can be 10 
Doubt, ſince the Caſe of Heron and Heron, wbert $i 
Joſ. Heron had canton'd out his Real and Perſonal Eflate 
amongſt his Wife and Children; and after his Death, 
my Lady Heron would have had, not only what was ſo 
given her by her Husband, but alſo her Cuſtomaty hun 
as a Freeman's Widow; but was decreed by my Lon 
Chancellor Cowper' to make her Election, ahd that fht 
ought not to claim both; there was likewiſe 1 Cale 
cited between Lawrence and Lawrence to the fame Hffell. 
My Lord Keeper was clearly of this Opinion, | aid 
pronounced his Decree accordingly ; but held, that as 10 
the Eftate on Ingville-Green, that had no Dependants 
upon, or Relation to the Deviſe of the Perſonal Bllate; 
but that notwithſtanding ſhe made her Election (ii ſhe di 
in Court, to take by the Cuſtom) yet that the Devils of 
that Eſtate to her continued good for Life; tho it un 
urged by Mr. Vernon and How, that upon her elecling 
to take by the Cuſtom, ſhe onght to have no:Benelit it 
all of the Will; but that Edward Kitſon the IDeviles in 
Remainder ought to be let into the Poſſaſſon f hit 
But his Lordſhip held otherwiſe z and 4s 40 the fi 
Houſes in Hadge- Laus, they being Leaſchold; were dd 
creed to come iti with the reſt of the Perſonal Bits 
and to be ſold, and the Money to be 3 
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lingly 3 but as to them the Court ſeems not to 
nehended the Caſe rightly; for they: being expreſly 
given. the Widow for Life, and after ber Death to 
Bara Kitſon, together with the Eſtate at Inguille- Gree 
they ought, as it ſeems, to have gone accotdingly ;1 for 
by the Decree for Sale of them, the Reminder to EA. 
ward Kitſon 16 deſtroy d, which ſurely the Court nevet 
intended, whatever they thought fir to do as to the 
Widow's Eſtate for Life thetein; and if the Eſtate for 
Life to the Widow, 4 the Lands of Inherithnce, wert 
good, it ſeems ſo muſt the Deviſe of thoſc Houſes too, 
being expreſly deviſed to her before he came to the Reſi- 
lum, otherwiſe there is an Injury done to Edward Kitſon's 
Remainder therein; but this was not taken Notice of, 
or explained to the Court. 

There was another Point in this Caſe, which was 
this, Francis Kitſon about three Years ago purchaſed the 
Remainder of a Term for 1000 Years in an Eſtate at 
Eeham, of one Booth, which Booth had a Decree of 
Forecloſure, againſt one Fane Reading, the Heir at Law, 
that upon Payment of 20 /. to be put out by the Senior 


Maſter of the Court of Chancery, the ſaid June Rrnding 
ſhould within ſix Months after ſhe came of Age, releaſe 
and convey the Inheritance, and Equity of Redemption 
to Booth, his Heirs and Aſſigns, unleſs Cauſe within fix 
Months after ſhe came of Age; this Term was aſſigned 
to the Defendant Robins, in Truſt for Mr. Kitſon, to at- 
tend the Inheritance when it ſhould be convey'd ; but 
the 20 J. was never paid, and no Conveyance as yet 
made of the Inheritance; and whether this ſhould be 
looked upon as Real or Perſonal Eſtate, was ſubmitted 
to the Court, and held, that by Reaſon of the Decree, 
and a Covenant from Booth for that Purpoſe, it muſt be 
deemed to be an Eſtate of Inheritance, and the Widow 
muſt have it for Life ; and ſhe to pay one third Part of 
the 20 J. and Edward Kitſon the Deviſee in Remainder, 
two Thirds, with Intereſt proportionably, from the Time 
it ought to have been paid, Booth being become Inſolvent. 

| After- 
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Aſterwards, on a Rehearing before Lord Chancellor 
Purer, the Houſes in Hedge - Lane were | decreed 1, 

Edward Kitſon after the Widows Death, and her Repre. 
ſentatives to be recompenced out of the Perſonal flat 

of the Reliduary Legatees, that is, as ſhe rendunced the 

Will, Edward Kitſon was let into the Poſſeſſion of theſe 

five Houſes immediately, and the Widow was to have; 

Moiety of the Value thereof out of the Moiety of the 

Teſtator's other Perſonal Eſtate, which belonged to hy 

Reſiduary Legatees immediately by the Wife's removing 

the Will and claiming by the Cuſtom. , 
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Greenhill verſus Waldos. 
N this Caſe upon a Marriage Settlement after the 5, Mart. 


common Limitations to the firſt and other Sons, a 28e Settle- 
| ment, a Term 


Term was limited to Truſtees for 300 Years, in Truſt, was limited 
upon Failure of Iſſue Male, to raiſe with all convenient 1 


Speed, out of the Rents and Profits, or by Mortgage or i Bale 


dle, 3000 J. for Daughters Portions, if more than one, 39001. for 
to be equally divided between them ; and if only one, Portions e. 


ſhe to have the whole 3000 J. and to be paid to ſuch Earn & 


Daughter or Daughters, at their reſpective Ages of 18 The Father 


Years, or Days of Marriage, which ſhould firſt happen, die, leaving 


Iſſue two 


after the Death of the Father or Mother; they have Daughters 
Iſue two Daughters only, and no Son, and the Father qu who at 
by his Will taking Notice of this Proviſion for his the Father 


: ho ſurvi 
Vaughters, deviſes to them 500 J. apiece more, to be — 3 


paid at the ſame Time as their original Portions were '*7) Team 


payable ; but in Caſe either of them died before the Age — 4 Yoo 


ot 18 Years, then the additional Portions of 500. the Father's 

An | a Wi 09 1. 
apiece to both was to ceaſe: The Father and Mother aplecedeviled 
to them pay= 

Y * * J both able at the 

1 ſame Time, 
R nk Original Portions z but the Eſtate was deviſed to J. &. one of the Daughters, being married, 
| be P ing of the Age of 20: Held on her Bill, that ſhe muſt have Maintenance from the Time of 

c Father's Death, till the Portion became due, and from thence Intereſt at 5 per Cent. M paid. 


Caſe 258. 
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them in the mean Time, and it might have happened 


Mother's Death, the Brother and Deviſee could not com- 


entitled to it; ſo in this Caſe, tho' they are now abore 


Caſe, their Portions did not veſt till 18, or Marriag 


1713. 


3 


* 
% d % 


rr 


and 
Nn, and 
| Portion 


It was inſiſted, that this was but reaſonable, in g. 
gard the Father and Mother dying before the Portion 
became payable, there was Maintenance provided for 


that the Daughters might have been but two or three 
Vears of Age at the Death of their Father and Mother; 
and if this Court in ſuch Caſe. would not help them to 
a Maintenance, till their Portions became payable, the 
mult Starve; that they were Heirs at Law, and difin. 
herited'; and therefore, if by any Conſtruction they can 
be helped, this Court would do it; that here the Portion 
are directed to be raiſed with all convenient Speed; and 
if they had been raiſed . preſently after the Father and 


plain, for his Eſtate was liable to the raiſing of then 
preſently, then when the Portions are raiſed, who « to 
have the Intereſt, for they have nothing to do with it in 
their own Right; nor the Brother and Deviſee, for he lu 
the Eſtate, and no wrong is done to him; and therefore 
ſurely in ſuch Caſe the Daughters themſelves would be 


18 Years of Age, yet they ought to have Intereſt from 
the Time their Portions became raiſable. 

On the other Side it was inſiſted, that here was 10 
Direction for Intereſt or Maintenance till their Portion! 
became payable ; that this was the Agreement of th 
Parties at the Time of the Settlement, and could not i 
broke into; that if there had been no Portions at al 
provided for them, they might have had Reaſon to com 
plain, but could not have been relieved ; that in thi 
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D and the Eſtate 
ought not to be further charged. 

But my Lord Chancellor was of Opinion, that they 
ought to have either Intereſt or Maintenance from their 
Father's Death (he being the Survivor) and thought it 
much the ſame, whether it were called Intereſt or Main- 
tenance 3 that the Father never intended they ſhould 
Starve 'till their Portions became payable, and therefore 
ſent it to, a Maſter to ſee what was reaſonable for their 
Maintenance from the Time of their Father's Death, 
and decreed the Ys 7 Portions to be raiſed by Sale, We... 
wich Intereſt at 5 J. per cent. from their reſpective Ages 
of 18 Years, unleſs the Brother ſhould by Payment pre- 
rent ſuch Sale, and would allow but 5 J. per Cent. being 
2 on Land, tho' it was preſſed to have 6 J. per 
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Cale 24g. Loeffes verſus Lemeh & al. 


Where a IN this Caſe the Queſtion was, Whether the Plain 

deemed vo. | tiffs, who were Creditors of one Eyton, ſhould hare 

zuntary and the Benefit of a Bond for Payment of 1500  entred 

Hundt Cie. into by one Bayly to Eyron, or if the ſaid Bond ſhoull 
be looked upon to be voluntary and fraudulent, 2 
againſt the Creditors of Bayly, who were Defendants; 
and they to be accordingly firſt ſatisfy d out of Bh. 
Aſſets, they being Creditors only by ſimple Contrad, 
and as to that, the Caſe appeared to be thus. 

One Maſon a Vintner, and Freeman of London, made 
his Will about 24 Years ſince, and thereby deviſed one 
third Part of his Perſonal Eſtate to Letitia his Wife, and 
the other two Thirds to his Children, and died, leaving 
only two Daughters, Letitia and another, who after: 
wards died Inteſtate and unmarried. Letitia the Widow 
afterwards intermarried with Bayly, who was a Vintnet 
Iikewiſe ; and the Widow, as well before Marnage, 8 
{he and her Husband after Marriage continued to em. 
ploy the whole Stock left by Maſon in carrying on ol 
their Trade, without making any Diſtribution or Divilion 
to the Children. 


r as. es ae: 


8 me 


3 


Gas ee 2 
— after, upon a Treaty of — 


to be 
bad between Lotitia the Daughter and yon (the other 

Daughter being then dead) a Computation was ftiade of 
what Fortune would be coming to Leritid\the Daughter, 
and the ſame appearing to be ſhort of what Bos ex- 
pelled, Bayhy agreed te make up her Fortune the Sum 
of 4000 J. but there was no riting or Memorandum 
of it under Hand; but'Bayly did afterwards pay all but 
1500 . of the Fortune agreed or. 
About four Years after the Marriage, Bh makes his 
will, and at the ſame Time prepares à Bond to Hyron of 
000 l conditioned for the Payment of 1500 J. to hin 

at ſuch a Time; and then ſends for Eyton, [et his Wife 
ſhows them the Bond 'and Will, whereby he had hkewiſe 
gen them a Legacy, but never delivers the Bond to 
Bron, or his Wife, but kept it in his own Cuſtody ; and 
Bayly ſome Time after dying ſuddenly, this Bond was 
delivered over to one Owen, who was a Defendant, to be 
kept by him as an indifferent Perſon, till it ſhould ap- 
pear how Things were like to go. Bayly dying conſidera- 
bly indebted, his Executors renounced, and Adminiſtra- 
tion with the Will annexed, was granted to the Defen- 
dant Lewen, as Principal Creditor for about 2000 1. by 
Simple Contract; and Bayly was likewiſe indebted to 
ſeveral others by Simple Contract; afterwards Eyton 
becomes a Bankrupt, and this Bond of f 500 J. was 
albpned by the Commiſſioners to the Plaintiffs, who were 
his Creditors z ſo this Bill was brought to have the Bond 
delivered to * Plaintiffs, and to have an Account of 
Bayly's Perſonal Eſtate; and gatisfaction thereout for the 
laid 1000 J. ſeveral Proofs were read on the Plaintiff's 
Part, to prove the due Execution of the Bond; and 
har ſeemed to be out of all doubt, Eyton and his Wiſe 
likewiſe being examined as Witneſſes, "by Order of the 
Court, did, both by their Anſwer and {ſwear 


the Agreement by Bayly, to be, to pa or ſecure 4000 1. 
for the ware Portion. þ 
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On the other Side it was proved, that: if this 1500 
ſhould be taken out of Baylys Aſſets, there would bot 
be enough to pay above. 4, 6 d. in the Pound do hig 
Greditors, ſo the only Queſtion was, WhO ſhould have 
the Preference? 40 21050ʃ⁰ 90 91 Ai dna Ach An 
But another Queſtion; was made, Whether the dead 
Daughter's Portion ſhould ſurvive wholly to] the other 
Daughter, or be diſtributed between her and her Mother 
according to the Statute, and as to this a Difference was 
taken and agreed by che Court, that as to the Orphanage 
Part which belonged. to the Daughters, by the Cuſtom of 
London the Survivor ſhould have the whole, even after x 
Diviſion and Partition made between them; but as to the 
Teſtator's Part deviſed to them, that was under the Dj. 
rection of the Statute as a Legacy, and muſt be diſtri- 
buted between the Mother and e 
eee ee b 153 T amo} de 
And as to the other Point, the Court was of Opinion, 
that this Bond was to be looked upon as voluntary againſt 
the Creditors. of Bayly; but my Lord ſaid, that the 
Agreement to pay or ſecure 4000 J. in Conſideration of 
the Marriage, though it were only by Parol, and by 
Conſequence. not binding within the Statute of - Frauds 
and Perjuries, yet it was binding in Conſcience; and 
therefore ſo far as Bayly afterwards executed that Cone 
tract, by Payment of Part of the Money agreed upon, 
it was an effectual Performance, and not to be ſet aſide 
in a Court of Equity, and he never would call that 
fraudulent which was juſt ; but as to the 1 500 l. Bond, 
you cannot tack that to the Parol Agreement, ſo as to 
make it any Evidence in Writing of that Agreement, 0r 
as a Performance of it, for that appears to have been 
given four Years after, and without any Application of 
Eyton or his Wife; befides, if it had been intended to be 
in Execution of the former Agreement, tis natural to 
conclude it would have been immediately delivered over 
to the Obligee, or his Wife, which here it was not; but 
Bayly the Obligor always kept it by him, it was made at 


3 — = 


— — 


In Curia Cancellaria. \© 
the ſame Time with his Will, ſhown to them at the ſame | 
Time with his Will, and after his Death found with his 


will; and therefore he coüld take it no otherwiſe than 
in the Nature of a Legacy, and voluntary; and there- 


fore decreed an Account, to be taken of Bayly's Berſogal 
Efate;-and, that to; be I; towards 


nd t in the: frft Pla 
payment of hib bwn Creditot (QF any luis re- 
maned, the Plaintiffs were to come in for a Satisfaction 
of their Bond in the next Place before the Legatees of 


Bayly, and Coſts on all Sides to' come out of Bayly's Per- 


ſonal Eſtate, he being the Occaſion of this Suit; but the 
Plaintiffs thought there would be no Surplus at all; and 
therefore deſired a farther Day to conſider whether 
would not chooſe to have their Bill diſmiſs d, rather than 
enter into the Account, and my Lord Chancellor gave 
them Tune according * 7 2 conlider o ts W 7s 
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Cub af Smondſon verſus Tweed, 
4 of N this Caſe the Court declared, and the Counci 


reed likewiſe, that if a Man brings a Bill for : 
Specifick Performance of a Parol Argument, ſetting forth 
Fir be the Subſtance of it in his Bill, and the Defendant by his 


ment, 


ALY Anſwer confeſſes the Agreement, that the Court may 
confeſſed by in ſuch Caſe decree an Execution thereof, notwithſtand- 
Anfver. ing the Statute of Frauds and Perjuries, becauſe the De 


fendant confeſſing the Agreement, there can be no 


Danger of Perjury from contrariety of Evidence, wic 
was the only Miſchief that Statute intended to obviate- 
But in the principal Caſe the Defendant had not, by 
his Anſwer, confeſſed the Agreement charged in the Bl, 
which was only by Parol, to ſettle ſome Lands and 
Houſes on the Plaintiff, in Conſideration of his marry 
ing the Defendant's Daughter, and therefore the Bill ws 
diſmiſs d; and it was ſaid, in all Caſes where the Court had 
wy a Specifick Execution of a Parol Agreement, yet tht 
ad been ſupported and made out by Letters i 
Writing, and the particular Terms ſtipulated therein #1 
Foundation for their Decree, otherwiſe the Court woull 


never carry ſuch an Agreement into Execution. 
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not having ready Money to pay for the 
to make him à Mortgage gf an Elfate he 
Pollelbon, by Way et Secprity far the Mc 
Order thereunto left with the Defendant the Title De: 
to get the Aſſignment drawn; the Defendant carried the 
Deeds to an Attorney, to look into the Title, and draw 
che Aſſignment, and the Attorney kept them by him for 
ſome Time, and then died, without having drawn the 
Mortgage ; after which, the Defendant carried the Deeds 
to a Scrivener for the ſame Purpoſe ; but before the 
the Aſſignment was perfected, the Plaintiff became a 
Bankrupt. 

And now the Plaintiff, Aſſignee of the Commiſſion, 
brought this Bill to have the Deeds delivered up, that ſo 
the Eflate might be ſold for Satisfaction of the Creditors. 

The Defendant inſiſted on the Matters aforeſaid, and 
| bis Council urged, that this was more than a Pledge 
of the Writing, that an Aſſignment was intended to have 
been made; and if it had been made, this Court would not 
have taken it from him, without Payment of the Money ; 
that its not being made was an Accident, occaſioned by 
the Death of the Attorney, and this Court often relieves 
Accidents ; and therefore the Plaintiff ought not to have 
the Deed without Payment of the Money. 

But the Court decreed the Deeds to be brought before 
the Maſter, ard to be delivered by Schedule to the Plain- 


ut; but, Note, No Reaſon was given for this Decree. 
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376 atom De er n. &. Mich. 1713. 


Caſe 262. Aunudrens verſus Cradock 


any Peron I N. this Caſe it was ſaid by Council, and agreed to by 
thetn 4 the Court, that any one may bring a Bill as Prochein 
exhibir a Bill Amy to an Infant without his Conſent, becauſe it is at 


in the Name 


of an Infant, his Peril that brings it to be anſwerable for the Evert; 


dhe Name of but none can bring a Bill in the Name of a Feme 

a Feme -» Covert, as her Prochein Amy, without her Conſent ; and 

her Conſent. if ſuch Bill be brought, upon her Affidavit of the Matter, 
it will be diſmiſs d. 8 1 
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Eift-India Company verſus Clavel, & al. Caſe 26; 
IIR Edward Littleton being appointed by the Eaſt. 4. agrees 


India Company to go as Preſident to the Bay of — 1 


Bengall, and to tranſact and manage all the Affairs of paz to 89 
the Company, there does, by Articles dated 16th of Jan. Bengal, and 


1698, for himſelf, his Executors and Adminiſtrators, à Bond or 


covenant and agree with the Company, and their Suc- 2292+ fbr 


ceſſors, to depart with the firſt Ship that ſhould ſer Sail Performance 


ticles ; 


for that Place; and after his Arrival there, he would bur before te 
. r . . | 

faithfully, and to the utmoſt of his Skill and Power dup ok 

tranſact and manage all Things in Relation to the Com- tment of 


pany, for their Benefit and Advantage, and would not and among 
other Things 


imbezil, miſemploy, or convert any of the Goods, or he declared 
the Truſt of 


Effects of the ſaid Company to his own Uſe, with ſe- Te 
reral other Covenants relating to his Fidelity and good 1000 Years 


f 4 be for th 
Behaviour in the ſaid Employment ; and at the ſame ms of F 


5000 J. as a 


Time Sir Edward Littleton with Sir Strenſbam Maſters and Person for 


Mr. Shepherd as his Sureties, became jointly and ſeverally h Dauser. 


1 FN who after- 
bound in a Bond of 2000 l. Penalty, conditioned for page woe 
| 'ried 7. S. 2 

Per for- Gentleman of 


700 J. per 


2 wha before the Marriage was adviſed by Council, that the Portion was ſufficiently ſecured, 
* o, afterwards on her Death, had on her Requeſt expended 400 7. on her Funeral, but never 
any Settlement on her. After A. embezils the Goods and Stock of the Company, to a con- 


ſiderable Value , - | , | 
fraudulent 2. 4] 5 50 cannot break through this Proviſion, ſo as to make it voluntary and 
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Performance of the {aid Articles, and this Bond, like all 
others, bound themſelves, their Heirs, Executors, and 
Adminiſtrators. „ | 
Afterwards Sir Edward Littleton being to proceed on 
his Voyage, by Egaſe ud Releaſe the 2 1ſt of 
1798, ſeriles all pig Bate op Truffegs, ung 
to ſeverak Ufes, and among the re erm 
of 1000 Years, and this was declared to be upon Truft 
that the Truſtees ſhould raiſe the Sum of 5000 |, as 1 
Portion for his Daughter Jane, to be paid within three 
Months after her Marriage; apd likewiſe a Proviſion for 
the Payment of his Debts, and ſoon after ſet 6ut for 
Bengall ; during the Time of his abode there, he ma. 
naged the Affairs of the Company, and had general) 
two or three Hundred Thouſand Pounds of their Money 
in bis Hande. (3.3 rb, 
Mr. Clavel the Defendant, to whom Sir Edward had 
recommended the Care of his Daughter, fome Time after 
Sir Edward's Departure makes his Application to her in 
Way of” Marriage, and ſhe having the Copy of ber 
Father's Settlement in her Hands, delivers it to Mr. Clavel, 
who went to Counſel to adviſe upon it, and being ad- 
viſed, that the Portion of 5000 J. was ſufficiently ſe- 
cured by that Settlement, Mr. Clavel and the young 
Lady ſoon after married, but no Settlement was made 
upon the Marriage, tho' it was proved that Mr, Claw! 
had an Eſtate of Inheritance of about 700 J. per Ann. 
and a Perſonal Eſtate of confiderable Value. Some Time 
after the Marriage, Mrs. Clavel died without Iſſue; and 
it being her Deſire, ſhe was buried amongft her own 
Anceſtors at a great Diſtance, which coft Mr. Claw! 
about 400 /. 5 
After her Death, Mr. Clavel, her Husband took out 
Adminiſtration to her, and brought his Bill in this Court 
againſt the Truſtees, and had a Decree for Sale of the 
1000 Years; and for raiſing and paying the 5000 . 
Portion, ſeveral Purchaſors bid for the Eſtate before thc 
Maſter, and the Eaſt- India Company from Time to _- 
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upon Application to the Court, obtained Interlocutory 
Preteice of bringing in 


Orders to put off the Sale, upon ce of 
better Purchaſors: The Reaſon of which was, that Sir 
Edward Littleton had imbezilled, or miſemploy d Goods 
and Effects of the Company, to the Amount of 26000 J. 
ind ſo had forfeited his Articles and Bond, and made 


timſelf liable to ſatisfy the Company that Demand; 


and the Company had before that Time, by their Agents 


and Factors in Bengal, ſeiſed all the Books, Papers, and 
pffects of Sir Edward, and taken him into Cuſtody, where 
e died; and therefore the Company conceiving themſelves 
intereſted in this Eſtate, obtained the Orders before men- 
tioned for putting off the Sale; and now at laſt brought 
this Bill againſt Mr. Clavel, the Truſtees, and ſeveral 
others, to have an Account of the Real and Perſonal Eſtate 
of Sir Edward, and that the ſame may, in the firſt Place, 
be lubjected to the making good of their Demands. 

For the Company it was inſiſted, that this Settlement 
for raiſing 5000 J. for the Daughter, was meerly volun- 
tar and fraudulent; that altho' all voluntary Settlements 
were not fraudulent, yet this was apparently ſo, being 
made ſo immediately after the Articles and Bond given 
to the Company; that it muſt be intended this Settle» 


ment was made and prepared at the ſame Iime, tho 
made to bear date five or ſix Days after; that it was to 


take away or load that which was to be the Fund, for 


making good any Embezilments or Miſapplications of 


the Company's Money or Effects; that the Company 
were Real Creditors for a very great Sum of. Money, and 
prior in Time to the Settlement for the Daughter; that 
the Settlement was purely voluntary; and beſides, the 
Daughter was ſince dead without Iſſue, and no Settle- 
ment had been made upon her; and therefore it was 
hoped, this voluntary ſubſequent Settlement, made in Fraud 
of the prior Agreement and Articles with the Company, 

ould not prevail. „ . 

On the other Side it was urged, that the Articles 
bound only the Executors and Adminiſtrators of Sir 
| 1 
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"Edward Litilevon ; Wat His Heits' were pot damel h 


to call this Settlement fraudulent; for tho it was vo. 


Debts ; that this to the Eaſf- India Company was it that 


and Conſequently his Reel Eftate not affected by the 
Articles, that indeed the Bond had expreſly iy . 
Heirs as well as His Executors and Adminiſtrators; Ur 
chen that could bri- A Lien upon the Real Eftate 15 
farther chen the Penafty of the Bond went, whith w, 
but for 2000 J. that chere was no Pretence in the World 


tary, yet it was made upon very juſt and good Reaſon, 
that Sir Edward was going a very long and Uappercy, 
Voyage, and in all Probability would never retum again; 
chat having only one Daughter, it was fit he ſhow fü. 
his Houſe in Order, and make ſome'Provifion for her 


n 


'before he went; that it appeared not to be fraudulent, 


in Regard he expreſly provided for the Payment of his 


Time no Debt at all, nor is any Preſumption to be 
allowed that he would become ſo indebted, in Order to 
defeat this Settlement; that admitting the Settlement 
was voluntary at firſt, yet by an Act. ex poſt Fallo, ſuch 
voluntary Settlement may become good, and ſo it was in 
this Caſe; that Mr. Clavel was drawn in and invited by 
this Settlement to marry the young Lady; that he al 
viſed with Council before- hand upon it, and was told it 
was an effectual Proviſion for 5000 J. Portion; that in 
Dr. Hart's Caſs in this Court, and affirmed in the Houſe 
bf Peers, a Letter from the Father promiſing to give his 
Daughter 15007. Portion, was held to be ſufficient, not 
only to exempt it out of the Statute of Frauds and Per. 
juries, but was held likewife obligatory upon the Father 
to perform it, becauſe the Perſon was thereby drawn in 
and invited to marry the Daughter; that in our Calc 
Mr. Clavell, tho he had made no Settlement, yet had i 
very good Eſtate, of which ſhe would have been dowable 
if ſhe had lived, and he has expended 400 J. on ber 
Fuberal to comply with her Requeſt; that if this Set- 
tlement were voluntary in its Creatin, yet being the 
Motive and Inducement to Mr, Clavell to marry js 
f n e 1 
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this had how te it Waldable al 7 re it Was 
pray'd che) tight haue the Benefit of their Decree, and 
th le yo) on to the he Bidder: 1 
Lord Chancellor. I th the Settfeiticnt Wha A ve 75 2 
— prudent, and 7 5 Pr 1125 Alld no vlour 
of Fraud in it; the Articles do tot bind the Real Eftats 
x all, but the Bond only, fo far as the Penalty Boes, 
ahh is but 2000 * thetefore let an Account de taken 
of the perſonal Eſtate of Sir Edward Littleton, and what 
of his Goods nd Effects came to the Company upon 
their Seiſure, and if that falle ſhort of the 2000 J. the 
Deficiency mult be made good, in the firſt Place, out of 
the Sale of thoſe Lands, prior to the Defendant Clavell's 
Demands ; / and till that cookie taken, let '2006 1. > 
the Purchaſe-Money be "brought Before the Maſter, an 
placed out at Intereſt to abide the Event of that Ac- 
count; and the Refidue be applied towards Mr. Clavell's 
Demand of 500. and all the Parties muſt Join 1 in the 
dale, and reſerve the Conſideration of Coſt till the Ac- 
count taken. — 


Boutell edis Moban, Ki FA & al. Gal 264. 


"HE Plaintiff's Bill was to Have an Account of the What gut- 
' Perſonal Eſtate of Anne Mohun e Ble 13 


re; atrix, and a Satisfaction thereout of the Sum of an Hen . 
400 J. arid likewiſe to have an Account of the Rents Lr. 
and Pofirs of the Eſtate in Queſtion, from the Death of 
the ſaid Anne Moßun, and upon the Defendants Anſwers 
and Proofs read in the Caiife, the Caſe appeared to be 
in Subſtance this: 

dune Birch, the Plaintiff's Grandmother, and Mother 
of the {aid Anne Mohun, being ſeiſed in Fee of the Eſtate 
in Queſtion, and poſleſſed likewiſe of a Perſonal Eſtate, to 
the Value of about 20001. died! nteſtate ſeveral Years ſince; 
ater whoſe Death the Real Eſtate came likewiſe equally 
between them, as next of Kin: The Plaintiff ſome Time 
alter being ſirkly and infirm; and intending to go to Mont- 


pellier 
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382 De lemi Fache 1114 
Fee fix the dee of her Healthy ala wy 
_ conveys her Moiety of the Eſtate in Queſtion to her 
Aunt, and her Heirs, in Conſideration of 400 [: ſecure 
to her by her Aunt's Bond; but having a. great Cong. 
dence in her Aunt, ſhe leaves this Bond with her Aur, 
And tben goes to nee. 
Aſterwards Anne Mobun the Aunt, by Indentures of 
| "Leaſe and Releaſe the 25th and 26th. of March 1500 
| "conveys the, Eſtate in Queſtion to one Pepper, and 't 
Heirs, to the Uſe of him, his Bxecutors and Admini. 
ſtrators, for 99 Years, if the ſaid Anne Mobun and: the 
Plaintiff Boutell, her Niece, or either of them, ſhould 
1o long live, Remainder to the Uſe of herſelf and her 
Heirs ; and then declares the Truſt of the Term to be, 
that ſhe the ſaid Anne Mohun ſhould receive the Rent 
and Profits thereof, for ſo many Years of the Term 3 
ſhe ſhould live: Then comes a Proviſo, that if the {aid 
Anne Mohun, her Executors or Adminiſtrators ſhould pay 
the Plaintiff the Sum of 400 J. then the ſaid Term was 
to ceaſe and be void, and the ſame 26th Day of Mar 
1700, the ſaid Aune Mohun made her Will, and thereby 
deviſes to the Plaintiff the Sum of 400 J. being the 
{ame Sum of 400 l. ſecured to her by Bond; and like. 
_ wiſe by Indenture of Releaſe, bearing even date herewith, 
as the: Will expreſly deſcribed it to be; then after, by 
another Clauſe in the Will, ſhe deviſes - the Eftate in 
Queſtion to the Defendant Henry Mobun (who was her 
eldeſt Son and Heir) and the Heirs of his Body, after 
the Death of the ſaid Elizabeth Boute/l- (the Plaintiff) 
with Remainders over, and dies. i 
The Defendant Henry Boutell enters, and ſuffers a 
Common Recovery of the Eſtate, and limits the Uſes 
to himſelf and his Heirs ; and now the Plaintiff brought 
her Bill to have Satisfaction of the 400 l. and Interelt; 
and alſo an Account of the Rents and Profits of the fail 
Real Eſtate from the Death of her Aunt ; and Hey 
Boutell brought likewiſe a Croſs Bill to be let into a 
Redemption of the Term, upon Payment of the 1 
; 


| 


N ” wy 


ee 283. 
aud Intereſt, and the Jingle Queſtion was, Whether the 
plaintiff} was to have this Eſtate for Life, by Virtue of 
the Deviſe to her for Life by Implication, or whether 
chat Clauſe meant no more than only to continue it a 
Security to her for the 400 1. and Intereſt: The Plaintiff 
cad one Witneſs; to prove, that her Aunt declared the 
ould. have that Eftate for her Late. | {7 

It was argued for her, that this Deviſe gave her 
Eſtate for Life by Implication, and the Implication | herd 
was neceſſary, being deviſed to the Defendant, who: was 
her Son and Heir; but that not to take Place till after 
the Plaintiff's Death; and conſequently) the Plaintiff 
muſt have it during Lafe, becauſe no one elſe could, that 
the 99 Years Term was no Security of the 400 l. for 
that was determinable upon the Death of the Aunt and 
Niece ; and if the Plaintiff, the Niece, had died before 
the Aunt, ſhe had no Manner of Benefit of that Term; 
that tho the Proviſo made it in the Nature of a Mortgage; 
and redeemable upon Payment of the. 4 i and. Intereſt; 
jet that was no abſolute compleat Security fon the Money; 
that this Deviſe to her for Life could not be taken to be 
of the fame Nature with the Term, or as a further Se- 
curity for the Money; becauſe ſhe had, in the firſt Part 
of her Will, expreſly deviſed the 400 l. to the Plaintiff} 
and ſo had in a Manner paid or exonerated her Real Eſtate 
of that; and thoꝰ ſhe took Notice, that it was the fame 
400 J. ſecured to her by Bond, and likewiſe by the 99 
Years Term, yet that was only to prevent her claiming 
two ſeveral Sums of 400 l. and therefore the Deviſe 
after of her Real Eſtate was abſolute and independent, 
and muſt give her an Eſtate for Life, by neceſſary Im- 
plication. 7 >. Stunt uin zo 467 (ODT Mo) ts LYN 
On the other Side it was argued; that this Deviſe to 
ber by Implication. could be intended only to be of the 
lame Nature with the Term, or as a kind of further 
Security to her, for the Money ſecured thereby ; that as 
the Term was | xedeemable on Payment of 400 l. and 
Intereſt, ſo this Eſtate by Implication muſt be of the 
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De Jermino Faſchæ, 114. 


fate Nature too; that as ſhe: had the Term ſor 2 
Life, it was but natural when ſhe came to di of 
the Inheritance to her Son, to give it him aſter the 
Plaintiff's Death, and proves only, that ſhe carried the 
{ame Intention throughout her Will; that the Plaintiff 


ſhould be ſecure of her 400 l. and the Eſtate not to be 


taken from her till that was paid; that this Will was 
made the ſame Day with the Deed, and expreſiy reſerred 


* 


to the 400 J. ſecured by that Deed; and therefore her 
giving the Eſtate to her Son aſter the Plaintiff's Death, 
could only be intended, in Purſuance and Confimation 
of that Eſtate the Plaintiff had before, which would 
have continued during her Life, and ſhews only that ſhe 


would not ſeem to do any Thing in Derogation or Pre- 


judice of that Eſtate. _ sn 1 1 

And Mr. Oilbert argued, that even at Law the Books 
are, that the Implication in a Deviſe to diſinherit the 
Heir, muſt be a neceſſary Implication; that if the Deviſe 
had been to: the Plaintiff after the Death of a Stranger, 
this would not haue carried it to the Plaintiff for Life, 
becauſe no neceſſary Implication, but that it might 
deſcend to the Heir. at Law, in the mean Time; that 
upon the Circumſtances of this Cafe, it might be rea- 


ſonably intended no other Eſtate than what ſhe had be- 


fore. by the Term; that as that was for Liſe, it was 


natural and reaſonable not to give away the Eſtate, til 


after her Death; that as the Term was redeemable, ſo 
muſt this Eſtate too, becauſe it might be intended no 
other; and therefore no ſuch neceſſary Implication of 
an abſolute Eſtate for Life, as is allowed ef in the Books 
of Law to the Diſheriſon of the Heir. 

My Lord Chancellor was of the ſame Opinion, and 
eſpecially for this laſt Reaſon, that here aS no Hetel- 
ſary Implication ; and therefore decreed the Plaintiff her 
400 J. and Intereſt, and diſmilsd her Bill, as to the 


Account of the Rents and Profits, but without Coſtz lor 


the Colour ſhe had to make ſuch Demand. 
Andrew. 
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NE Valentine Duncombe, BiokbaeieE: the l Sir Whar vin 


rev ive a Debt 

Charles Duncombe (to whom the Defendant's Wife and bring it 
va Executtix) gave a Promiſſory Note in 1688, payable $tume of 
0 one, or Bearer, and the Note had been handed rn 
one to another, till at laſt Valentine became a Bankrupt, 
and went into France, and long after fix Years, and the 
Death of Valentine, Sit Charles his Executor recovering a 
Debt of 5 or 6000 J. which was due to his Brother, 
put out an Advertiſement in the Gaxette, for all Perſons 
who had any Debts owing from his Brother, to come to 
him, and make them out, and they ſhould be paid; 
ind the Plaintiff having this Note, had proſecuted for the 
Recovery of the Money after the ——— but 
could never bring it to a Hearing till now, and now he 
had a Decree for 300 J. which was the Money due, by 
the Note and Intereſt allowed from the Time of the Bill 
brought ; tho'-my Lord ſaid, this was in Nature of an 
Indebit, Aſump. & Law, > - 
and in this'Caſe it was held dearly, ther if 1 Maß A Doug 
bus a Debt due to him by Note, or a Book Debt, and an Aver 
bas made no Demand of it for fix Years, ſo that he — 
barred by the Statute of Limitations; yet if the Debtor that all Debrs 
ater the fix Years puts out an auen in the old be 
—— or any other News Paper, chat all Perſons who E bebt bar. 

have any Debts owing to them from him, will « apply fo gan by che 
ſuch a Place, that nous ſhall be paid, this ( tho? it were Limitations 
general, and therefore might be intended of legal ſub - 
iſting-Debts only) yet ame umts to ſuch an Acknowkedhy 
ment of that Debt, whieh was barred, as will revive the 
Right, and bring. it out of the Statute again” 
9 if in that Caſe the Debtor had made his Will, 
directed, that all his Debts: ſhoald he "paid, of made an) Nhat his Debrs 
Proviſion'for the Payment of his Debts in general: r 


kkenike would r revive e ſuch 1 Debt and WET it out of the Proviſion for 


E 


_ One who by 


the Payment 


Grit Statue, 2 them, 


te- 


vives a Debt barred by the Statute of Limitations, and makes his Executors liable. 
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Ech z. bar. for that particular Debt, acknowledges and Prumſer pg. 
rs by th: ment (for a bare Acknowledgment has been ruled not 


Limiations, ſufficient) this revives the Debt, and brings it out of the 


ſufficient 


maintain 


Aſſumpſit, Evidence of the Debt, 0 that' being barred, | this Ac. 


but a ba 


Acknow- 
ledgment 
it not. 


an Statute; becauſe, as the Note itſelf was at firſt but an 
knowledgment and Promiſe is a new Evidence of the 
* Debt, and being proved, will maintain an Aſſumpſit for 
Recovery of it; and it was agreed, that a little Matter 
would bring a Debt out of the Statute, being to reſtore 
a Right. | BETS Fs ICT Paare 
| eber Point in this Caſe was, that after the Bill and 
Anſwer came in, and Replication filed, ſeveral Witneſſes 
were examined, and their Depoſitions taken, then the 
Plaintiff moved to withdraw his Replication, and tock 
Exceptions to the Anſwer, and got a ſecond Anſwer, 
and then reply'd, and examined other Witneſſes, and 
now on the Hearing would read other Depoſitions; but 
the other Side inſiſting they could not be read, by Res- 
ſon the Replication was withdrawn, and fo taken without 
any Replication, they were irregular, and ought to be 
ſuppreſſed; and accordingly my Lord ordered they ſbould 
be ſuppreſſed; for that it was ſaid, they ſhould have ei- 
amined them anew after the ſecond Anſwer came in, 
and Replication filed, or have moved the Court to 
have had Liberty to make Uſe of them at the Hearing 
A third Point in this Caſe was, wherein the Court 
and Bar both agreed, that where Interrogatories are 
exhibited in the Examiner's, Office, and Witneſſes er | 
mined thereon; that either Party may, without Applica 
tion to the Court, or Order for that Purpoſe, exhibit 
one or more Interrogatories, or a new ſet of | Interrog?- 
tories, for further Examination of the ſame, or other 
Witneſſes; but where a Commiſſion is taken out for 
Examination of Witneſſes, there no new Interrog - 
tory, or ſet of Interrogatories can be exhibited, without 
: " | 1 Motion 
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{ation and Order of the Court; and the Reaſon of the 
Difference was ſaid to be, becauſe the Examiner is an 
Offer of Credit, and worn; and therefore preſumed 
» be impartial, and that he will not diſcloſe the Depo- 
tions to either Party; but the Commiſſioners are private 
perſons not ſworn, and are called Plaintiffs Commiſſioners, 
or Defendants' Commiſſioners ; and therefore without 
Leave of the Court, no new Interrogatories can be added 
tefore them. ** nen OH] * 4 


Hunt verſus Hunt & Ux, & al. C266. 
HE Defendant was Son and Heir Apparent to the Where a Set- 


tlement is 


4m. and the Defendant being about to marry Elizabeth mandate 


Wright, who was not above 16 Years of Age, the Plain- Conlon, 
tif by Leaſe and Releaſe, the 14th and 15th of October veyance held 
1708, ſettles and conveys his Eſtate to Truſtees, and REY 
their Heirs 3 and, as to one Part, to the Uſe of himſelf for 
Life, Remainder as to that Part after his Death ; and as 
to the other Part in Poſſeſſion, to the Uſe of the Defen- 
dant, for his Life, Remainder to the intended Wife, for 
her Life, for her Jointure, Remainder to the firſt and 
other Sons, Wc. in the uſual Form, and in the Releaſe 
was a Proviſo, that if the Marriage did not take Effect, 
or if it took Effect, and Elizabeth ſhould not, when ſhe 
came of Age, by Fine, or otherwiſe, join in charging 
an Eſtate ſhe was then intitled to, of about 250 J. per 
Ann. with the Sum of 2000 J. to be paid to the Plain- 
tiff; then the ſaid Indentures of Leaſe and Releaſe and 
*ttlement were to be abſolutely void, to all Intents and 
Purpoſes, | 
The Marriage took Effect, and about half a Year ago 
the Wife attained her Age of 21 Years ; but finding her 
own Eſtate of more Value than that ſettled upon her in 
Jointure, ſhe and her Husband refuſed to join in charging 
it with the 2000 J. whereupon this Bill was brought 
*zanlt them, and the Truſtees to have a Reconveyance. 
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Plaintiff, who had an Eſtate of about 200 J. per made void by 
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It ba Tuſiſled for the Defendants chat here needed 
none, becauſe by the Proviſo, on the Defendant's 200 
the Eftate limited to them, was to ceaſe and be 
but the Court thought that not ſufficient _—_— 
Reconveyance, being in Caſe of 4 Freehold, | 
Then it was inſilfed for the Plaintiff, and the Bill wa 
for that Purpoſe likewiſe, that he might have an Ac. 
count and SurifaBion of the Meſne Profits, received by 
the Defendants from the Time of the Settlement; and 
it was ſaid, that by the Proviſo, the Eſtate being to ceaſe 
and be SY on the Defendant's Refuſal, the Plaintif 
ought to be reſtored to all Benefits and Advantages Which 
he had parted with, as if no Settlement had been mate, 
and 1 to the Rents and Profits received by the 
Defendants; but my Lord Chancellor decreed a ew 
veyance, and an Account of the Rents and Profits only 
from the Defendant's Refuſal after his Wife came of 


Age, and no Coſts on either Side; for it was faid,”thi 


was not a Condition precedent, but ſubſequent to the 
veſting of the Eſtate in the Defendants. 
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Jennor verſus Harper. quert 267. 
in the Year 1651, and afterwards, the 5th of vit ef 207 


' G, Sy Fry per Ann. out 
December, in the ſame Year, make a Coidicil in Writing, =o "Lands 0 
and the ſame Day makes another Nuncupative Codicil tho! before 
(upon which the preſent Queſtion aroſe) and thereby 1 


of Frauds not 


deviſes out of his Lands and Eſtate, in ſuch a Place, 20 J. __ 
er Ann. for the Erection of a School, and Maintenance ment, by the | 
of the Schoolmaſter for ever, this Nuncupative Schedule _ 
was after his Death put into Writing, and proved as ſuch 

by three Witneſſes : The School was built, and a School- 

malter put in, and continued for ſeveral Years by the 
Executors of Jennors Will; but afterwards the Heir at 

Law refuſing to continue the Payment, no School had 

been there kept for now about 30 Years paft ; ſome 

Time ſince a Commiſſion of Charitable Uſes was taken 

out, and the Commiſſioners decreed the Deviſe good; 

ard the Heir at Law to pay 20 J. per Ann. according to 

the Nuncupative Schedule, and now upon Exceptions to 

that Decree, the Queſtion was; Whether this were a 

good Deviſe. | | 
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It was urged for the Charity, that this, tho it were 
only a parol Deviſe, was a good Appointment within the 
43 Elia and that that Act made no Difference between an 
Appointment by Parol, and an Appointment by Writing, 

and that this being made before the Statute of Fraud 
and. Perjuries, tho it were only by Parol, and Jo not 
good within 3 2 H. 8. was yet a good Appbintmentavithin 
the 43 Elia. which being {ſubſequent in Time, had re. 
pealed the former Statute as to this, and that a Deviſe by 
Tenant in Tail to a Charity, though not good againſt 
the Iſſue, upon the Statute, de donis, yet has been ſere- 
ral Times held good againſt him, as an Appointment, by 
the 43 El which had abrograted that Act, as to ſuch 
Charitable Deviſes. | 
But on the other Side it was urged; that theſe Deviſe 

to Charities, as well as other Deviſes muſt be governed 
by ſome Rules; that by the Civil Law, if à Man deviſed 
a Charity out of his Perſonal Eſtate, and Legacies thete- 
out likewiſe; to others, and the Perſonal Eſtate fell ſhor 
to anſwer all, the Charity ſhould be preferred; but in 
this Court that Rule will not hold, but the Charity muſt 
_ abate in Proportion to the reſt; that ſince the Statute of 
Frauds, if a Man by his Will gave Lands to à Charity, 
yet if that Will was carried but imperfectly into Execu- 
tion, and ſo was not good as a Will, it has been held not 
to be good as an Appointment : So was Dr. Johnſon's 
Caſe, where there were but two Witneſſes to the Wil; 
indeed, if a Man ſhould make a Writing on Purpoſe to 
found a Charity, it might have another Conſtruction; 
but when he makes a Will, and intends it to other Pur. 
poſes, tho he does thereby appoint a Charity; yet if 
the Will be defective as a Will, it ſhall not operate # 
an Appointwent to ſupport a Charity; that it was a long 
Time doubted, whether a Will in Writing, though good 
in all Circurmſtances, ſhould operate as an Appointment 
againſt the Iſſue in Tail; and if that was ſo much doubted, 
to ſupport a Nuncupative Deviſe out of Lands to 


Charity, would be carrying it ſtill much farther 3 
3 2 


Mr. 


—— + 


In Guria Cancellaria. | 
Mr. Williams mentioned a Caſe in Swinb 28, where a 
Man ſent for a Scrivener to make his Will, and directed 
him to give his Land to ſuch a one, and his Heirs, upon 
Condition. The Scrivener wrote the Deviſe; but before 
he had wrote the Condition, the Teſtator died, and this 
vas adjudged a void Will; for an abſolute Deviſe it could 
not be, becauſe the Teſtator did not intend it fo ; and a 
conditional Deviſe, it could not be, becauſe the Condi- 
tion was added after the Man's Death ; that the Reaſon a 
Deviſe by 'Tenant in Tail to a Charitable Uſe ſhall be 
good againſt the Iſſue, is, becauſe the Teſtator had it in 
his Power by Fine to have barred the Iſſue; and tho' he 
did not live to perform that Ceremony, Par as a Will 
being perfect and compleat, by the Aid of the 43 Eliz. 
it might Work as an Appointment ;. for that at Common 
Law there were no Fines, nor Recoveries, . nor Eſtates 
Tal, and therefore that Statute was a. reſtoring of the 
Common Law; ſo a Deed of Bargain and Sale to Cha- 
ritable Uſes, tho not good by 27 H. 8. for want of In- 
rolment ; yet by the other Act it will be good as an 
Appointment, for that reſtores the Common Law; but 
no Reſolution has ever gone ſo far as to ſupport a 
Parol Deviſe to a Charity out of Lands, becauſe 
being de fective as a Will, which was the Manner of 
Conveyance, he intended to paſs it by, it can have no 
Effect as an Appointment, which he did not intend ; 
and of this Qpinion my Lord Chancellor ſeemed to be, 
but took Time to conſider of it, and afterwards decreed 
that it was not good as an Appointment. 
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o n e Sayer verſus Sayer. 7 


A Deut A Man by his Will gives all his Perſonal Eſtate in 
Perſonal N Wanſtead, except his Bed and Bedding; to 7, $ 
2 Place Spe. and after deviſes 300 l. out of the Perſonal Eftate, and 
cifick Deviſe his Houſes in Cannon-Street to the Plaintiff, who now 
nor ro be brings this Bill for a Diſcovery of Aſſets, and to charge 
makeup o- the whole Perſonal Eſtate with the Payment of his 
4 Legacy; and it was proved in the Cauſe, that the Teſta- 
tor at his Death was poſſeſſed of a Coach and Horles 
at Wanftead, and that there were likewiſe ſome Arrears 

of Rent due to him at his Death, out of Lands in 

Wanſtead : It appeared likewiſe, that the Teſtator had a 
Perſonal Eſtate beſides that at Wanſtead, to the Value of 
about 300 J. and beſides the Houſes in Cannon- Street. 

The firſt Queſtion was, Whether the Deviſe of hi 
Perſonal Eſtate in Wanſtead was not ſuch a Specifch 
Deviſe thereof, as to exempt it from coming in Aid of 


the other Perſonal Eſtate towards Payment of this 
Legacy, PE 
3 


Another 


In Curia Cancellaria. \ 


Another Queſtion was, Whether the Coach and Horſes, 
and the Arrears of Rent at Wanſtead paſſed likewiſe as 
part of the Pecik egg 

My Lord Chancellor decreed, that the Perſonal Eſtate 
it Manſtead was not to be applied towards Payment of 
the 300 J. Legacy; firſt, becauſe it appeared that the 
Teftator had a Perſonal Eſtate over and above that at 
Warſtead, to the Value of about 300 J. and his Intent 
ſeems plain to charge that only with the Legacy, not 
laring deviſed it out of all his Perſonal Eſtate whatſo- 
erer, or whereſoever, or incerted any Words, to ſhow, 


with it. HR 6 

| 24dly, Becauſe. having ſuch other Perſonal Eſtate to 
the Value of about 300 l. which he might preſume ſuf- 
ficient to anſwer that Legacy; yet as a Supplement, and 
to aid the Deficiency of it, in Caſe that ſhould fall 
ſhort, he has likewiſe charged his Eſtate in Cannon - Street 
vith it; which ſhows that he intended to provide for it 
out of ſome other Fund, and not out of his Perſonal 
Eſtate in Wanſtead, which he had before ſpecifically given 
to another; but the Caſe may ſo happen, that a Spe- 
ahck Legacy ſhall be chargeable with the Payment of 
a fecuniary Legacy; as in this Caſe, after he had de- 
ſed his Perſonal Eſtate at Wanſtead, if he had likewiſe 
deviſed his Perſonal Eſtate at ſuch another Place, and 
then deviſed ſuch 300 J. Legacy, out of his Perſonal 
Ellate, and died, leaving no other Perſonal Eſtate than 
m the two Places beforementioned, this 300 J. Legacy 
muſt have come out of his Perſonal Eſtate at large in 
both Places, tho otherwiſe Pecuniary Legatees are gene- 
rally to abate in Proportion, where the Perſonal Eſtate 


ces, and ſhall have no Aid of the Specifick L egatees to 
make up their Pecuniary Legacies; eſpecially, if they 
ae deviſed generally, and at large, without ſaying, out 


whatſoever, 


i. 


that his whole Perſonal Eſtate ſhould ſtand charged 


not ſpecifically deviſed, falls ſhort to anſwer their Lega- 


of his Perſonal Eſtate, or out of all his Perſonal Eſtate 
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| whatſoever, | or: Words to that Effect; and it Was agreed 
clearly, that this Deviſe of his Perſonal Eſtate at J. 

ſtead, was as much a Specifick Legacy of it, as if he had 
enumerated the ſeveral Particulars of it. 
It was likewiſe decreed, that the Coach and Horſs 
were part of his Perſonal Eſtate at Manſtead, where be 
lived; for ſince there is no other Period for fixing the 
Time when a Deviſe ſhall take Place, but the Inſtant 
of the Teſtator's Death; and you cannot ſay, that wht 

| he had a Week, or a Fortnight, or any other Time 
before his Death, ſhall paſs, rather than what he had x: 
any other Time; therefore in Caſe of a Perſonal Eſtate, 
which is fluctuating and changing the Inſtant of hy 
Death, is the only Time to aſcertain it, and we have ng 
other Rules in Equity for the Conſtruction of Will, 
than what are at Common Law ; and here at his Death 
the Coach and Horſes were at Wanſtead; ſo for the 
Arrears of Rant, they are part of his Perſonal Eſtate a 
Manſtead, fi they Mere iſſuing out of Lands there, 
and were there, and no where elſe; and for the Ob- 
jection, that the Deviſe of his Perſonal Eſtate at War 
ſtead ſhould carry only his Houſhold Goods, becauſe he 
thereout excepted his Bed and Bedding, which as urged, 
was an Argyment of his Intent to paſs only Things af 
the ſamgiNature of thoſe he had excepted, this va 
looked upon as an Objection of no Weight at the Bar, 
and the Court took no Manner of Notice of it. 


cats 269. Sir John Talbott alias Toory verſus Duke 
of Shrewſbury & al. 


A bebte, I N this Caſe it was ſaid by Mr. Vernon, and agreed 
king Notice to by the Maſter of the Rolls, that if one, being in 


of ihe Debt, debted to another in a Sum of Money, does by his Wil 


deviſes a Sum ** ; h the 
as great, or give him as great or greater Sum of Money than 
greater than 

the Debt to 

his Creditor, | 

this ſhall be a Satisfaction, ſ-cus, if jt were deviſed on a Contingency, or it were leſs than the Deb. 
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oft, by an uncertain and contingent Recompence; fot 
whatever 18. to be a Satisfaction of a Debt, ought to be 
ſo in its Creation, and at the very Time it is given, 
which ſuch contingent Proviſion is not; and cited the 
Caſe of one Pollexfen to be ſo adjudged by the Lord 
Harcourt, and affirmed on an Appeal in the Houſe of 
Lords; and as it is in the Caſe of a Will, ſo it will be 
lkewife if the Proviſion were by a Deed ; if the Provi- 
ſon be abſolute and certain, it ſhall go in Satisfaction of 
the Debt; but if it be uncertain and contingent, it can 
be no Satisfaction, becauſe it could not be ſo in its Crea- 
ton, and the happening of the Contingency afterwards, 
vill not alter the Nature of it. | * 

Another Point in this Caſe was, that Lands were 
deviſed to Truſtees in Truſt, out of the Rents and 
Profits, to raiſe Money to pay Debts, and to ſettle the 
Lands themſelves to ſeveral Uſes; but becauſe it ap- 
pared that the Rents and Profits of the Lands annually 
would not ſatisfy the Debts in any reaſonable Time, 
an Account was directed to be taken of the Teſtator's 
Perſonal Eſtate, and what that fell ſhort to pay off the 
Debts, was to be made up by a Sale of part of the {aid 
Eſtate; and the Maſter of the Rolls ſaid, this was the 
common Courſe of Equity, where the Rents and Profits 
ae not ſufficient to pay the Debts in a reaſonable Time; 
but if it had been directed to be raiſed out of the Rents 
only, it would have been otherwiſe. 

Note, Paſch. 2d Georg. Mr. Vernon cited a Caſe of 
Helton and Dormer in my Lord Somers's Time, where a 
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7 ompkins verſus 7 omkins, Caſe 270; 
HE Plaintiff's Father by his Will” 16 22, deviſe A. deviſes 


1 apiece to the Plaintiff his Daughter, and & his theee 
©OO | | to t 
er —_— - f N Nn A Daughters, at 


to two other Daughters, to be paid at their Reſpective their Ages 


ages of 21 Tears, or Days of Marriage, which ſhould firſt nge, 
happen, the ſaid Portions to be raifed* out of the ſaid o be paid 


Teſtators Stock; and then deviſes the Rents of his Rea Stock, and 
Eſtate to his Wife for her Life, in Lieu and Satisfaction ens he. 
of her Dower, and for os Maintenance and Education Ven 
> his Children; and alſo” for and towards the raiſing for Life, © 
ad making up;ths {id Portions, to his ſaid Daughters; Dover, and 
ad then goes on; and after my Debts and Legacies paid nun f 


ad {arisfy'd, I give and deviſe alf my Land, Tenements Bs Childers, 
Heredii | bell r cy. 7 Fr ke TIT it <p towards 
itaments, td my Son, (one of the Defendants) an making up 

_ © "CNEIT 


tis Heirs, mukes his Wife and the "Defendant his on tions; nd 
Exccutors, and dies, leaving in Stock not above the Value aud Legieies 


of 100 4, The Wife enters, and the two other Daughters paid, deviſes 


- as 4460 0 | the Lands ro 
marrying, hach their Portions paid them. 3. his Son, who 
1 / e together wit 


This his Wife he 

us, The Stock vas but of Joo l, Value, he Wife being a d, and the eldeſt, Daughter 
ec WAS but of 100 J. Value, the Wife beipg dead, and the two.. Daughters 
wing had their Portions paid them; held that the Lands were liable in the Hands of the Son to 
1010gett Daughter's Portion. | 
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De Termino Paſcha, 171 5. 
This Bill was now brought by the third Daughter. 
who had attained her Age of 21 Years, and was A 
married, to have her Portionz the Wife had been dead 
ſome Time, and the Defendant the Son and {urvivin 
Executor, inſiſted, that his Lands ought not to be charge 
with the raiſing of this Portion, in regard it was ex. 
preſly directed to be raiſed out of the Stock and Rents 
of the Eſtate during the Wife's Life; and that if the 
Wife had exhauſted or conſumed the Surplus of the 
Rents, which ſhould have raiſed the Plaintiff's Portion, 
ſhe ought to fall on her Aſſets; or however, that the 
Plaintiff could not lay the Load on his Eſtate, if the Wife 
left no Aſſets. | , A 

But the Court was of Opinion, that in this Caſe the 
Defendant's Eſtate was chargeable to make up the Por- 
tion to the Plaintiff; for the ſeveral Gradations in his 


Will ſhow, that the Portions were in all Events to be 
made good to his Daughters; and therefore he firſt 
charges them on his Stock, and after deviſes ' them 


to be made out of the Surplus of his Rents; during his 


Wife's Life; and laftly, gives the Lands to his Son ſub- 


ject thereto, by deviſing them to him after his Debts 
and Legacies paid, which in a Will amounts to a Charge 
on his Lands for the Payment thereof; ſince the Son by 
the Will is not to have the Lands till after the Debts and 
Legacies are paid. 2 1 

And therefore it was decreed, that an Account ſhould 
be taken of the Stock, and what the Proportion thereof 
(after a proportionable Deduction for the other two 
Legacies) fell ſhort, ſhould be made up out of the like 
proportionable Surplus of the Rents, during the Wites 
Life, and what they fell ſhort to be ſupplied out of the 
Defrndantys Elma.  _ . bis a 

But it was not determined with any clearneſs, whe- 


3 
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"lon the Plaintiff herself; or if ſhe ſhould, by Reaſon 


of ſuch waſting, load the Real Eſtate, ſo much the hea- 
ier to make good her Legacy; tho my Lord Chancellor 
ſeemed to incline, that her Legacy muſt, as this Caſe 
was, be made good to her in all Events out of the Real 
fate, in Caſe the other Funds provided for it proved 
Deficient, or were waſted, at leaſt ſo much thereof as 
by any Miſapplication during her Minority was loſt and 
gone of the other Funds; tho he ſaid, from the Time 
of her attaining her full Age, it might, perhaps, deſerve 
another Conſideration © OT ER 
Another Point in this Caſe was, that the Defendant 
the Son, had mortgaged this Eſtate to ſome other of the 
Defendants, who had full Notice of the Will, as was 
proved in the Cauſe ; and whether they ſhould be affected 
with this Legacy was the Queſtion, tho there was little 
ſad in Defence of this Point; but that the Defendants 
vere only Executors of the Mortgagee, and knew nothing 
of the Tranſactions in taking the Mortgage. aber 
Mr. Vernon argued, that in Caſe there could be any 
Doubt made of it, as he thought there could not; yet 
that the Defendant, the Son, who received the Money, 
would be chargeable therewith; and that the Plaintiff 
might in the Nature of a Ceſtui que Truſt, proſecute him 
3 2 Truſtee, for Recompence thereout, till her Legacy 
pad, and cited the Caſe of Cherry and Ferrers in this 
Court to have. been decreed accordingly. | 1 
But my Lord Chancellor ſeemed to turn this reaſoning 
upon him, that there the Wife for the proportionable 
Part of the Surplus was but in the Nature of a Truſtee, 
and the Plaintiff muſt expect her Recompence for what 


ſhe had waſted. out of her Aſſets, and not load the Son 


therewith ; but it was decreed to an Account as before 
s mentioned. TRY 


68886 Lnguen 


322. 


2 


Echte the Plaintiff Lerch remaining unpaid, ſhould = 


Caſe 271. 


lib vers Sg.” ky 


3 N a Treaty „of Marriage, Articles were en 
A being = 0 e the Sum of 700 EL being the 85 


. Wife's Por- 
Wis "owe. tion, and 700 J. more added to it. on the Part of the 


ther wit bo Husband, m all 1400 l. was agreed to be laid Out in 


700 J. to 
T the Purchaſe of 1455 to be ſettled on the Husband for 


band, was Life, Remainder to the Wife for Lite, Remainder to 


agreed 10 b* Truſtees to Cuppott, Vc. Remainder to the firſt and 


Purchaſe of Other Sons of that Marriage in Tail Male ſucceſſively, 


Lands to be 


led i 
ſertled in Remainder to the Iſſue Female of that Marriage, Re- 


| ment, with mainder to the Right Heirs of the Husband: The Marriage 
wma takes Effect, the Husband dies without Iſſue, and before 
Form to the any Purchaſe, purſuant to the Articles, havin firſt made 


FHuand; be- his Will, and thereby he deviſes all his Perſonal Eflate 


fore any Pur- to the Defendyne, who was his Wife, and deviſes all his 


the Hushand Real Eſtate to the Plaintiffs, who were his Nephews, and 


dies without 


Iſſue, having Olle of them his Heir at Law; 1 makes his Wife Execu- 


firſt deviſed 


his PR cr Ix, and takes no Manner of Notice of the 14001 
Eſtate, whic | 

was of greater Value than the 9 t e taking Notice of it to his Wik. 

Eſtate to his two Nephews, one of 5e was his Heir 45 Law. This Money ſhall 1 bi Kal 


Equity be looked u as Land, and to the W h of 
Satisfaction thetevl. OIL * Ke Peviſe ye, OR. was n Ar N 2 


Ani now / N Ein was ER by 6 the Plant to 
Rave this 1400 J. : as they would have the Land, if the 
Purchaſe had been made purſuant to the Articles ; it ap- 
peared in the Cauſe, the at the leaſt Comp utation that 
could be made, the Wife had above 7 J. per Ann. b 

the Deviſe to her of the Perſonal Eſtate, which was 71. 

per Ann. more than The would be intitled to, Mi Caſe the 
Purchaſe had been made; and therefore IS decreed 
the 1400 l was bound by the Articles, d 00 90 
to the Plaintiffs as the Land would have done, if 4 Put. 
chaſe had been made purſuant to the Articles, and was 
in a Court of Equity to be looked upon as a Real Eſtate, 
and well deviſcd to the Plaintiffs by this Will; and tho 
the Wife could not be ſhut out of the Proviſ on in- 


3 


tended 


Ps > — 2 — co mo z=:* 
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In Curia Canetllarie 

tended her by the Articles for Life,” if the thought fit to 
abide by the Articles; yet the Deviſe to her of the Per- 
ſonal Eftate being more than an Equivalent, if ſhe choſe 
to take by the Will, it muſt in a Court of Equity be 
taken as a Satisfaction of the Articles as to her, and no 
Manner of Hardſhip to her; and it was ſaid, that as this 
Caſe is, that if a Purchaſe had been made, even after 
the making this Will, though at Law ſuch Lands would 
not paſs; yet in this Court there could be no Queſtion 
but the Plaintiffs would have the Benefit thereof, by 
the Relation to the Articles; and my Lord Chancellor 
was clear of the ſame Opinion; and it was ſaid to have 
been ſeveral Times held in this Court, that if a Man 
by his Will gives ſeveral Specifick Legacies, and deviſes 
the Reſidue of his Eſtate to another, and his Circum- 
ſances vary, ſo that the Reſiduary Part becomes very 
inconſiderable; yet the Refiduary Legatee muſt content 
himſelf with it, and ſhall have no Afſiſtance from the 
Specifick Legatees 3 no more ſhall the Wife in this Caſe, 
when the Plaintiffs come to carry the Articles into Exe- 
cution, which will take away ſo much of the Perſonal 
Eſtate ; and this being ſo decreed by my Lord Chan- 
cellor Harcourt, was now on a Rehearing affirmed by my 
Lord Chancellor Cowper. 26 bars 


Roach verſus Hammond. Cale 274 


Man by his Will in 1704, deviſes all his Real and 4 Man g 


1 Perſonal Eftate to the Defendant, for the Uſe of his nal kia 
Relations, without ſpecifying any in Particylar, or uſing l Rebe, 
any other Words, makes the Defendant his Executor, without ſpe- 
and in 1706 died; and now the Plaintiffs, who were is aal 
the Mother and three Siſter s of the Teſtator . br ought . 4 
this Bill, as near eft Relations, for a Diſcov T and Ac- 1 
count of the Perſonal Eſtate, and the Pla mil to come of Ditti 
b 8 


in according to the Courſe of Diſtributions ſettled by 
Jac. 2 Car. 2 pct ns | Wat: 177 F 


1 


Qt ANITA 


e Termino_ Paſcha, 1715. 
And it was agreed te be the Rule of this Court —— 

the Conſtruction of ſuch Deviſes to Relations; that thoſe 
who by the Statute of | Diſtr ibutions would be in ti tl ed 1 


the Perſonal Eſtate in Caſe he had died Inteſtate, ſhoulq 
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upon ſuch general Deviſes be let in to the ſame Propor- 
tions only; and my Lord Chancellor ſaid, he thought it 
the beſt Meaſure for ſetting bounds to ſuch general 
Words; and that it had been often ruled accordin gly in 
„,,, ert! 


n CL EO Bawdes verſus Amburſt. alt 


8 TY p N the Plaintiff's Application in Way of ; Marriage 
nage Treaty, to his new Wife the Defendant's Siſter, her Fa- 


4 andt her propoſed to give her Portion of 4500 J. and the 
a n propoled, to exla.gna_her eee 


int wo = à Rent Charge of 450 1. per Ann. and in Order there- 


Chambers, io unto, the Plaintiff and the young Lady's Father went to 
Cen of Mr. Minſbulls Chambers in the Temple, who was to draw 


h P . ? * | * 
the Ferien the Settlement, as Council for the Lady, and Mr. Mir- 


propoſed to ſbull hearing the Propoſals on both Sides, took down 
ment drawn; Minutes or Eeads thereof in Writing; and the ſame Day 
Minues of gare them to his Clerk to draw Articles according to the 


meat were Subſtance thereof : The next Day, the young Ladys Fa- 
in Writing ther was taken ill ſuddenly, and died in about two Hour 
Al and giwen after: The next Morning the Plaintiffs inter married, and 
by himro bisnow brought this Bill to compel a Specifick Execution of 
erawn up in the Marriage Agreement, and to have the Portion paid. 
"xr Day the The Defendant pleaded the Statute of Frauds and Fer- 
aud he Day Juries, and on arguing that Plea, the Benefit thereof was 
Roving wheſaved to the Hearing, i 
Solemnized. This Agreement, notwithſtanding theſe Preparations, held to be within the Statute 
of Frauds and Perjuries. | , | | 8 
It was now argued by Mr. Cooper and Mr. Vernon for 
the Plaintiffs, that this was ſuch an Agreement, as 4 
Court of Equity might well carry into Execution, that 
the Statute did not require all Agreements to be ſigned 
by the Parties themſelves ; but if they were ſigned by 


3 WJ 
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ay one lawfully authorized thereto, it was 
tom both Parties to draw the Articles; that he took 
down theſe Minutes or Heads from the Parties own 
Mouth, and reduced them into Writing; and that there- 
fre this could not be looked upon as a Parol Agreement, 
or any Danger of Perjury, ſince there was a Writing of 
it, nor could there be any variety of Evidence concern- 
ing it; for the ſame Reaſon, that in the Cale of Maſ- 
all and Cooke in this Court, where only a Draught of a 
Marriage Settlement was prepared, and before it was 
ingroſſed the Parties intermarried, and the Father was 
preſent, and gave the Wedding Dinner; he was after- 
wards decreed to pay the Marriage Portion, tho the 
Agreement was never ſigned by either Party; that in 
ſeveral Caſes, tho there be nothing of the Agreement 
reduced into Writing; yet it has been decreed to an 
Execution in this Court; as if a Man, by his Anſwer 
confeſſes the Agreement as charged in the Bill, he cannot 
avid it, by inſiſting it was never reduced into Writing, 
becauſe, when he himſelf confeſſes it, there can be no 
Danger of Perjury or Contrariety of Evidence, no more 
can there be in this Caſe, when there is a Writing or 
Memorandum of the Subſtance. 03 "lie 
But it was argued on the other Side, and decreed to 
be no ſuch Agreement as this Court could carry into 
Execution 3 and my Lord Chancellor ſaid, he had been 
aways tender in laying open that wiſe and juſt Proviſion 
the Parliament had made; that the Act had not only 
directed ſuch Agreements to be in Writing, as if that 
alone were ſufficient, but went further, and directed 
them to be ſigned by the Parties themſelves, or ſome 
ocher law fully authorized by them for that Purpoſe; 
that to obviate the Pretence of ſuch and ſuch Caſes, 
being out of the Miſchief of the Statute, the Parlia- 
ment had in general Words comprehended all, and di- 
reded that all Agreements ſhonld be in Writing, and 
ligned by the Party; that he knew no Caſe, where an 
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Agreement, tho! it were all wrirten with the Party's own 
Hand, had been held ſufficient, unleſs it had been like. 
wiſe ſigned by the Party, and ſaid, that the Party's not 
ſigning of it, was an Evidence ehat he did not think it 
compleat ; that he had left it to an after Conſideration 
and might afterwards make Alterations or Additions in it. 
and therefore, unleſs it were either ſigned: by him, 8 
ſomething Equivalent done, to ſhow that he looked upon 
it as compleated arid perfected; he thought ſuch Writing 
by the Party bimſelf was not ſufficient to bind him 
within that Statute, and cited the Caſe of Mullet and 
Half penny, where the Defendant on à Treaty of Mar- 
riage for his Daughter with the Plaintiff, ſigned à Writ. 
ing, compriſing the Terms of the Agreement; and af. 
terwards deſigning to elude the Force thereof, and get 
loofe from his Agreement, order'd his Daughter to put 
on a good Humour, and get the Plaintiff to deliver up 
that Writing, and then to marry him, which ſhe accord. 
ly did, and-the Deferidant ſtood at the Corner of a Street, 
to ſee them go by*to be married, and afterwards forced 
the Plaintiff to bring his Bill in this Court to be re- 
lieved; and my Lord Chancellor ſaid, he remembred very 
well, that this Cauſe was heard before the Maſter of 
the Rolls, and the Plaintiff had a Decree; but he faid, 
this was on the Point of Fraud, which was proved in 
the Cauſe, and Halfpenny walked backwards and for- 
wards in the Court, and bid the Maſter of the Rolls 
obſerve the Statute, which he humorouſly ſaid, I do, I do. 
And in the 2 it was decreed to be no Agree- 
ment, which this Court could carry into Execution, being 
only Preparatory Heads, which were aſterwards to be 
drawn into Form, and might then receive ſeveral Altera- 
tions or Additions, or the Agreement entirely broke oft 
upon ſome further Enquiry, or Information of the Parties 
Circumſtances. eee 
But Note, It ſeemed to be agreed, both by the Court 
and Council, that if the Marriage had been had upon 
the foot of this Writing, and the Father had been pry 
-ap tg 3 | {7 an 
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Pr 
ind conſenting to it, that he ſhould afterwards have been 
obliged to execute, his Part there. 

Beal verſus Beal. | | Cale 2. 


THIS was a Rehearing, and the Caſe appeared to Portions | 
be ſhortly this, the Plaintiff's Father being Te- t carry, and 

nant for Life, with Remainder to his Brother in Tail, nnn 

prevails on his Brother to join with him in a Common 

Recovery, whereby the Eſtate was ſettled to the Uſe of 

the Plaintiff's Father for Life, Remainder to Truſtees 

during his Life to ſupport Contingent Remainders, Re- 

mainder to ſuch Woman as he ſhould: afterwards happen 

to marry, for Life, for her Jointure, Remainder to the 

firſt, and other Sons of the Plaintiff's Father in Tail 

Male ſucceſſively, Remainder to the Brother in Tail, 

Remainder to the Right Heirs of Plaintiff's Father; and 

in the Deed declaring the Uſes of the Recovery was a 

Proviſo, that it ſhould be lawful for the Plaintiff's Fa- 

ther by Writing, or laſt Will, to charge the Eſtate with 

any Sum or Sums of Money, not exceeding 2000 J. for 

the Portions of Daughters or younger Sons, to be paid 

at ſuch Times, and by {ſuch Proportions as the Father 

ſhould direct: The Father afterwards marries the De- 

fendant, and by her had Iſſue only two Daughters the 

now Plaintiffs, and by his Will taking Notice of his 

Power, appoints the Sum of 20001." to be raiſed out of 

the ſaid Eſtate, for his {aid two Daughters, and to be 

pad and payable to them at their reſpective Ages of 18 

Years, or Days of Marriage, which ſhould firſt happen; 

without ſaying, after the Death of his Wife, or any 

Proviſo, that it ſhould not effect the Wife's Jointure, and 

then the Father dies. 

And now this Bill was brought by the two Daughters, 
who were under 18, and unmarried, to have Intereſt 
for their Portions, till payable. My Lord Chancellor 
Harcourt decreed, that they ſhould have Intereſt after the 
Bate of 3 per Cent. per Ann, for their Portions till 12 

Years 
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n be. aun Bi" OY 
Years of Age, and: from thence, till payable 40 per 


cent. but they not liking this Decree, brought on the 
Cauſe again, and preſſed very much for an Allowance of 
6 J. per Cent. for their Portions, till payable. 
But my Lord Cooper ſaid, he thought the former De- 
cree very tender in the Proviſion thereby made; and that 
it was rather a Recommendation to the Mother to make 
them that Allowance, than a Decree to charge her Join- 
ture therewith ; but ſince they were not ſatisfied with 
that Decree, as appeared by their bringing the Cauſe to x 
Rehearing, he muſt now give them no more than what 
in ftrict Juſtice they could demand; and that fince 
their Portions were not payable till 18, or Marriage, he 
could not charge the Jointreſs with Intereſt thereof in 
the mean Time; but ſaid, that the Reaſon of Poſt. 
poning the Payment thereof till that Time, being in 
tavour of the Jointreſs, ſhe ought to Maintain them out 
of the Profits of her Jointure Lands; but in regard the 
ſaid Portions could not in Strictneſs carry Intereſt, till 
they became payable, it was decreed, that from the 
Time they became payable, they ſhould be allowed 61 
per Cent. Intereſt for the ſame, and whether the Portions 
on the Daughters attaining the Age of 18 Years, or 
Marriage, ſhould be immediately raiſed, ſo as to chan 
and effect the Jointure Eſtate for Life, or wait. till her 
Death? My Lord ſaid, it would be Time enough to con- 
ſider of that, when that came to be the Caſe. 
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Challis verſus Caſborn. Caſe 275; 
N this Caſe it was ſaid by Mr. Vernon, and agreed A Mortgagor 


who borrows 


to by the Court, that if a Man has a Debt owing more Money 
to him by Mortgage, and another on Bond from the = 
fame Perſon, that he cannot tack them together againſt on his Boad, 
the Mortgagor; but that he ſhall be let into a Redemp- without pay- 
tion on Payment of the Mortgage Money only; but the Bar; 5 
Heir in ſuch Caſe ſhall not be let into a Redemption Ms Heir can- 
without Payment of both, becauſe the Land in his can the Be- 
Hands is chargeable with the Bond, even at Law; and moe Ne 
now ſince the Statute againſt fraudulent Deviſes, the ne the Sta 
Deriſee of the Equity of Redemption is in the ſame mi againtt 
Caſe, and cannot Redeem without Payment of both, Deviſes. 
becauſe the Statute makes ſuch Deviſe void, as againſt 
Creditors, and then the Deviſee ſtands in the ſame Place 
as the Heir muſt have done, if no Deviſe had been 
made; but before that Statute, ſuch Deviſee wauld not 
be liable to the Bond Debt, any more than the Mort- 
gagor hinſelff. 2 13 | 

Another Point in this Caſe was, that a Man ſeiſed of 
lome Freehold Eftate, and alſo of a Copyhold Eſtate, 
deriſed all his Real and Perſonal Eſtate for the Payment 
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of bis Debts, and died without any ſurrender of th. 
Copyhold Eſtate to the Uſe of his Will; and whether 
this Court would ſupply the Want of ſuch Surrendei 
as they would have done if the Copyhold Eſtate had 
been oy mentioned in the Will, as Copyhold ? 
ite ſai, the Maſter of the Rolls bad fe 
Defect of a Surrender in ſuch a Caſe, where there wa: 
no Freehold at all; and he thought it the ſame Ca: 
here, where the Freehold Eſtate \was not ſufficient for 
Payment of the Debts. 

But my Lord Chancellor ſaid, he had never known it 
carried ſo far, becauſe he thought the Deviſe of his Rea! 
Eſtate did not ſhow an Intention to paſs a Copyhold, 
which in the Eye of the Law was of the loweſt Regard, 
and looked upon only an Eſtate at Will, though Cuſtom 


had now fixed it in the Copyholder and ſaid, unleſs 


they could ſhow ſome Precedents, he could not aſſit 


them. | 


A third Point wn that the Devices of the Real and 


Perſonal Eſtate were made Executors; and therefore Mr. 


Vernon ſaid, it was a ſettled Diſtinction in this Court, 


that they ought to apply the Eſtate in ſuch Caſe, in a 


Courſe of Adminiſtration ; becauſe, if the Eſtate were 
ſold, it would be Perſonal Aſſets in their Hands, and 


then to pay a Debt of an inferior Nature, before one 
of a Superior, would be a Devaſtavit; but if they had 
not been made Executors, then the Creditors ſhould char 
come in all equally ; becauſe in Equity all Debts are 

and they as Truſtees could give no Preference, and would 


be in no Danger, as Executors in ſuch Caſe. 


But my Lord Chancellor thought the Accident of their 
being made Executors, ought to make no Difference in 
Equity; but that all Creditors ſhould be conſidered 
equally, and would ſee Precedents, though Mr. Vern 
ſaid, it had been a ſettled Diſtinction, and ſeveral Prece- 
dents in Point. 6) £1017 Th {4 2 WI 
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a Loſs hap- 
ns to a 
reeman of 
London's E- 
_ by the 

olvenc 
WAS Tt erred to 4 Maſter of his Exe- 
cutors, ſuch 


| wage Loſs ſhall be 
the Court, and the Caſe as Stated Was born our or 


mentary Part 
rſonal Eſtate. 


ed 
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mentary Part of his Eftate only, or out of the whole 
Perſonal Eſtate, as well Cuſtomary as Teſtamentary ? To 
which it was certified : | 

We the Lord Mayor and Aldermen of the City of Lone 
don, whoſe Names are under-written, in Obedience to the 
ſaid Order, by William Thompſon, Eſq; Recorder of the ſaid 
(ity, humbly certify unto your Lordſhip, that if a Freeman 

London dies, leaving a Widow and Children, his Per- 
onal Eſtate after his Debts paid, and the cuſtomary Al- 
lowance for his Funeral, and the Widow's Chamber being 
ſiſt deducted thereout, is by the Cuſtom of the ſaid City, 
lo be divided into three equal Parts, and diſpoſed of 
as follows, viz. one Third Part belongs to the Widow, ano- 
ther Third Part to the Children unadvanced by him in his 
Life Time ; and the other Third Part ſuch Freeman may 
diſpoſe of by his Will, as he pleaſes; but where a Loſs of 
the Freeman's Eſtate by the Inſolvency of his Executors 
bappens, there is not any Cuſtom of the City of London 
which directs, whether ſuch Loſs ought to be born out of 
the Teſtamentary Part of his Eſtate only, or out of his 
erſonal Eſtate, as well Cuſtomary as Teſtamentary. 


This 
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Freeman of London are in the Nature of Creditors, and 
ſhall have two Parts in three of the Perſonal Eſtate he ſlal 
die poſſeſſed of; and that if any Loſs happen by the In 
ſolvency of his Executors, ſuch Loſs ought to be bom 


| "This Report of the Lord Mayor and Aldermen bein 


— 


returned back to the Lord Chancellor Cowper, the Min” 


was again debated by Council before his Lordſhip, wb 


was' of Opinion, that the Widow and Orphans * 


the Legatees of a Freeman, intirely out of his 189. 
mentary Part, and the ſame was in this Caſe decreed 4. | 
cordingly ; ſo that the Widow and Orphans had two ful 
Thirds of the Freeman's Eftate, as if no ſuch Loſs hal 
F „ 
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_ Caſey verſus Beachfield. an 375 
N this Caſe it was ſaid by Mr. Vernon; that the Regs A Plaintif 


ſon you cannot examine any of the Plaintiffs, as cannot de 
made a Wit⸗ 


Vitneſſes in the Cauſe, is, becauſe, if the Cauſe Miſcarries, aeg; but 2 
the Plaintiffs will be liable to Coſts ; and therefore their mur hne 


. e 7 8 <_. he i forced 
lwearing is to exempt | themſelves, and tis their own be is forced 


Choice that they are made Plaintiffs, for without their 
Conſent they could not be made ſo; but Defendants are 
forced into the Cauſe, and if their being made Parties 
ſhould abſolutely invalidate their Teſtimony, it would be 
in the Power of any one, who had a Mind to oppreſs 
another, to deprive him of his Defence, by making the 
moſt material Witneſſes Defendants in the Suit; and 
therefore any of the Defendants to a Suit may be exa- 
_ 4 Witneſſes, ſaving juſt Exceptions to their 
Le t, c. h [ | | | | 


Caſe 278. 


Where the 
Wife's For- 
tune, tho” the 


made no Set- ject to 
tlement on 
her, ſhall go 
to the * 4 
tors and Re- 
preſentatives ſtator of the Wit: who ſurvived her Husband: a, 

of the Huſ- bo 
band and not Which, the Caſe was thus, Mrs. Anne Aſb being intitle 
to the Repre- 
ſentatives of 
the Wife. 


Oontrivancei got the Lunatick, and married her, without 


De Term. 8. Mich. 1715. 


Packer Nec i 


HE only Queſtion in this Caſe was, Whether z 
and what Part of, the Wife's Fortune ou 


fy the Plai 2 


and Heire at Law. and alſo Pty * pid 


of the Husband againſt the Defendant, who was Admini. 


ay, 


to the Sum of 5500 l. ſecured to her by A Mortgzge 


for Veatg on tha Eſtate of Sir Bumoud Baton, taken n. 
the Name of Truſtees; and likewiſe to 3 000 J. ſecured 


to- her by a. for Years on the Eſtate of dit 
— ie gg, taken in her I Name; and alſo to a 
Bond Debt 4, and ta ſeveral Je and other 
Things of conſi ne Value. The ſ⸗ 0 og Aſh became 
22 — and on a. Oommiſſion of Lunacy iſſued out 
for that Purpoſe, che Cuſtody of her Perſon and Bla: 
Was committed to one, of the Defendants: Some Time 
alter, Philip Pudker, Eſq; tho Plaintiff's Rrother, by ſun 


making any Bottlement or Proriſion for her; ani fer 
this Conternpt he and others concerned in the 
Marriage, were committed by this Court! to the Fla, 
but on a Suit in the Spiritual Caurt, the: Marriage vat 
ntenced to be godd; and that Sentence afterviards a. 
firmed on an Appeal ta the Delegates) and it was oorideri 
at the fame Time, that all the Deeds and Securities 1e. 
lating to the Lunatick's Fortune, and alſq-:the: Jewels, 
could be brought and/lodged-with Ons of the Mallers of 
this Court, in Order to ſecure ſome Proviſion for the 
Wife, in Caſe ſhe ſhould ſurvive her Husband ; and 
likewiſe for the Children of that Marriage, in Caſe there 
ſhould be any. 

Some Time after, on Mr. Packers Application to the 
Court by Petition to have the Commiſſion of Lunacy 


inporloded 3 but in regard, Mr. Packer 8 r was much | 
3 5 incum- 


| | 5 
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N he had; made noSettlement on "Wk; 3 it 
vas at the oe Time ordered, 

i; was neceſſary, ſhould be applied towards diſcumbring 
15 Eſtate, and the Reſidue to _ laid out in a Purchaſe 
of Lands, which together with ſo much of Mr. Packer's 
late as would made up 500 J. per Aun. was to be ſet- 
ded on Mr. Packer for Life, with Remainder to his Wife 
br Life, for her Jointure, Remainder to the Iſſue of 
that Marriage, Vc. with Remainder to Mr. Packer's right 
Heirs 3 and upon Mr. Packer's making ſuch. Settlement, 

he Reſidue of his Ladies Fortune was to be p paid and 
reed to him ; and in the mean Time he — to be 
examined in Interrogatories 1 Incumbrances on 
his Eſtate. 

Mr. Packer never complied with any Part of this Order; 
but being indebred to one Goodin ina conſiderable Sum 
of —.— Gooding brings his Action againſt him, and 
recorers Judgment, and taok out a K.. Fa. and there- 
upon the Mortgage Term of Sir Hun pl Briggs was ſold 
by the Sheriff, and the Debt paid. 

After this, Mr. Packer 2 indebted to the Plaintiffs 
hs Sifters, in about 2000 J. apiece, given them for their 
Portions, . does by. Indenture, — Notice thereof, 
zfign the ſaid 5 500 L and all Securities taken for the 
fame; and alſo all other the Fortune and Portion be- 
longing to him i in Right of bis Wife, to Truſtees ; m Truſt, 
in the firſt Place to pay thereout to the Plaintiffs their 
Portions, and after in Truſt for b bimſelf, his Executor 
and Adminiſtrators. 


Some Time after Sir Edmond Bacon paid i in the 50001. 


due on his Mortgage; and Mr. Packer not having complied 
with the Terms of the laſt Order, that ſame was again 
Placed out at Intereſt on a Security taken, in the Name 
of a Senior Maſter of this Court, after which Mr. 
Pele died Inteſtate, and without Iſſue ; and about two 
Years after, Mrs. Packer. died likewiſe Inteſtate, and with- 
out Iſſue ; whereupon, the. Plaintiffs, who were Siſters 


and Heirs at Law to My Packer, and alſo Creditars/ as 
above- 


that ſo much of the 5 500 L 
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above-mentioned, took out Letters of Adminiſtration to 
him, and the Defendant Wyndham took out Letten gf 
Adminiſtration to Mrs. Packer the Wife, and brought: 
Croſs Bill to have the Fortune, and Securities deliver 
„ 0p ee ee ER] 

For the Plaintiffs in the original Cauſe it was arzuel 
that they had an undoubted Right to this Fortune d 
the Wife's, not only as they were Creditors, but alſo x 
they were Repreſentatives and Heirs at Law to the Hul. 
band; that if the Settlement had been made purſuit 
to the Order, the laſt Limitation being to the right Hen 
of Mr. Packer, would have carried the Lands to them; 
that tho no Settlement were made, yet as Repreſentatives 
to Mr. Packer, they were intitled to it; ſo that all i 
Land, or call it Money, yet it equally belongs to the 
Plaintiffs ; that a Choſe in Action belonging to the Wit 
may be releaſed by the Husband ; and if ' Truſtees for 
the Wife's Fortune ſhould pay it to the Hulband, tis 
Wife would be without any Remedy ; that a Wife on 


her Marriage is to forſake Father and Mother, and cleae 
to her Husband, and ſurely her Fortune is to go along 1 
with her; that a Husband may maintain Trover for bs Wl | 
Wife's Goods taken from her before Marriage, «without 

joining her in the Action, ſo is 2 Lev. 107; and if: 1 
Husband before Marriage agrees to make a Settlement n 
on his Wife, and afterwards makes the Settlement ac- n 
cordingly, this intitles him to all her Fortune, elpecally 5 
if it were made in Conſideration of that Fortune; and i 


therefore his Repreſentatives ſhall go away with it, tho 
the Wife ſhould ſurvive, and this has been ſeveral Times a 
ſettled in this Court; and here, tho no actual Settle of 
ment has been made, yet the Wife has had the Beneft _ 
of her Fortune preſerved to her for Life, which is al 
| the ſhould have had, in Caſe the Settlement had been ju 
made; that ſhe being dead, and no Children to be pto- h 


vided for, her Fortune ought to go over to her Hub 1 

band's n and not return to her on; that cho l 

Ger in Aﬀtion are nat afſgnable at Laws yer 0s. Bl | 
2 p 


In Curia Cancellaria. | 

zſſonments are ſupported every Day in this Court, and 
he Plaintiffs in this Caſe are Creditors ; and therefore 
nore ſtrongly intitled to the Benefit of the Husband's 
zſignment 3 that theſe Securities being lodged in the 
Court, makes no Manner of Difference, for the Court 
i but in the Nature of a Truſtee of them for the Wife, 
nd has no Property therein; but the Property is ſtill in 
the Wife, and conſequently in the Husband+ that any Diſ- 
polition by Ceſtui que Truſt, is binding upon the Truſtee 
in a Court of Equity, and even at Law; if the Huſ- 
hand brings Debt on the Wife's Bond, and recovers Judg- 
ment, this alters the Nature of the Security, and makes 


it the Husband's ; and ſo it has been lately adjudged in 


the King's-Bench, where ſuch a Judgment was held aſ- 


ble within the Statutes of Bankrupts for the Bene- 
ft of the Husband's Creditors, for when the Husband 
recorers Judgment, the Debt is turned into rem adjudi- 
aum, and is no longer a Choſe in Action. 

But my Lord Chancellor ſeemed to think, that ſuch 
julgment would not have carried it to the Husband's 
Repreſentatives againſt the Wife ſurviving, if that had 
been the Point of the Caſe. 

It was likewiſe urged, that the Order of the 19th of 
March had not at all varied the Caſe, for the Intent 


thereof was only to ſecure ſome Proviſion for the Wife; 


that ſhe being now dead, that Order has had its Effect, 
and the Plaintiffs who ſtand in the Husband's Place ought 
to have the Reſidue of the Wife's Fortune. 

On the other Side it was argued, that by this Com- 
miſlon of Lunacy againſt the Wife, the Property 
of her Fortune was veſted in the Crown, and this being 
in Force at the. Time of the Marriage, prevented the 
Husband's Power over it; that he had indeed been very 
july committed for his Contempt in marrying her ; 
but that would be a very inſignificant Puniſhment, if he 
might at the ſame Time go away with all her Fortune; 
chat at leaſt the Crown had a Power to preſerve the 
Eltates and Fortunes of Lunaticks, againſt any Diſpoſi- 
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tion of their own. ; and that Power was lodged in this 
Court, that the Court had more than a bare Cuſtody 
of this Lady's Fortune; that by the Order of the 1 oth 
of March, Mr. Packer was not to have any Part of her 
Fortune, till he made the Settlement, thereby ordered: 
that this was in the Nature of a Condition precedent 
and he not having performed his Part thereof, had no 
Title to the Fertune 3 that the Husband's Aſſignment 
could not be pretended to affect the 3000 l. on Sic 
Humphry Brigg's Mortgage, the Sheriff having made an 
abſolute Sale of the legal Term on the Fi. Fa. before | 
that Aſſignment, and the Vendee by that Sale was become 
the abſolute Owner thereof; and Mr. Vernon cited a Caſe 
of Burnet and Kinaſton, where the Wife having a Sum of 
1400 l. out upon Mortgage, the Husband after Marriage 
made an Aſſignment of this Money, and agreed, that 
when it was paid in, the Truſtees ſhould inveſt it in the 
Purchaſe of Lands, to be ſettled to ſeveral Uſes; then 
the Husband died, and afterwards the Wife died before 
the Money was paid in, and it was decreed for the Re- 
preſentatives of the Wife, againſt the Repreſentatives of 
the Husband ; the Reaſon of which Cale he ſaid was, 
that the Husband could Transfer no more to another, 
than he himſelf had; that he had but a Power of calling 
in this Money, and if he had made Uſe of that Power 
and received it, the Property had been abſolutely in him; 
that his Aſſignee, who ſtood in his Place, could have no 
other Intereſt than the Husband himſelf had; and fince 
the Aſſignee did not reduce it into Poſſeſſion during the 
Husband's Life, the Wife being the Survivor, became 
intitled to it as a Choſe in Action, and conſequently it 
muſt go to her Repreſentatives, and this he ſaid was 4 
Caſe in Point. „ 
It was likewiſe urged, that if this Fortune ſhould go 
to the Repreſentatives of the Husband, it might have 
proved a very great hardſhip on Mrs. Packer, for ſhe might 
have married again, and had Children, and they mult 
have been left deſtitute of any Proviſion ; that as to the 
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Huſband's Alignment it was general; and if 
aul Aſſignments ſhould. prevail, it would ſoon put an 
End to the Doctrine of Chattels Real, and Choſes in 
Adion ſurviving to the Wife; for then it would be only 
for the Huſband immediately after Marriage, to make a 
general Aſſignment of all his Wife's Fortune; and that 
would prevent their taking any Thing after his Death, 
tho nothing more were done by the Huſband to alter 
the Property; that as the Plaintiffs could with no Colour 
aſk the Decree they are now ſeeking for againſt the Wife 
herſelf, if ſhe were living, no more ought they to pre- 
rail againſt the Defendant, who is her Repreſentative, 
and ſtands in her Place; and Mr. Vernon cited a Caſe of 
Pheaſant and Pheaſant, where a Man married a City 
Orphan without the Leave of the Court of Orphans, and 
for this he was committed and fined 3 and ſometimes 
that Court has fin'd a Man in {ſuch Caſe, to the full 


Value of the Wife's Fortune; yet that Court is of much 


inferior Juri{diction to this; and though ſuch Proceed 
ings may perhaps be ſomewhat Arbitrary, yet they have 
never been condemned or prohibited ; and therefore he 
ſubmitted it to the Court, Whether Mr. Packer's marrying 
his Lady, who was then under the Care and Protection 
of this Court, without their Leave, was not ſuch a 
Contempt as might amount to a Forfeiture of her 
Fortune. | OE REAL on 8 L 

And it was urged by moſt of the Council for the De- 
ſandants, that the Power of the Crown over Lunaticks 


was ſuch a Prerogative, as veſted their Fortunes in the 


Crown, tho' the Committee was accountable for the 
Profits to the Relations of the Lunatick, or to the Lu- 
natick himſelf, if he recovered ;:-and if fo, the Poſſeſ- 
hon of the Wife was diveſted before her Marriage, and 


conſequently the Huſband had no Power to diſpoſe of 


ber Fortune; but this was thought by ſeveral to be no 
Law, and the Court ſeemed to: think it of ſo little 
Weight, that no Anſwer was offered to it. 


a 


. 


- N - 
» * 
* 
9 % 
* 6 * "1 * 
— 

— 
* 9 


uch gene 


- 
* 


9 


418 


N of the Caſe, having had its Agitation in a proper Court, 


Lord Chancellor. As to the Marriage, that is now out 


and a Sentence pronounced for it; and therefore it is to 
be looked upon as Valid and good. As to the Order 19th 
of March, I think that is likewiſe out of the Caſe, for 


as the Huſband, if he had complied with the Terms of 
that Order, had been a Purchaſor of his Wife's F ortune, 
ſo he having not complied with them, it is now as if 


no ſuch Order had been made; ſo on the other Hand, 
the Wife being now Dead, and no Children left, the 
Reaſon for this Court's interpoſing is at an End; and 
then, as to the 5500 /. that being paid in during the 
Coverture, was the Huſband's Money, and the Property 
abſolutely veſted in him by Law ; and though this Court 
thought fit to lay their Hands on it, and had Power fo 
to do, being whe: into the Maſter's Hands ; yet that was 
only in the Nature of a Caution, *till the Husband ſhould 
make ſome Proviſion for his Wife; it was the Husband's 
Money, but the Court had a Power to detain or keep it 
from him *till he made ſuch Proviſion z but the Wife 
being now dead, and no Children to be provided for, the 
Reaſon of their keeping the Money from him is at an End; 
and then, Equitas ſequitur Legem, and muſt give it to the 
Husband's Repreſentatives, to whom by Law it belongs. 
As to the 3000 J. on Sir Humphry Brigg's Mortgage, that 
being ſold by the Sheriff on a Fi. Fa. before the Huſ- 


| band's Aſſignment, - muſt take Place againſt the Aſſign- 


ment, tho' perhaps the Plaintiffs may have an Equity to 
the Remainder, after Payment of Gooding's Debt ; for the 
Husband may aſſign over a Term or Mortgage for Years, 
which he has in Right of his Wife, and ſo he may 


| likewiſe the Truſt of ſuch Term, and this ſhall prevail 
againſt the Wife, though ſhe ſurvives; and this will be 


different from the Caſe of Burnet: and Kinaſton, for in 


that Caſe the Mortgage to the Wife was a Mortgage in Fee, 


which the Husband alone could not diſpoſe of; and 
therefore the Eftate being ftill in the Wife, carried the 


Money along with it to her and her Repreſentatives 
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but of a Term for Years; or the Truſt of ſuch a Term; 
the Husband has the abſolute Power, and may diſpoſe 
of it without his Wife's joming with him; and there 
fore this Alignment of his to the Plaintiffs might have 
been good, if it had not been for the antecedent Sale 
by the Sheriff; but, however, this Queſtion: is not now 
before me, and till you bring on the Cauſe againſt 
Gooding's Creditors, I ſhall ſay nothing further in it. 

As to the Bond of 400 l. that I think was plainly a 
Choſe in Action, and muſt go to the Defendants, not- 
withſtanding the Husband's Aſſignment, becauſe it was a 
Thing not aſſignable at Law, and here ſeems no Equity 
to ſupport it againſt the Defendants ; but as to the 
Jewels they muſt go to the Plaintiffs, for this Court 
kept them but as a Pledge or Caution; and the Property 
was ſtill in the Wife, and conſequently in the Husband, 
and here was no tort or tortious Act to diveſt that Pro- 
perty, and turn it into a Choſe in Action, for the Poſ- 
ſeſſion of the Court was not ſuch ; and therefore the 
Plaintiffs, as Repreſentatives of the Husband, have a Right 
to them likewiſe; and he ſaid, the Difference between a 
Bond or ſuch like, and a Term for Years, whereto the 
Husband was intitled in Right of his Wife, was that, 
tho the Bond, Ic. was meerly a Choſe in Action, and 
not aſſignable by Law; but a Term for Years was only 
a Chattel Real, which the Huſband might aſſign by Law 
without his Wife, and ſo he might, the Truſt of ſuch 
a Term, and conſequently the Money ſecured by it. 


. %y © +. 


Demandray verſus Metcalf of 279: 
HIS was a Caſe wherein my Lord Chancellor took 4. bortows 


| g | I. on the 

| Time to conſider, and be attended with Prece- — of fomn 
dents, and was ſhortly thus: A Man borrows 200 J. on Jad he ber. 
the Pawn of ſome Jewels, worth about 600 J. and takes 94s three | 


a Note from the Pawnee, acknowledging the Jewels to be for each of 


65 | « which he 
Mmmimm in gives his 
SB» e | ore, with- 


»_ aking Notice of the Jewels; his Executors ſhall not redeem the Jewels without paying the 
Money due on the Notes. 8 
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in his Hands for ſecuring of the 2001. afterwards the 


on Payment of the 200 l. firſt lent thereon, and In- 


— ———s 


Pawner borrows at ſeveral Times three ſeveral Other 


Sums of Money of the Pawnee, and gives his Note for 


each Sum, without taking any Manner of Notice of the 


Jewels, and dies. 


His Executors brought this Bill to redeem the Jewels, 


tereſt; and the only Queſtion was, Whether he ſhould 
not likewiſe pay the other Sums ſecured by his Teſtators 
Notes before he ſhould: be admitted to redeem, and the 
Plaintiffs were to produce Precedents, that the Redemp. 


tion might be on Payment of the firſt Sum and Intereſt 
only, but could not find any Precedents. -:  - 

My Lord Chancellor now gave his Opinion, that the 
Plaintiffs muſt pay all the Money due on the ſeveral 


Notes; and ſaid, ſince there were no Precedents to 


guide him, he thought the conſtant Maxim of this Court 


{ſufficient for that Purpoſe, vis. that he who will have 
Equity, or comes hither for Equity, muſt do Equity; 


and fince the Plaintiff cannot have back theſe Jewels, 
without the Aſſiſtance of this Court, it is reaſonable and 


juſt he ſhould pay the Defendant all Moneys due to 
him ; for it is natural to ſuppoſe the Pawnee would not 


have lent him thoſe Sums, but on the Credit of the 


Pledge he had in his Hands before; and ſaid, the neareſt 


Caſe he could find that came to this was, the Caſe of 


St. John and * 1 Chan. Ca. 97, tho he agreed that 


Caſe might be diſtinguiſhed from this, being between the 
Heirs of the Mortgagor and Sureties; but he ſaid, tho the 
Reaſon he now gave for his Opinion be not mentioned 
in that Caſe, as the Reaſon of the Reſolution; yet the 
Caſe would well enough have admitted it, and the De- 
cree was accordingly; but Mr. Vernon ſaid, if there had 
been any Creditors of the Pawner by Bond, or a Com- 
miſſion of Bankruptcy out againſt him, the Defendant 
muſt come behind them for his Debts on the ſeveral 


Notes, and could not have tacked them to the Paw", 


fo as to prefer himſelf before them; but that not gw 
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Tre preſent Caſe, | My Lord decreed, that if the Plaintif q 


if the firſt Sum had been ſecured by a Mortgage of 


In Curia Cancellariæ. 


would redeem, the Time for Payment being lapſed; he 
muſt pay all; and he likewiſe declared his Opinion, that 


Lands, he ſhould not have been admitted to redeem after 
the Day for Payment was lapſed, without paying like- 
wiſe all that was due to the Mortgagee on Notes, or 
Simple Contract; otherwiſe if ſuch ſubſequent Debts 
had been ſecured by Bond. Fs 


Seal verſus Seal er 230 
N this Caſe a Man being ſeiſed of A good Real Eſtate, A Deviſe of 


and alſo poſſeſſed of a conſiderable Perſonal Eftate ; Etare to ons 
ind having an Intention to ſettle and ſecure both in his maindetorer, 
Name and Family, does by his Will in Writing, after e Rand- 
ſeveral Legacies, and Bequeſts, give and deviſe all the 
reſt and reſidue of his Real and Perſonal Eftate to the 
laintiff, and the Heirs Male of his Body to be begotten, 
for ever; and for want of ſuch Iſſue, to the Defendant 
and the Heirs Male of his Body to be begotten, for ever; 
with like Remainders over to ſeveral others of the 
_ Name, and makes the Defendant his Executor, 
and dies, | V5 143 2 80? 
And now this Bill was brought to have an Account of 
the Perſonal Eftate, and that the Plaintiff might enjoy 
the fame to his own Uſe abſolutely, the Remainder over 
being void; and the Defendant brought a Croſs Bill, 
upon Pretence that there were Directions in the Will, to 
have the whole Perſonal Eſtate veſted in the Purchaſe 
of Lands to be ſettled in the Manner abovementioned. 
But upon reading of the Will, my Lord Chancellor was 
dear of Opinion, that theſe Directions extended only to 
ſuch Part of the Perſonal Eſtate, as was not upon Go- 
vernment Security (which was about 8000 J. or 9000 J.) 
and for the Reſidue, which amounted to about 14 or 


5000 J. that was plainly taken no further Notice of, 


than 


21. 


— — 


0 
a : 
. 
- - 
8 EO VEL — e 8 
= 4 . 1 . , : | , 6 
5 * 
1 $4 — LX " 1 _ — — * * — > 4 
— 5 » * 8 — * 4 =! 2 — =Y = = TY - — —— 8 2 — = = — — 
* — r "372 2 PITS — 1 4 — —— — 2 1 2 = 2 : * * N — "ect... 2c oe Alc —— 4-1 Mo. — = 4 — — — JI — — Gn. — — o—_ — — "__ — 2 — — — 1 — — = 
by — 8 2 7 > I. — A. . «a 2221 — — - = 1 r 3 | EY * us * — _ — —— == Ml ens * — — = — — — — — — 2 - = — — — Us * - —— — — — — — d — — — DE —— 
o - 3 — N 1 "2x. 2 pe - 2 3 * 2. 2 ——— — _- - — — — - y * mY = 2 < — v — * — — 3 — — — 5 Fx. 2 - - — = x == 
— © DAG eee, 1 r 4 oe 54 — - 2 * e —— = — — * = R 8 >. = - 
— - — — — - _ —. — * _— — — a _ 
- — dh 2 i - - - — — pa 2 — — — — — — _ 8 * PR * 3 2 = = l = = = 
* - wg a — — —— e 2 E - — Z = . — - — — 2 - f ; | \ 
* 2 —— * = — * T 1 — IW 2 — — i "IE 2 = wt 22 oy — 2 — — IC — — — — = = — —e — — 2 — — 88 — — — ä by ——_ — 1 =_ 3 _ 
— 2 8 — — — * — F * — FY 7 * 33 DD * 2 <A Sq l — = a FF n — A 8 2 — * — - 5 — 
7 I — N — — — 1 = \ - - * wr” — 2 * 2 — — SY —— ͤ — ; — 2 Y — — —— - 
* — „ * « 5s — PR b 8 „ — — — — 1933 LT»: = 1 — — .. * — * > — — mm —_— — = — = 6: 4 — — 7 = = = — — * = - _——= —— — — — = = 
2 5 > A. I 9 2 a= u » . : a4 w — — be — - Þ —- - - : — _ - — - - _ —_ — — - 2 _ - === 
— — 5 3 2 —_ _ — — — — 5 . * — - — — — I - . — 2 = Rd. x - = : > ? 7. : , : | 
„ a HE) 3 SN 5 3 7 . NB A — AS r +5. * - — — IT ? & "EL 7 m— - . * I 2 = ST 1 2 — —_— — 2 n — = = 
LI . —_ f — - — „ 2 2 2 — < W414 2 — _ — 4.49 6 g * - a. — _ — 1 W _- 1 - —_—_ = - - — — —— 2 - — — 1 s —— 
4 — - * 8 —_ — we: A — — * 2 — — —— — — — — _ 7 _ — N = — = \ 
8 = — 4. \ N 1 mg SSL 4 : : 2 => 4 = 4. — — 5 = ; : EE ho = + — — ps 
1 ; 5 — — — — — . 2 — > ” 2 
o - — 8 - . — = — — = — — 8 « -- 
4 27 o -— 9 2  _ 7 — . * 1 = ago 
- - — 2 — — = — — . 3 ok \ i by _ 
— 4 


— 


r == — Sen TH eh 
5 — * 


— — rei in — 
2 I . — 


De Term. & Mich. 1715. 
chan in the Deviſe above mentioned, of all the reſt * 
reſidue of his Real and Perſonal Eſtate. 

For the Plaintiff it was ſaid, as to that, that the De. 
viſes over were abſolutely void, and the whole veſted in 
the Plaintiff, as not being capable of bearing any. further 
Limitation,” "and this Point the Defendant's Council gaze 
up; but then they inſiſted, that the Intent of the Teſts. 
tor appearing to be-to —— the Neal Eſtate, and the 
Lands to be purchaſed in the Name of the Teſtator, this 
Court would Order the Settlement to be made in ſuch 
Manner, that the Plaintiff might not have Power to defeat 
the Remainders; and therefore, that the Plaintiff ſhould 
be only made Tenant for Life, with Remainder to his firſt 
and other Sons in Tail Male, and ſo for the others in Re- 
mainder; and the Attorney General ſaid, the Houſe of 
Lords had in a Caſe lately made the like Proviſion for 
the Benefit of the Ifſue, that they may not be defeated 
by the Father. 

But my bend Chancellor ſaid, it was in a Gale of 
Marriage Articles, where the Intent was plain to provide 
for the Iſſue of the Marriage ; but here the Teſto | 
himſelf has expreſſ given it to the Plaintiff in Tail Male; 
and therefore he thought this Court could not vary the 
Limitation; beſides, that the Defendant has a chance for 
the Remainder, if the Plaintiff ſhould die without Iſſue i 
before any: R ſuffered; and mentioned a Calc 
where ſuch Remainder took Place, by the Death of Te- 
nant in Tail without Iſſue, before he could compleat a 
Recovety ; and therefore ordered a Settlement in this 
Caſe to be made in the like Manner, and the Deeds 
and Writings to be "_ before the Maſter for that 
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way of Leaſe and Releaſe, to one Reynolds, and 8 
: 1 | 18 | | =, able, on Pay- 
his Heirs, in Conſideration of 300 l. and the Proviſo ment of 3c. 
was, that if Davids, or his Heirs or Aſſigns, ſhould on — 122720 
Michael mas- Day 1702, or any Michaclmas. Day following, chaemas-Doy. 
n 1 wn l the su f / Mortgagor 
pay to Reynolds, his Heirs or Aſſigns, the Sum o 300 J. dies, having 
and all Arrears of Rent or Intereſt, which ſhould be $i bi 
then due, then the {aid Conveyance was to ceaſe; but — 
in this „ was no Covenant for Payment of the being no Co- 


Money as uſual, but only a Covenant for quiet Enjoy- Payment ot 
ment, and that the Eſtate was free from Incumbrances. che 2 
Davids pays the Intereſt of this Money during his Life, whether the” 
nd ſettles the Lands themſelves to the Uſe of "himſelf Hat in hs 
for Life, Remainder to Mary his intended Wife for Life, Ys ants 
for her Jointure, Remainder to his own Right Heirs ; 
and after having Iſſue by his Wife, one only Daughter, 
named Maud, he by his Will gives ſeveral Legacies; and 
after deviſes in theſe Words: All the reſt and reſidue of 
my Perſonal Eſtate, I give and deviſe to my Wife Mary 
and my Daughter Maud, whom I alſo make joint Exe- 
cutors, as well to pay, my Debts, as to levy my Debts, 
and dies. Maud the Daughter was then an Infant, and 
ied foon after, under Age, and without Iſſue. 
This Bill was brought by the Plaintiff, and his Wife, 
who was Heir at Law to Davids, againſt Mary his Widow 
and Executrix, and againſt the Aſſignee of the Mortgage 
to be let into a Redemption of the Eſtate; and that the 
Perſonal Eſtate in the Hands of the Widow and Execu- 
x, might be applied in Eaſe and Exoneration of the 
"* Eſtate, for the Benefit of the Widow and Heir 
at Law. : | 
But my Lord Chancellor thought this a quite different 
Cale from thoſe wherein ſuch Directions have been 
dien, and ſaid, that there being no Covenant for Pay- 
ment of the Money, there was no Contract at all be- 


Nnnnn tween 
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0 NE Davids made a Mortgage of Lands in ales, by 4 Mortgage 
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Action lie againſt the Mortgagor, to ſubject his Perſon 
or compel him to pay this Money; but this was in Na. 


Payment by the Mortgagor, or his Heits, of the gums flipy. 


lated between them at any Michaelmas-Day, at theBleQion 
of the Mortgagor, or his Heirs; ſo that here was an 


the Aſſiſtance of this Court; but the Plaintiffs might 
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tween them, neither expreſs nor implied, nor would an 


ture of a conditional Purchaſe, ſubject to be defeated on 


everlaſting ſubſiſting Right of Redemption, deſcendible 
to the Heirs of the Mortgagor, which could not be for. 


feited at Law, like other Mortgages; and therefore there 


could be no Equity of Redemption, or any Occaſion for 


even at Law defeat the Conveyance, | by performing the 
Terms and Conditions of it, which were not limited to 
any particular Time, but might be performed on amy 
Michaelmas- Day to the End of the World; and ſince here 
was no Covenant or Contract, either expreſs or implied, 
to Charge the Perſonal Eſtate of the Mortgagor, be 
thought there was no Reaſon to lay the Load of this 
Debt, upon that, which was given to other Perſons; 
and tho' Maud, who was Joint · Executrix with the De- 
fendant, was alſo Heir at Law to the Mortgagor, yet be 
did not think her Moiety of the Perſonal Eſtate ought 
to be applied towards diſcumbring this Eſtate, but mult 
go to the Defendant as the ſurviving Reſiduary Legatet; 
and for the Expreſſion in the Will concerning the Payment 
of his Debts, that being coupled with the other Word, 
Whom I make Foint-Executors, as well to pay my Debts, 4 
to levy my Debts, ſhow that he meant ſuch Debts as be- 
longed to the Office of an Executor, which this did not, 
there being no Remedy againſt them, for want of 2 
Covenant for that Purpoſe ; and it was at the Election 
of the Heirs of the Mortgagor for ever, Whether they 
would redeem this Eſtate or not; but he agreed, it 4 
Redemption were now to be of it, the Defendant having 
the Eſtate in Jointure for her Life, muſt pay one Third, 
and the Plaintiff the Heir at Law, the other two Thirds 


of the principal Money; and that in the mean Time the 
3 Defendant 
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pefendant muſt keep down the Intereſt of it; but there 
being ſome other Points in the Caſe, which required a 
further Diſcuſſion, and mighit be properly triable at Law, 
my Lord made no Decree, but ordered them to ſearch 
for Precedents. Note, It was ſaid to be a common Prac- 
tice in Wales to make Mortgages in this Manner, with 
eligu to Keep the Eſtate for ever in their own Family. 
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White verſus Thornborough & al, 282 
ſoa Fackſon, the Plaintiff Mary's Father, being ſeiſed 14 


in Fee of a Freehold Eſtate, and alſo of a Copyhold — try 
pſtate; and having married an Orphan of the City of lage _ 
London, does after Marriage, (in Conſideration of 1700 l. ig Execu 
which was her Portion, and was but then paid him by the defeating 
Indenture the 1ſt of October 1678) covenant with the © 
Chamberlain of London, and another Perſon, to levy a 
Fine of the Freehold Eſtate, to the Ule of himſelf for 
Life, Remainder to the Uſe of Mary his Wite for Life, 
for her Jointure, Remainder to the Heirs Male of his 
Body, on the Body of the ſaid Mary to be begotten, 
with Remainder to his own right Heirs ; and by the ſame 
Indenture covenants to ſurrender the Copyhold Eſtate 
to the lame Uſes; the Copyhold was not ſurrendred, nor 
was any Fine ever levied of the Freehold. After this, 
he had Iſſue by his ſaid Wife, Abraham his only Son, and 
Mary his only Daughter, the Wife of the now Plaintiff, 
and died: After his Death Mary his Widow brought a 
Bill, and had a Decree to hold and enjoy the Eſtate 
| during her Life. Abraham her Son contracted Debts to 
the Value of 1400 J. for which the Defendants became 
his Sureties; and for the better ſecuring the Payment of 
thoſe Debts, Abraham does by Indenture in Auguſt 17 14, 
covenant to levy a Fine of his Freehold Eſtate, to the 
Ule of Mary his Mother, who was then living, for Life, 
Remainder to the Defendants for 500 Years, Remainder 
to himſelf in Fee; and the Truſt of the Term was de- 
cared to be for Payment of the 1400 J. and Intereſt, 
with 
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thereby deviſes all his Freehold'and Copyhold Lands to 


with a Covenant for further Aſſurance; and at the ſame 
Time Abraham ſurrenders his Copyhold Lands to the 
ſame Uſes: After this, Abraham makes his Will, and 


the Defendants, for the better indemnifying them again 
the ſaid 1400 J. and Intereſt, and makes them Executor, 
and then goes a Voyage into the Eaſt=Indies, where he 
died without Iſſue, leaving the Defendant Anne his Widow 
and Relict; no Fine was ever levied by him of the 
Freehold Eſtate purſuant to the ſaid Indenture; and 
Mary the Plaintiff*s Mother being dead, the Plaintig; | 
brought this Bill for a diſcovery of Writings, and an 
Account of the Rents and Profits of the Real Eftute, 2; 
belonging to the Plaintiff Mary; and that the Defen- 
dants might likewiſe be obliged to ſurrender back the 
Copyhold Eſtate as belonging to the Plaintiff. 

My Lord Chancellor Harcourt decreed accordingly, { | 
ving only the Defendant Anne's Dower out of the Free- 
hold Eftate ; and the Reaſon of his Decree was, that he 
took the firſt Indenture to be only in the Nature of 
Articles for a Settlement; and that if a Bill had been 
brought to have carried it into Execution, the Settlement 
would have been ſo, as to have made both the Son and 
Daughter Purchaſors of the reſpective Remainders; and 
as to the Copyhold, that being to be intailed by the 
Articles, could not afterwards by a bare ſurrender be 
defeated, without a particular Cuflom had been found to 
have warranted it. From this Decree the Defendants 
now appealed. | 

For the Plaintiffs it was argued, that they were Pur- 
chaſors under the firſt Settlement made by the Father, 
in Conſideration of 1700 J. Portion paid; that tho this 
Deed was executed after Marriage, yet the Portion being 
paid at the ſame Time, it could not be looked upon tv 
be voluntary, but would be as effectual as a Settlement 
made before Marriage, and ſo has always been held where 
the Portion was paid at the Time of making the Settlement, 
that if the Fine had been levied purſuant to this a 
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of Covenant, there had been no Queſtion but it | d 
teen an effeQtual Settlement; and then Abraham the Son 
being Tenant in Tail, his Covenants-to-levy a Fine could 
not have bound his Iſſue, much leſs the Plaintiff Mary 
who claimed as a Purchaſor, by Way of Remainder as 


_ 


Heir of the Body of her Father; that tho' no Fine were 


levied, yet in a Court of Equity it was to be looked on 
as the ſame Thing; and there is no Doubt but if a Bill 
had been brought by the Truſtees in the Father's Life 
Time, this Court would have obliged him to compleat 
the Settlement by levying the Fine; that the Plaintiff 
Mary was a Purchaſor for a valuable Conſideration under 
this Settlement, and therefore ought - not to loſe the 
Benefit of it; that as to the Copyhold that was actually 
ſurrenderd to the Uſes of the firſt Deed; and then 
Hrabam being Tenant in Tail thereof, could not without 
a particular Cuſtom for that Purpoſe defeat either his 
ſue, or the Plaintiff, by a bare Surrender; and therefore 
it was pray d that the former Decree might ſtand, 

On the other. Side it was argued, that the Defendants 
were juſt Creditors for 1400 J. that if the Eſtate were 
taken from them, they muſt intirely loſe their Debts; 
that no Fine being levied purſuant to the firſt Deed, the 
legal Eſtate continued {till in the Father, and from him 
deſcended to Abraham his Son, 'and he had by his Will 
deviſed it to the Defendants ; that it was very extraordi- 
nary for the. Plaintiffs to aſk' the Aſſiſtance of a Court 
of Equity to take it from them; that Abraham the Son 
was but Tenant in Tail in Equity, and therefore, tho' he 
did not levy a Fine, yet that was not material, for a 
Bargain and Sale, a Feoffment, or Covenant, to levy a 
Fine by ſuch an equitable Tenant in Tail, has been held 
ſufficient to bind his Iſſue 3 and ſo it was ſettled in the 
Cale of Allee. and Allee, where that Point came ſolemnly 
Remainder, as Heir of the Body of her Father, yet it 
vas ſuch a Remainder as was aQpally veſted in the Son; 
and if the Settlement had been perfected, he might by 
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in Debate, that tho' the Plaintiff claimed by Way of 
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is Fine have barred, not only his own Iſſue, but al 
the Plaintiff, and then his Covenant to levy a Fine oupht 
in Equity to have the ſame Effect; that as to the Copy. 
hold Eſtate, there could be no Doubt but that was effec}. 
ally veſted in the Defendants; that there could be no 
Intail of a Copyhold, or if there could, yet a bare Sur. 
| render by ſuch Copyholder has been always held ſuf. 
| cient to bind his Iſſue, unleſs. ſome particular Cuſtom 
| were found; that a Common Recovery was needful, and 
| therefore it was pray'd the Decree may be reverſed. 
But my Lord Chancellor ſaid, he thought, if this Deed 
of Covenant were to be looked upon only in the Nature of 
Articles, then if a Bill had been brought to have carried 
it into Execution in the Life Time of the Father, the 
Court would have decreed the Limitation to have been 
to the firſt Son, and the Heirs Male of his Body, with 
Remainders to the Daughters, and the Heirs of their 
Bodies begotten, the Remainder to the Herr of the 
of the Father; and in ſuch Caſe, tho' the Son by a Com- 
mon Recovery might have barred the Remainder to the 
Daughters, yet they would have a Chance for it, in Cafe 
no ſuch Recovery had been; which ſhows the reaſonableneſs 
of purſuing ſtrictly the Intent of ſuch Agreements; for 
the Tenant in Tail, through Ignorance or Forgetfulneſs 
may omit to ſuffer ſuch Recovery, or he may be pre- 
vented by Death before he has compleated it, and then 
the Remainder will take Place; but he thought in thi 
Caſe, from the Circumſtances of paying the Portion at 
the ſame Time, and the Chamberlain of London being a 
Party, that it was more than Articles, and ought to be 
looked on as a Settlement, tho' he ſaid it was a very in- 
firm and imperfect one; but taking it as a Settlement, then 
by the Limitations thereof, as they now ſtand, tho' the 
Son would have had both Eftates in him, and might by 
a Fine have barred them, yet his Covenant to levy 3 
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Fine only cannot affect the Plaintiff, who now derive 
her Title, not under the Son, but as Heir of the 15 
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In Curia Cancellariæ. | 
her Father, per formam doni, and is in Paramount the 
Eflate in Tail Male, which the Son took. 

But as to the Copyhold Eſtate, he ſaid, that could not 
he looked upon as a Fee Simple conditional (which the 
Council for the Plaintifts contended for, not being able 
to ſupport it as an Entail) and that the Son capld not 
alien it before the Condition pexfarmed by having of 
ue; for that every Body knew Copy hold were at firſt 
but a kind of Tenure in Villenage, and in reſpe& of 
their baſe Nature, determinable at the Will of the Lord, 
though now indeed they have been improved and hardned 
by Time; but Prima Facie, it muſt be taken, that a Sur- 
render by ſuch Tenant in Tail will bind his Iſſue, unleſs 
a particular Cuſtom were found, that there ought to 
have been a Common Recovery, and that not- ring 
in the Caſe, he thought the Defendant had a good Title 
to the Copy holds; and therefore revers'd' the former De- 
cree as to that, but affirmed it as to the Freehold. | 

Bat, Note, ſeveral at the Bar were diſſatisſied with this 
and the former Decree as to the Freehold, and thought 
that the Defendants having the Eſtate in Law in them 
by the Deviſe, and being juſt Creditors, ought not to 
have had this Eſtate taken from them by the Aſſiſtance of 
Court of Equity, and thought the DiftinQion of an 
nfrm Settlement unintelligible. of 

Note likewiſe, in this Caſe the Defendants themſelves 
bad by their Anſwer plainly confeſſed, that they had 
Notice of the firſt Deed at the Time they became Sure- 
cs, and took the Son's Covenant to levy the Fine. 
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Caſe 282. Trott verſus Vernon. 

L. dern & Man being ſeiſed of a Real Eſtate, and alſo poſ- 
Ap ms, L ſeſſed of ſome Perſonal Eftate, makes his Will in 
will and de. Writing, and thereby deviſes in theſe Words, Impꝛimis, 
my Bebts, Le: I will and deviſe, that all my Debts, "Legacies, and Fu- 
Einerals han nerals ſhall be paid and ſatisfied in the firſt Place. ttm, 
Coden T give and deviſe, and then proceeds to diſpoſe of his 
feſt Place; Real and Perſonal Eſtate; and his Perſonal Eſtate not | 
amount to a being ſufficient, the Queſtion was, Whether that Clauſe 
che Real F. in his Will ſhould amount to a Charge on his Real Eſtate 
ſtare, if the for the Payment of his Debts, Legacies, and Funeral. 
not ſufficient for that Purpoſe. 1 


My Lord Chancellor was clear of Opinion that it 
ſhould, for as to his Debts, it was but natural Juſtice they 
ſhould be paid, and his Perſonal Eſtate would have been 
liable to the Payment thereof, whether he had given any 
Directions in his Will about them, or not; when there. 
fore he wills and deviſes, that his Debts, Legacies, and 
Funeral ſhall be paid and fatisfy'd, in the firſt pla, 
theſe Words mult be intended to give a Preference for 
thoſe Purpoſes, to any other whatſoever ; and = he 
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does not deviſe his Real or Perſonal Eſtate to any Perſon 
in particular; for theſe Purpoſes the Perſons Who come 
ichn that Dalription, ewult be fippoſed- to. be win 
bis View; and it muſt be taken as 2 Deviſe for their 
benefit, preferable to any Diſpoſition whatſoever, either 
of his Real or Perſonal Eſtate, and conſequently both of 
them are made liable thereto. 1 


Pagett verſus Hoskins. Cafe 283. 
Eter Whitcombe being a Freeman of London, and ha- A Freeman 


ving Iſſue two Daughters only by a former Venter, havin Tie 


makes his Will, and thereby deviſes 6000 1. apiece to his to Daugh- 
ſaid two Dau . 


ers, and makes his ſecond Wife Execu- 600 Il apiece 
trix, and dies; the Widow after his Death proves his makes Bs 
Will; and on a Treaty of Marriage to be had between ** _ 
her and Sir Bennet Hoskins, ſhe gives in an Eftimate of Eſtimate jr 

Mr. Whitcombe's Perſonal Eftate, amounting to about his Perſonal 
180001. whereof 60001. being her own Share, ſhe had Pratt u 
taken Tallies and Orders to that Value into her own 18 . 10 


| 6000 l. of 
Hands, and propoſes to have a Settlement made on her which the 
by Sir Bennet adequate to that Fortune. ” ing intitled, 
| A.her ſecond 


Huſband, in Confideration thereof, ſettled a Jointure of 600 J. per Ann. Afterwards a Loſs of 
12000 1. befell the Freeman's Eſtate; and tho' the Wife was dead, and it was urged, that the 
ſecond Huſband was @ Purchaſor of her Fortune, yet decreed, that the Daughters ſhould have 4a 
Proportionable Recompence out of the 6000 J. | 


Thereupon by Articles reciting a Marriage intended to 
be had between her and Sir Bennet Hoskins 3 and that it 
was computed her Fortune upon the Account would 
come out to be 6000 J. Sir Bennet in Conſideration 
thereof, agrees to ſettle upon her by Way of Jointure 
600 J. per Ann. for Life; and ſhe at the ſame Time 
makes an Aſſignment of the Dower ſhe was. intitled to, 
out of Mr. Whitcombe's Real Eſtate to Truſtees in Truſt, 
to make good to Sir Bennet .any Loſs or Deficiency that 
might happen to the leſſening of her 5000 l. Fortune. 

The Marriage takes Effect, and Sir Bennet receiving 
the 5000 J. ſettles So J. per Ann. on his Wife, for Life, 

—— Ppppp purſuant 
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purſuant to the Articles; and it happening afterwarde 
that a Loſs of 12000 J. really befell Mr. Whircom; BY 
Perſonal Eftate, this Bill was now brought by the 
Daughters, after the Death of my Lady Hosting, and Sir 
Bennet, who ſurvived her, againſt the Defendant, who 
had taken out Letters of Adminiſtration to Sir Benner 
for an Account of his Perſonal Eſtate; and to have 3 
proportionable Recompence thereout, for their Shares of 
the 6000 J. that now as the Caſe fell out, being all the 
Perſonal Eſtate Mr. Whitcombe had left; and it was de. 
creed accordingly by my Lord Harcourt to a general ac. 
count; but afterwards on à Rehearing. his Lordſhip 
varied that Decree, and directed an Account of the Per. 
ſonal Eſtate (excluſive of the 600017.) from which Decree 
the Plaintiffs now appealing to my Lord Chancellor 
It was inſiſted upon for the Plaintiffs, that they ought 
to have an Account of the Perſonal Eſtate at large; that 
if they ſhould not have this Account, they would be 
intirely defeated of their Portions ; that this 6000 J. was 
all that was left; and Sir Bennet having Notice that it 
was ſubject to an Account, ought to be affected with it, 
eſpecially as this Caſe is, where he has provided himſelf 
with a Recompence, in Caſe of any Loſs or Deficiency, 
that otherwiſe it would be in the Power of any Woman, 
who was an Executrix, to give away all her Teſtators 
Aſſets with herſelf in Marriage, and ſo defeat Truſt 
Creditors of their Debts, the Conſequence whereof 
would be, that none from henceforth would. run that 
Hazard, and ſo no Women would be made Executors; 
that tho Sir Bennet is in the Nature of a Purchaſor of 
this 6000 J. by his Settlement, yet he appears to be 2 
Purchaſor with full Notice; and therefore his Aſſets ought 
to be liable to the Plaintiff's Satisfaction, and cited 2 Ven: 

360. Hodges and Waddington. . 
On the other Side, it was argued by Mr. Vernon and 
others, that if an Executrix commits a Devaſtavit, and 
marries, the Huſband ſhall be liable, even at Law, 5 
1 e 
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In Guria Cancellariæ. 
the Coverture, to make it good; but after her Death no 
gut can be maintained againſt him at Law, whatever 
fortune he had with her; that in Equity indeed it has 
teen held, that any Spetifick Aſſets of the Wife's Teſtator 
may be followed in the Hands of the Huſband after her 
peath ; ſo for any Thing which he has meerly in Right of 
his Wife, he ſhall be liable in this Court, 10 far as that 
extends, to make good any Devaſtavit committed by his 
Wife before Marriage; but for the Fortune at large of 
the Wife, it wus never yet carried ſo far, as to charge the 
Huſband on Account thereof, after her Death, eſpecially 
where the Huſband, as in this Caſe was a Purchaſor of 
his Wife's Fortune, for à valuable Conſideration, by 
making a Settlement on ber; that if the Wife before 
Marriage had ſold theſe Tallies and Orders to any 
Stranger, and waſted the Money, the Plaintiffs could 
never have come againſt the Purchaſor for a Recompence ; 
that the Huſband was equally a Purchaſor in this Caſe, 
and ought not to be affected by this accidental Loſs, 
which has ſince happened in Mr. Whitcombe's Aſſets; that 
if it were otherwiſe, there would be no dealing with an 
Executor; and where a Woman was made Executrix, ſhe 
muſt never expect to marry. 

But my Lord Chancellor ſaid, that Sir Bennet Hoskins 
taking Notice in the very Articles, that this very 6000 J. 
was part of her firſt Huſband's Perſonal Eſtate, and that 
too, upon an Account open and unliquidated, he comes in 
as a Purchaſor thereof, ſubject and liable to that Account, 
and can be intitled to it no otherwiſe ; he does not take 
It as a ſtated liquidated Sum whereto his Wife was in- 
titled; but as ſo much as upon the Account might be 
coming to her; and therefore takes it ſubject to the Event 
of that Account, and has accordingly provided himſelf 
of a Recompence, in Caſe it ſhould fall out to be leſs; 
and therefore he thought, that the ſecond Decree which 
excluded the 6000 J. out of the Account was wrong; 
and that the firſt Decree was right, and ought to ſtand. 


But 


1 125 
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But Mr. Fornon ſeemed to be much difſatiefied with thi 

| Decree, and'apprehended the Oonſequence of it might be 

very dangerous to Perſons who ſhould deal with Executor 

for the Purchafe of their Teſtator's' Aſſets but my Lord 

Chancellor ſaid; that Inference could not be made from 

this Decree, which was- founded wholly on the Cirewm. 
„„EF!„! h Wo ner oy 

Nate, A Caſe was cited, When this Chancellor had the | 

Seals before, where an Executor being poſſeſſed of a Term 

for Years in Right of his Teſtator; and being indebted 

to one in a Sum of Money on his'own Account, agreed 

with his Creditor for the Sale of this Term; and that the 

Debt ſhould be diſcounted out of the Purchaſe Money, 

and yet upon a Bill brought againft him by the Creditors 

of the Teſtator, he was not allowed to fink his own 

Debt, but was decreed to pay the Money, becauſe he 

purchaſed with full Notice; that this was a Teftamentary 

Eftate, and nothing came into the Executor's Hands as an 

Equivalent for it, to make up the Duaninum of the Teſts 
tor's Aſſets. | . IL ED 1 Cl 
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Stanhope verſus Thacker. | Caſe 284, 

wil oh akiak wh ict; 2 Facher and 

(7 Ilbert Thacker, the Father of Gilbert Thacker: his Son, Son. on. the 
on the Marriage of the Son, by Indentures of Leaſe os, by 
and Releaſe, in the Year 1670, convey certain Lands to Kin con- 


Truſtees and their Heirs, to the Uſe of Gilbert the Father vey Lands to 


for Life, then to Fane his Wife for Life, Remainder. to their Heizs, | 
to the e O 


Gilbert the Son for 99 Years, if he ſhould ſo long live, the Father 
Remainder to Truſtees and their Heirs during his Life, for, Lite. N. 


Tub . | mainder to 
to ſupport Contingent Remainders, Remainder to the his Wife for 
a TY . * 1. | . Life, Re- 

intended Wife for Life, for her Jointure, Remainder to mainder 10 


the firſt and other Sons of that Marriage in Tail Male 5 you. if 


lucceſſively, Remainder to the Daughter and Daughters 3 wy 
of that Marriage, and the Heirs of their Bodies, til — wo 
they ſhall out of the Rents, Iſſues, and Profits of the ting his Life, 


* f pk 1 . be G.+ to ſupport 
id Premiſſes, have raiſed and received the Sum of 5 — 


3000 1. and after the ſaid Sum raiſed, or in Caſe there Remainders, 
be no ſuch Daughter or Daughters; then to the Heirs ts che Soa's 
of the Body of Gilbert the Son, Remainder to Francis Wife forLife 

Qqqqq  _; , Thacker, 4 a 


22 to the firſt, and every other Son of that Marriage in Tail Male, Remainder to the Daughter 
= n Biiters of that Marriage, and the Heirs of their Bodies, till they ſhall, out of the Rents, Iſſues 
— De, have received 3000 1. Remainder to the Heirs of the Bedy of the Son, Remainder to the 
% I Son of the Father, and to his firſt and other Sons, Remainder to the-Righr Heirs of the Son: 

2-445 There were Iſſue of the Marriage only two Daughters, who being in Foſſeſſion after all the 
b. lar Precedent Eſtates determined, ſuffer, a Common Recovery, and it was held, that this was no 


bed er ſubſequent Remainders, the Limitation to them being only a Security, 'till the 3909 J. 
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Thacker, the ſecond Son of old Gilbert, and to his ff 


p 4 4 


and other Sons in Tail Male ſucceſſively ; and ſo in like 
Manner to John Thacker, a thind Son of old Gilbert; and 
to his firſt and other Sons in Tail Male ſucceſſively, Re. 
mainder to the Right Heirs of Gthbert Thacker the don 
for ever. I 1 
The Marriage takes Effect, and they have Iifue only 
two Daughters, who being in Poſſeſſion, after all the 
other Eſtates determined, which were precedent, ſuffer , 
Common Recovery to the Uſe of themſelves and their 
Heirs, and one Queſtion in this Cale was, Whether by 
this Recovery the Remainders were not barred. - 
And it was argued, that they were, becauſe the pri. 

mary Intention of this Limitation, was to make them 
Tenants in Tail; and the raiſing of the 3000 J wa 
but the Seclndaty Intention thereof; and when they 
being ſo Tenants in, Tail, ſuffer a Common Recovery, 
this bars their Eſtate Tail, and the Remainders depending 
thereon ; and for this was cited and relied on a Gale in 
Point, Benſon and Hudſon, 1 Mod. 108, to 112, and the 
ſeveral Caſes there put by my Lord Chief Juſtice Hal, 

But as to this Point my Lord Chancellor was clear of 
Opinion, both upon the firſt Tpeaking to it, and the | 
next Day after, Fat this was but in the Nature of 2 
Security for the 3000 J. and tho the Recovery barted the 
Eſtate Tail, and Remainders at Law, yet the Daughters 
were but in the Nature of Truſtees, after the 3000 þ 
raiſed, for thoſe in Remainder ; that before the Recover, 
they had but an Eſtate Tail for their Security for that 
Sum, that now after the Recovery they bal 


| the Fee- 
Simple 3 but {till the {ame in a Court of Equity was but 
a Security, till that Money raiſed; that thoſe in the he- 
mainder had the Equity of Redemption in the fim 
Manner as the Perſon who made that Security would have 


bad, if no ſuch Limitation in Remainder had been; that a 
therefore they might at any Time, by paying off that ? 
3000 l. determine the Eſtate of the Daughters, ani chen 0 


the Daughters would be but Truſtees for them; on 
jp 4. . ' | to 4%? Te A *% "Y . Sw * 22 | . 8 
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this 3000 l. being to be raiſed out ef the Rents, Iſſues, 
ind Profies, if the Ordinary or Aunual Rents and Profits 
of che Lands would not raiſe the Money in a convenient 
Time to anfwer the Intent of the Settlement, which 
vs to provide Portions for the Daughters; that in a 
Court of Equity the fame might be deereed to be raiſed 
by a Sale or Mortgage thereof, which were the extraors 
linary Profits of the {ame Lands; and tho" in this Caſe 
the Daughters had been in Poſſeſſion of thoſe Lands for 
ſome Time, and received the Rents and Profits thereof, 
yet they might ſtill ſupply any Deficiency in the raifing 
of theſe Portions by Mortgage or Sale, and the Rents oo 
Profits already received ſhould be applied, in the firſt 
Place towards the Intereſt of the 3000 l. and tlie Reſidue 
received towards the Principal, and what ſhould fall fhort 
to be made up by 2 Sale or Mortgage; otherwiſe, if th 
ſhould be confined to raiſe the 3000 f. our of the Ann 
Rents and Profits, only they would be eating out their 
Portions, and might never have any Sum adequate to the 
Proviſion intended to them. 1 
Another Point in this Caſe was, Whether the Re- 
minder to the Heirs of the Body of Gilbert the Son, 
and the laſt Remainder to the Right Heirs of the faid 
Gilbert, ſhould veſt in ſuch Heirs of the Body, or Righr 
Heirs by Purchaſe; for it ſeems the two other Sons of 
old Gilbert were dead, without Iſſue. : -3 
And it was argued it ſhould, becauſe Gilbert 
taking but an Eſtate for Years, and the Remainder being 
limited to Truſtees and their Heirs, during his 
Life ; that the Remainder muſt veſt in the Heirs, or 
_ « his Body by Purchaſe, he having no Eſtate of 
Freehold. 6 
But on the other Side it was argued, that the Son 
joined with his Father, and therefore it was to be pre- 
ſumed tliat the Father had but an Eſtate for Life; and 
that the Inheritance moved from the Son, and then it 
vas his old Reverſion in him; and upon this Occaſion 
Were cited the Caſe of Fenwick and Mitford, 2 Co. 91. 
ö Cv. 
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0. Lit. 22 b. and Pibus and Mitford, 1 Mod. 98, that a 
Man cannot make his Heirs, or Heirs of his Body Pur. 
chaſors, without departing with the whole Fee- Simple; 
that here he had not ſo done, becauſe having but ar 
Eſtate for Years, the old Eſtate for Life continued in 
him; and being coupled with the Remainder to the Har 
of his Body, and that to his Right Heirs, muſt neceſſarily 
derive the Eſtate to them by Deſcent. 4 
But to this it was replied, that the Eſtate being limited 1 
to Truſtees during his Life, entirely varied this Caſe 8 
from thoſe which had been cited; that this Sort of II. 
mitation was not thought of at the Time of thoſe other 
Caſes, but was entirely new, and found out long after 
that by Reaſon thereof he could not be {aid to have any 
reſulting or old Uſe, during his Life; and that it had 
been ſo adjudged in the Cale of Tippin and Coſuns, by 
my Lord Chief Juſtice Holt, and all the Court, which 
Caſe is reported in 4 Mod. 380; tho' the Judgment is 


not there mentioned. e "4 
But this being meerly a Point of Law, and it- not 
appearing, whether Gilbert the Son had any, or what 
Eſtate, tho he joined in the Conveyance, whether an 
Eſtate Tail with a Reverſion to old Gilbert in Fee, or 
whether he had a Remainder in Fee, or what other Eſtate. 
My Lord Chancellor order d an Ejectment to be brought, 
and on a ſpecial finding of this Matter, the Queſtion to 
be argued and determined at Law, and ſaid, that he 
thought it a very nice Point. 


Note, The very ſame Point came in Queſtion before 
my Lord Chancellor Harcourt, in the Caſe of Ewer and 
Howard, but was not determined. 
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Sympſon verſus Hornſby. 

| Dig 40). to 5183 903 031.07 
HE Queſtion in this Caſe aroſe upon the Will of 
one Thomas Addiſon, who having a Wife, and only 
two Daughters, deviſed Lands in ſeveral, Towns to his 
Wife for Life, for her Jointure ; and afterwards towards 
the Cloſe of his Will deviſes all his Lands, Tenements, and 
Hereditaments in thoſe Towns, after the Death of his 
dear Wife, to his Daughter Bridget, and the Heirs, Males 
of her Body; and for want of ſuch Iſſue, to his Daughter 


Jane, (who was his eldeſt, but had diſobliged. him by 


marrying improvidently) and her Aſſigns, during her na- 
tural Life; and after her Death, to her firſt and other 
Sons in Tail Male ſucceſſively, with ſeveral Remainders 
over: Bridget dies in her Fathers Life Time, leaving 


Iſue a Son, whom the Grandfather took to his own 


Houſe, and expreſſed much Kindneſs for; afterwards the 
Grandfather makes a Codicil, which began thus, 4 Codicil to 
be annexed to my Will, and by that he gives ſome Part of 
a Leaſehold Eflate (which by his Will was given to his 
Daughter Bridget) to her Son, adds another Truſtee for 


lome Charities he had given by his Will, and then duly 


rer executed 
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executed this Codicil ; but the Codicil was nor 2 u 
annexed to his Will, ſo that the Execution of that 57 
not amount to a Republicqtiom jot his Will; and now the 
Queſtions were, | 


An Heir t As to the firſt Point, the Court ſeemed pretty clear 


be diſinheri- that the Wife took no Eſtate for Life by Implicati 
red but A becauſe the Implication ich Yhall 15 
— at La muſt . py 1 and here was no neceſſary 
Implicatzop, tho the Napgtyers were Hes, becauſe : 
— be ene to extend nly to thofe Lan oy 
were before expreſly deviſed to the Wife for Life, that 
they Tthoutd not have them till after her Death; but 
for the others, they ſhould go to them immediately, and 
ö therefore, the Wi Mall ; be. taken diſtributively accord- 
ing to the Caſe of Cock and Gerrard, 1 Saund. 18, 

ip Dev. 242 e eee ai 
Deviſe ol, As to the ſecond Point, it was argued,” chat the Son of 
and theHeirs Bridget could take nothing in this Cafe, that as in Bren 
Male of tis and Rigdens Caſe, the Word Heirs was only to denote 
in the Lie the Quantity of the Eſtate; ſo in this Caſe the Words 
Teftaror, lea Heirs' Males of her Body, were only to exprels the | 
ving Ives Quantity likewiſe, that is, in the one Caſe the Derife 
void, and "was intended to take a Fee. Simple, ſo in this Cale the 
not take. Deviſee was intended to take a Fee-Tail, and in neither 
Caſe were the Werd Heirs or Heirs Males of the Bod), 
any Deſcription or Deſignation of the Perſon who ws 
to take by Purchaſe ; that in Caſe of ſuch a Deviſe in 
Fee the firft Taker might immediately diſpoſe of, and 
give it away from his Heirs, fo might the Deviſee in thi 
Caſe too by proper Conveyances ; that this Point has been 
ſettled long ſince in Hartopp's Cale, in Cro. Eliz. 243; that 
this was held clear likewiſe in my Lord Lanfdows' 
Caſe, lately in the King's Bench, where my Lord of Bat 
deviſed Lands to Bernard Granville, and the Heirs Mates 
of his Body, and Bernard dying in the Life Time of the 
3 | | Teſtator, 


A 


Tectron, leaving Ife Mate, the Tender u Lord f 
Bath, ufterwurds made u Codieil, and the Will, nd Codi: 
dl, both lying together upon the Table, my "Lord "took 
up the Codicil, and ſaid, this was his Will, and then 


publiſhed and enxcuted it an the Preſence of three Wit- 
beſles, and when he had done, put both the 48 | 
was 


Codicil together ita B; and yet in that Caſe 


con of the Will being mor #flixed"togodher ; and then 
the Heirs Males of the Body of Brau Grundille could 
not take, no tote can they in this Caſe neither; that 
admitting the making ſuch Codiril might amount to 


the Will continued as they 


take, as Son, by ſuch Republication; war to the 


that a Codicil was a diſtinct Inſtrument of idelf; and if 
the making of that ſhould amount to a Republication. 6 
the Will, it would entirely elude the Statnte of Frauds 
und Perjuries; that in Lord Lanſdown's Caſe, indeed, 
upon the Importunity of great Council a ſpecial Verdict 
vas directed to be found, tho the Court were clear of 
their Opinion as to the Point; and that Caſe was after- 
wards agreed by the Parties, that in 1 Si. 353, 78-9, 
2 like Deviſe to four Daughters was held void for a 
fourth Part, by the Death 'of one of the Daughters, in 
the Life Time of the Teftator ; and fo was likewiſe the 
Cafe of Popham and Bamfield in this Court. 

My Lord Chancellor was clear of Opinion, that the 
Codicil in this Caſe could not help them; but he ſaid 
the Conſtruction of Law in thoſe Caſes was extreamly 
ngid and ſevere; that the Teſtator in this Cafe moſt 
certainly meant, that Fane ſhould have nothing whilſt 
there remain'd any Iſſue Male of Bridget ; that he would 
conſider of the Will, and if any Thing could be found 
to diſtinguiſh this Caſe from thoſe which have been 
ated, he would give Relief for a Motety ; but if not, 
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beld, that this making of the Codicl was no Republi: 


1 Replublication of the * 'whift che Words of 
Body could not take, no more than a Grandſbn could 


Cale of Steed and Berries, 1 Vent. 341. 2 Moll. 313, "op 


the 


Making a 
Codicil and 
annexing it 
to the Will, 
no Republi- 
cation of the 
Will. 
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Caſe %ͤs “ oy. Brown verſus Barkham, Mill, ; 


5 Eat! ry \ 99 Ds FL: of 


+ Dots i IR Edward Barkbom being ſeiſed in Fes of che 


Truſt after Lands in Queſtion, by his Will, dated: the 1 9th of 


to conpey” January 1700, deviſes all his Eſtate to Sir William. 2, Ml: 
the Premiſſes Hingberd and Dymoke Walpole,” and their Heirs, in Truſt to 
3 ſell the ſame, or ſo much as would be ſufficient to pay 
2 his Debts and Legacies; and after Payment thereof, di- 
tber g. :. rected his ſaid Truſtees to convey the Reſidue of his 
A Eſtate to his Couſin Robert Barkham, and the / Heirs 
Body of E. Males of his Body ; and far want of ſuch Heirs Males, 
ae chere to the Heirs Males of the Body of Sir Robert Barkhan, 
eng, 2 of his Great Grandfather. and for want of ſuch Heim 
an elder Bro- Male, to his own Right Heirs for ever; and gave to 


ther, who is * 


ther, whos his Siller Mrs. Newcomen 2000 J. to be put out at Inte- 


Fans the reſt by his Truſtees during her Life, and after her Death | 


to convey © to be paid to her eldeſt Son; but if no Son, then 10001 
be well in- Was to go to her Executors or Adminiſtrators; ; and the 
tied ro rae other 1000 J. to his ſaid Couſin Robert Barkham, or his 
by deſcent, Heirs Male; and after ſome other Legacies, gives all the 


— de- Relidue of his Perſonal: Eſtate to his ſecond. Son Robert 
rake by Pur- Barkham, and made him ſole Executor; but if it hap- 
** pened that the ſaid Robert was not in England at the 
Time of his Death, then he made the ſaid Truſtces Exe- 
cutors in Truſt for him, till he ſhould return; but in 
Caſe the ſaid Robert ſhould die before he returned, then 
he made his Heir Male ſole Executor, and gave him al 
his Perſonal Eftate, and ſoon after died without Iſſue. 
Robert Barkham the Couſin, died without Iſſue in Sai 
before the Teſtator ; and now the Queſtion aroſe upon 
this Will, Whether Edward Barkham, who was Heir Male 
of the Body of the Great Grandfather, or Mrs Newcomen, 


who was Siſter and Heir of Sir Hanne Barkham the 
3 N | | Teſtator ö 


and be — be enn 
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2 — 
7eſtator, and likewiſe Heir/general of the Great Gratids 
gather, had the better Title. 1 
It was argued by Sir Thomas Powis, that Edward being 
ing, and no Notice taken of him, it was plain thè 
Teftator never intended he ſhould have it in the ſame 
Manner with his Brother Robert; that the zꝛ000 J. was 
only a Recompence for the preſent Deviſe of the Eſtate 
Tal to Robert, and not to be carried as a Recompence 
throughout to the laſt Remainder, that that was only to 
go to thoſe who fully came within that Deſcription, that 
the Word Heirs, is either to denote the Perſon Who 18 
to take, and then it is vice Nominis, or it is to expreſs 
the Quantity of Eſtate, that is, to paſs, and Hob. 3 1, 
he that will take as Heir Male by Purchaſe, muſt not 
only be Male, but Heir too; and {aid, the principal Caſe 
of Cownden and Clerk, in Hob. and the Caſe of Aſbenhurſt 
cited at the End of that Caſe, were directly in Point; 
that without all Queſtion it was ſo in a Limitation by 


Deeds, and had always been held to be the ſame in Wills, 


that in 1 Co. . Archer's Caſe, it was held to be plainly a 
Contingent Remainder to the next Heir Male of Robert 
Archer, and not ſuch a Deſcription of his Perſon, as to 
reſt it m him preſently, for then it could never have 
been deſtroy'd by the. Feoftment of the Father, and 
2 Leon. 70. Challoner and Bowyer comes up directly to 
our Caſe, and ſhows, that the ſame Conſtruction has 
prevailed in a Will, as well as in a Deed ; that in the 
Cale of Burchett and Durdant, 1 Vent. 334, if it had not 
been for the Words nom living, it would have been a plain 
Contingent Remainder ; and ſo the Judges in that Caſe 
agreed, and cited the Caſe of Goodright and Corniſh, 4 
Mod. 2 5 5, to the ſame Purpoſe ; and that in the Caſe 
of Beaumont and Long, the Words begotten were held. 
Equivalent to the Words now living, and amounted to a 
Deſcription of the Perſon ;. that there was a wide Diffe- 
rence between the Words, and for want of ſuch Iſſue, 
and the Words for want of his Heirs Male ; that in the 
frſt Caſe, the Word Iſſue was an Explanation and Cor- 

811 rection 


—— — 2 22 


rection of the general Import 
Bod dy but in the laſt Caſe. the ſame Words being ft; 
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„none could claim, who was not compleatly Heini 
Male by Purchaſe; that in this Caſe lie ſeemed to have 
done with Robert's Family, when he had limited it him 
and the Heirs Male of his Body, and that he intended ; 
ſhould go as the Law directe. 

Lechmere, to the ſame Intent, that the 20001, given 
to Mrs. Newcomen, could only be a Recompence for the 
Eſtate Tail limited to Robert; that he only poſtpone 
his Heirs for the Sake of Robert, and his Iſſue Male; and 
whenever they failed, his Heirs muſt come in; that in. 
deed of late Days, Limitations of this Kind have been 
carried much farther than in ancient Times, but be 
thought they ought not to be carried any farther; for 
that would ſhake a great many Settlements, and deſtroy 
the Peace and Quiet of many Families ; that the Caſe of 
Burchett and Durdant, was the firſt Caſe that made any 
Alteration in the Conſtruction of Deviſes of this Kind, | 
and ſaid in Mandivill's Caſe, Co. Litt. 26 b. it was held 
quite otherwiſe ; that there was a great deal of Difference 
between a linial Heir Male, and a collateral Heir Male; 
and that no Caſe had been carried ſo far as to let in a 
collateral 'Heir Male, unleſs he was compleatly ſuch ; 
that in the Caſe of Burchett and Durdant, the whole | 
Streſs and Foundation of the Reſolution, went upon the 
Words, now living, which they held to amount to the 
ſame as Heir Apparent ; and yet that Caſe was ſtrongly 
oppoſed, and underwent a very great Litigation; that in 
the Caſe of Beaumond and Long, the Words then begot- 
ten were held of the ſame Force, as the Words nom 
living were in the other Caſe ;. and that Caſe went. on, 


and for want of ſuch Iſue, which were plainly explanatory, 


and ſhewed, that the Word Heirs was meant the Iſſue ol 
his Aunt Long; but here it is, and for want of ſuc 
Heirs Male, which ſtill preſerves the Notion of a legal 
Heir; and then to take by Purchaſe, he muſt be both 
Heir and Male, which in this Caſe he is not ; * 
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Caſe of Cownden and Clerk had been always cited on theſe 
Occaſions, . and was never FE denied to be Law; that 
my Lord Faber in that Cale was clear af Opinion, that 
he Statute de donis, was only to preſerve the Deſcent to 
the Heirs Male of the Body, not to direct their taking 


by way of Purchaſe, . That in Cv. Lit. 26 b. 164 a. if a 
Man has a Son and a Daughter, and the Lands are given 


to the Daughter, and the Heirs Males of the Body of 
the Father, and the Heirs Females of the Body of the 
Father, ſhe takes only an Eſtate for Life, and the other 
Limitation is void; becauſe ſhe ought ro be both Heir and 
Female to take by Purchaſe, which in that Caſe ſhe is 
not, the Brother being Heir. 8 

On the other Side it was argued by Sir Foſeph Feky!l, 
that there could be no ſound Reaſon aſſigned for the 
Difference between the Heir Male taking by Deſcent; 
and when he was to take by Purchaſe; that at Common 
Law, before the Statute de donis, ſuch Limitations were 
taken Notice of, and allowed to be good; that in a Will, 
the Intent of the Teſtator, who was ſuppoſed to be 
mceps Concillii, was always to be regarded; that in the 
Cale of Pybus and Mitford, my Lord Hale was of Opi- 
nion, that if the Heir Male, by the ſecond Venter could 
not have taken by Deſcent, that he might take by Pur- 
chaſe ; that the Caſe of Beaumont and Long was a Cale 
in Point for them, tho' indeed this was a much ſtronger 
Caſe ; for there the Perſonal Legacies given to the Heirs at 
Law, were given but once; but here the 20001. is 


limited to the Heir, ſo as in ſome Sort to reſemble 


Land, for it was to go to her eldeſt Son, if any; and 
if not, then to her Executors, c. that there was no 
Difference berween' the Limitation for want of fuch Iſſue, 
and for want' of ſuch Heirs; that in. neither Caſe could it 
be carried further than the Words of Limitation imported, 
and ſo it was held in Dyer 17 1. Frenſbam's Caſe, that 


the Words then begotten in Beawmont's Caſe, would be 


of no Weight to direct that Reſolution, ' for my Lord 
| = Coke 
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ce tells us, in his firſt Inſtitute 20, Procreatis and Pro: 


- 


© Anorney-General, to the fame Intent, char if this had 
been an Eſtate Tail in Sir Robert the Great Grandfather 
there could have been no Doubt, the Defendant would 
have taken as Heir Male of his Body; that in this Caſe 
the Intent of the Teſtator was plain to exclude his Heir 
General, that he had ſufficiently, provided for her, by 
giving her 2000 J. that the Meaning of the Books, which 


{ay, the Word Heir is not a good Name of Purchaſe is | 


no more, than that it is not a ſufficient Deſcription of the 


' Perſon who is to take; but if by any Circumſtances he 


is ſo deſcribed as to notify who is meant, then it is a 
{ſufficient Name of Purchale; and ſo is the Opinion of 
my Lord Anderſon, in his Report of Shelly's Caſe; that 
the Limitation to the Heirs Male of the Body of one 
who was dead, was quafs an Eſtate Tail in the dead 
Perſon ; that taking of it in that Senſe, would reconcile 
all the Differences, and anſwer all the Difficulties that 
had been objected againſt it; and that it was to be taken 
in this Senſe, he cited 2 Leon. 23, 27. Cro. Eli, 108.9. 


Lit. Lect. 30. Cro. Car. 24. Hodgkinſon and Wood, 1 Mod. 


226, and 2 Mod. 207, the Cale of Southcote and Stowell, 
that this differed from the Caſe of Cownden and Clerk, for 
the Heirs Male were not limited or mentioned to be of 
his Body, as in this Caſe, and ſaid, the Caſe 16 Elk. 
at the End of Pybus and Mitford, 12 Vent. was a Cale 
in Point for them. | | N 

Mr. Comper to the ſame Intent, he thought the Diſtinc- 
tion taken by Mr. Attorney-General would reconcile all 


Differences, and deſtroy all the Fictions of the Law 
againſt them, that it would take away all Uncertainty in 
che Deſcription of the Perſon, and carry on the Deſcent 
as the Teſtator intended it; that if this Notion of its 
being an Eſtate Tail in the Great Grandfather, were but 


a Fiction, 05 it might well be made Uſe of to deſtroy 
another Fi 


Sir 


y 2 


Qtion, which excluded the Heir Male from taking. 


1 
1 
1 
þ 
2 
a 


dent, tho he be not Heir Male, or Female, in a ſtrict 
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© Gr Robert Raymond to the ſame Intent, that generally | 
ſpeaking a Litnitation to the Heirs Males, / or Heirs Fe- 
males of ſuch a One will CAr ry it only to thoſe | who are _ 
compleatly ſuch; but where there are any Words that will 
amount to Aa Deſcription of the Perſon, ſo as to ſhew 
whom he meant by thoſe Words, there it will be ſuffi- 


gal Conſtruction, eſpecially where the Heirs General 
are excluded, as in this Caſe. As to the Objection, that 
the 2000 l. was a Recompence only for the Loſs of the 


fit Eſtate Tail, he ſaid, it muſt be taken as a Recom- 


rence for the Whole; for the Defendant Næmcomen could 
no more take under the Limitation to the Heirs Male of 
the Body of the Great Grandfather, than he could under 
the firſt Limitation to Robert in Tail; and therefore 
the Recompence muſt be ſuppoſed to extend to the 
Whole, and cited a Caſe of Bakerand Wall, in C. B. Paſch. 
4. V. Rot. 1484, that a Perſon may take as Special 
Heir where the Intent is manifeſt to exclude the Heir 
General. 118 | WI itt 
Mr. Vernon to the ſame Intent, that the Will of the 
Teſtator was to be obſerved as far as it might be; that it 
was here in the Caſe of a Truſt which this Court had 
the Direction of; that they had ſometimes varied from 
the Rules of Law; and when they had ſo done, the 
Courts of Law, from the Inconveniencies that would 
otherwiſe follow, had come into the Rules of the Courts 
of Equity, as in the Settlements of Terms for Years 


beyond a Perſon's Life, and ſo they might in this Caſe. 


Mr. Williams on the ſame Side put this Caſe, If a Man 
has Iſſue two Sons, 4. and B. and A. has Iſſue a Daughter, 
and the Grandfather deviſes a Rent Charge out of his 
Eſtate to the Daughter of 4. and then deviſes the Eſtate 
to his Heir Male; no Doubt the ſecond Son ſhall take, 
tho' the Daughter is Heir, and ſaid, they came into this 
Court only to know how the Eſtate ſhould be ſettled. 

Lechmere by way of Reply ſaid, that the Notion ad- 
*anced by Mr. Attorney-General, that the Heir Male of 

Wa ...: 4 ns 
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vid. Poſtea. Rumurd the 
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che Bodyrof the: Great Grandfather ſhould, dein, quaf by by 
Deſcent from him, was entirely; new, and Was . 
with: very / great Inconveniences . for then laying/Edward 
Baikhamsquite'» ouy of the Cale, ſuppoſe the Siſter had 
been dead leaving. a Son, he would be compleatiy Heir 
and: Male too, / and:yet he could never take, becauſe de- 
rived through a Female; andi if Edward Bark ham was to 
bring a Formedon/in this Caſu, he could not lay the 
Eſplees inc his Great Grandfather, and cited Litt. 315 30, 
and my LordiCoke'si N and the, Cale, of 
Mandeville there cited. 
Lord Chancellor. i This Will is perſellly Executory,.a 
Conveyance is i till to be. made, and they come into 
this Court to direct the Manner of it; ſuppoſe Rumi. 
had been Heir and Heir Male of. the Boly of ithe Great 
Grandfather,» the Conveyance could never be mad in 
the very Words of the Will, for then he could not take 
at. all; it's like: the Caſe of Marriage Axticles far Settle · 
ment of an Eſtate on the Huſband, and Heirs Male of 
his Body; yet when they come into this Court ſor 2 
| Specifitk Execution, the. Court models the Settlement, ſo 
as to mak it effethual, and will give the Huſhagd: but 
an Eſtate for- Life. The Special Heir Male in this Cale 
was certainly within the. Teſtator's Intention. to take; 
but as it had been ſo ſolemnly argued, he would take 
Time to look into the Books . Baan he . would: give he 


Opinion; but ſaid; he was ſtrongly af, Opiate for 
Special Heir Male, and thought. that the det. 
tlement ought to be made to him, and itiie Heirs Male of 
the Body of the Great Grand father. 


— = earn * rr T * l F 4 
Lord Paplet verſus Parry. Ace 287, 
II. 6 | 


H E Defendant” s Father, by his Will, in 170 2, deviſes A Man 


as follows: As to the Diſpoſal of m e 1 give Wil in the 


lowing 


ind deviſe the Tamie as followeth; and tlien be deviſcs ſeve- Manns. 4, 
al Land 6f about 400 J. per Ann. being che Bulk of his fl ef g 


Fate,” to his Son Gharlir the Defendant who' was his Yorldy E 
Heir, and to the Heirs Male of his Body; and for want and evils, 
of fuch Iſſue, to three other of his Sons in Tail Male n 
ſucceſſively, with Remainder” to his own Right Heirs, Kate * 
then he gives ſome Copper Mines, and other Eſtates, to Tail,Remain- 
his Son Charles in Truſt, to be ſold for the Payment der_to his 
of his Debts; and after, gives to his Daughter (with Pag in Tail, 
whom the Plaintiff had intermarried) 30 {ia Year till Copper | 

ſhe ſhould attain her Age of 12 Years, ory after 50 l. other Efates 
2 Year till ſhe ſhould be married, and. gi 


his eldeſt 
=p Portion t6'be paid her by his ſaid Son Charles, — the Pay- 


es her 1 500 l. Son, to be 
thin three Months after fuck * makes his Son Debrs, and 
Carles Executor; and dies; and this Bill was now brought Paughter 
to ſubject the Real Eftate in the Hands of the — 10 there 
Charles, 'to the Payment of this Legacy; it was agreed, Pc Perſonal E- 


that chers was no expreſs NN in "8 wes to unt den ns gar 


Furpoſe.” OF en in 5 Ort : ric 1 24559 
£ Eſtate, by the Words of this Will hal be 8 thezewith? 

It was argued, that there Words tantamount, that he 
begins With the Diſpoſal” of his Eſtate, which mult be 
intended all his Eſtate, as well Real as Perſonal; that 
the Word Eſtate more properly denoted his Real Eſtate 
than his Perſonal; that this Legacy was expreſſy deviſed. 
to be paid by his Son Charles, who had both his Real and 
Wen Eſtate; and therefore, in defect of one, the: 
other muſt Rand charged in his Hands to make it up; 
tit was in Behalf of a Daughter, who would other- 
il be unprovided for; and tho? the Eſtate was deviſed to 
lis Son Chapter" in Tal, yet that could make no Difference, 
for it was a Charge that run along with the Eſtate, and 


bound | it in whoſe Hands ſoever it came; er they 
0 I "F-ZRY * ** LEE | 4 u 1 it * 0 2 cited 
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1716. 
cited a Caſe between Glentley and Pelham the 1 9th of 
December 1686, and a Caſe of Sherwood and Sherwood at 
theikedd. cor. 5 7 wid od node tonbadiet R- 
On the other Side it was argued, that here was no In- 
tent to Charge this Eſtate with the Payment. of this 15001, 
that if it::ſhould be ſo taken, the Deviſe to his. Son 
Charles in Tail, muſt be ſole, for he muſt ſuffer a Com. 
mon Recovery, and make himſelf Tenant in Fee, in 
Order to raiſe it; that this would entirely deſtroy all the 
Remainders to his other Sons, and ſo fruſtrate the Deriſe 
to them, which he could never be ſuppoſed to intend by thi 
Deviſe of 1500 J. to his Daughter, being all in the ſame 
Will; that the Cafes wherein ſuch Charge had been al. 
lowed on Lands, were where the Charge was expreſly 
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mentioned in the ſame Clauſe, as a Deviſe to his Son in 0 
Tail, deſiring him, or to the Intent, that he ſhould pa 
his Legacies; that it could not be pretended thoſe Land \ 
were charged to the Payment of his Debts, for he had 
made an expreſs Proyiſion for them out of another Part 2 
of his Eſtate; that if he had intended to have charged t 
his Lands with this Legacy, he would have made an C 
| expreſs Deviſe for that Purpoſe, and that no Caſe had b 
[ ever been carried ſo far as was now contended for. © 
ol My Lord Chancellor ſaid, thoſe laſt Arguments were of ar 
ll much more Weight with him, than what had been ne 
A offered on the other Side; that he ſhould deſire to ſee the th 
Precedents in Black and White; that they often came an 
out different from what they were cited; that there was e 
a Sort of Inclination in each Side to make the Precedents WM ©! 
generally ſpeak for them; that he did not ſpeak this by Ye 
way of Cenſure, but commended it as the beſt Means to Go 
come at the Juſtice of a Cauſe, becauſe there were learned of 
Men on the other Side to ſet them right; that unleſs the * 


Precedents were very ſtrong, he could ſee no Reaſon to 
Charge the Lands in this Caſe, and therefore ordered 
them to be ſearched; but in the mean Time ſent it to a 
Maſter to take an Account of the Perſonal Eſtate, to {ce 


if on a probable Computation there was ſufficient of the 
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Man by his Will deviſed all his Fee Farm Rents 3 in Where the 

the County of Northumberland to two Truſtees, = — ＋ pat⸗ 
and their Heirs in Truſt, to ſell for Payment of his n Fr. 
Debts, and the Reſidue of the Money ariſing thereby, bs Real E- 
he deviſes to his two Sons, equally to be divided between Paymen of 


them; then he gives N of his Goods to go along he _ 
with his Eſtate as Heir-Looms, and deviſes all the Reſidue — = — 
of his Stock, Goods, and Chattels to his Siſter, the De- to them. 
fendant, whom he made ſole Executrix ; and this Bill 
was brought to ſubje& the Perſonal Eftate in the firſt. 
Place to the — of Debts in Eaſe and Exonera- 5 
ton of the Real Eſtate deviſed for that Purpoſe. 
And it was urged, that this was the conſtant Courſe 
of this Court, and cited my Lady Gainsborough's Cale ; 
and a Caſe of Coft and Moor, upon the Earl of M eath's 
Will, and a Caſe of Chicheſter verſus French. | 
On the other Side it was argued, that here was an 
expreſs Fund deviſed for the Payment of his Debts ; that 
there was a great deal of Difference between a bare 
Charge on his Real Eſtate for Payment of his Debts, as 
by a Deviſe of a Term thereout for that Purpoſe, and the 
Cafe in Queſtion 3 that here he had given his Lands out 
and out, and had parted with them ever, ſo that he 
never intended any of them ſhould remain in his Family; 
that theſe Lands were now to be looked upon as Money, 
and conſequently in à Court of Equity were Part of his 
Perſonal Eſtate, and fo had been held in Roper and Rat- 
di 's Caſe upon the Popiſh Act of 11 N. 3. about two 
Years ago, and other Caſes, that the Reſidue of his 
Goods, Chattels, and Stock, mult be intended the Reſidue 
af thoſe which were not ſpecifically deviſed as Heir- | 
Looms ; and 1 Lev. 203, there is an expreſs Difference ” _ 
between a bare Charge on his Real Eſtate, and where it 
Uuuuu is 


j a ea for the Tara 

his Debts. (3899.1 81 

My Lord Chancellor was clear of this Opinion, 2nd 

_ decreed, that the Perſonal Efjate W not liable to the 
* in "this Caſe. + wag 


Oelen . . orn hy, 


Ks Lord Chancellor having taken Time to confi 

of | this Caſe, did now 5 his Opinion, by 

a it appeared, chat the Teſtator by his Codicil bad 

given his Perſonal Eſtate to ſuch Uſes, as his Wife, 8 

e Conſens The Conſent of his Truſtees, ſhould direct; and the Wie 

den the had taken upon her to diſpoſe of it by her Will, with- 

Wike Glen out any. ſuch Conſent, which my Lord Chancellor ſaid 

cannor by WAS 2 void Diſpoſition, and the Teliaror as to that muſt 

vile k, and be ſaid to die Inteſtate, ab inities and ordered + a Diſtrib 

therefore ar tion accordingly. . | 

to that Part is dead Inteſtate. | | 
As to the other Points he Was 1 G tha the 

Wife mT no Eſtate for Life by Implication, for he had 

in the foregoing Part of his, Wil deviſed ſeveral Lands 

to her for Life, for her Jointuxe, and in full of all 

Claims nd. Demands whatſoever, | both in Law and 

Equity Fa and when be after Deviſes, after the Death: of his 

Wife, all bis Lands, Fenements, Rents, Reverſions, Profits, 

and Hereditaments, what ſoever (not before diſpoſed of) 

ta his Daughter, Ac. this ſhall be taken diſtribntirdy, 

that is to lay, all the Lands which he had before: given 

his Wife, to go to bis Daughter after, her: Death, and 

all other his Lands, not 1 deviſed, to his Daughter 

immediately; and to. make any other Conſtruflion on 

theſe general Words, would +4 abſurd, when ho h 

before in ſuch full, and expraſs Words provided for his 

: Vike beſides; that, in no Caſe an Heir at Law is to be 

dilinberited by Implication, unlely 3 it be en * 
in this Caſe it is not. 
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Books, and found it already ſettled, that Bridger dying in 
the Life-Time of the Teſtatör, the Heirs Male of her 
Body could not take by Purchaſe, for theſe Words were 


o | 
| te fvnght'it Plimaly the 
igtentiofn bf the eſtator, that 7 {a bl of 


there was a failure of Iſſue Male of Bridget, for ſo he 
thought the Words, and für want of ſuch Iſue fully im- 
ported; but ſince it had been ſo often reſolved other- 
wiſe, he was now bound by theſe Reſolutions, as it was 
meerly a Point of Law ; but finde it was 16, ahl an Heir 
at Law diſinherited as to a Moiety, he would decree 
no Account of the Rents and Profits, there being no 
Infant in the Caſe, but left them to their Remedy at 
Law, by Entry, and 
very unequitable to 


allift them in this 


touching the Diſpoſition of tlie Surplus 6f the Pe: 
Eſtate, and mentioned the Caſe of Hrmron and Vuch 
where Mr. Briton Having ſeveral Qhildren;' gave to 5 


and gave his Rxecutor 2 Legacy, arid made to | Difpo. 
ſition of the 


that the eldeſt Son ſhould be let into his Diſttibu 


vith the reft of: the Children; but this Dectee Was re- 
nerd in the Houſe of Lords, upon tlie expreſs Words bf 
the Will, which excluded” the eldeſt Son from any tidte 
than his 10.5, but the Court fad, che Was mie ts like 
the preſent Caſe, which depended on other Circumſtancæs, 
nd accordingly the Deeres wis Rtdeld, l. 


And as to the other Point he {aid, he locked writs the 


ren te opens the Quantity of the Eſtate; but if 


Ejeckment, und ſaid it would be 
Ca 8 

it was afterwards moved for ſome further Directions 

the Perſonul £ 

eldeſt Son (who had diſobliged kim) 10 5. 584 tb fore, 


Surplus; and it was decreed at the Rollt, | 
taty Part 
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In Conia Caxcntiaus, 


aa 5" bi Lord Barnard Caſe. 


1 ORD. Bernard was Tenant for Life, e Tin 
Equiry will , peachment af | Waſte ; and this Bill was brought 
— In 15 15. him by thoſe in Remainder, for an Injundion to 
. y his committing of | Waſte, and by the Proofs in the 

out Impeach- Cauſe it appeared, that he had almoſt totally defaced 
Dan de the Manſion- Houſe, by pulling down great Part, and 
defacing the was going on entirely to ruin it; whe the Coun 
Houſe ; but not only granted an Injunction againſt him, ' to flay hs 
CO gamen further Waſte; but alle ordered a Commil- 
ropur itin ſion to iſſne to ſix Commiſſioners, whereof he to have 
Flight. Notice, and to appoint! three on his Part; or in 3 

thereof, the ſix Commiſſioners to be nanied ex parte, to 

take a View, and to make a Report of the Waſte com- 
mitted ; and that he ſhould, be; obliged; to rebuild, and 
put it in the ſame Plight and 2 it was at the 
Time of his Entry thereon; and it was ſaid, that the 
like Injunctions had frequently been granted in this 
Soars and that the Clauſes of without Impeachment 
of Waſte never were extended to allow the very De- 
ruction of the Eſtate itſelf ; but only to excuſe from 


Fermiſſive Waſte; and cherefore ſuch a Clauſe * 


— — 
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"ot give leave to fell and cut down the Trees which 

were for the Ornament or Shelter of a Houſe, much leſs 

to deſtroy or -demoliſh the Houſe ; and ſo it was ruled 

in my Lord Notting ham's Time, 2 Chan. Caſes 32 1 
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Humerſton verſus Humerſton. See, 
HERE were ſeveral Queſtions in this Caſe which . 
aroſe upon the Will of one Matthew Humerſton, Drapers 


one whereof was concerning his Intention to perpetuate Company in 


his Name; for which Purpoſe he had given a very con- 10e f. for 


| : Life, Re- 
ſderable Eſtate to the Draper, Company, and their Suc- mainder to 
celſors for ever, upon Truſt to ſettle the ſame on ſuch Sonst thei 
a one of the Name of Humerſton, for his Life, and rely _ 
after his Death, to his firſt Son for Life only; and fo to» their Iiſa 
the ſecond, and all other his Sons for Life only; and for their Lives 


want of ſuch Iſſue, then to another of the Name of T be 


Humerſton, for his Life; and ſo to his firſt and other * "#2 At- 


tempr of a 


Sons for Life only; and for want of ſuch Iſſue, then to Perpewiry, 


| et the Tru- 
mother of the Name of Humerſton; and ſo reckoned up ftces tal 


about 50 of that Name, to whom he gave only Eſtates wake an frict 


a Settlement 


for Life, with like Remainders for Life, to the firſt and = may br, 


other Sons of each of them reſpectively, as they ſhould the Perons 


RO] | in Being but 
become intitled thereto; and if there were none of that Tenant for 


Name to be found in England, then the Truſtees and Tinten 


others were to chooſe out the moſt comely young Man to the Son 


unborn muſt 


they could find in ſuch a Pariſh ; and he to take upon be in Tal. 
him the Name of Humerſton, and then the Eftate to be 

ſettled on him for Life, with ſeveral Limitations over in + 

the like Manner, without limiting an Eſtate in Tail, or 

| : 1 to any of them, or making any Diſpoſition of 

the Fee. 

But both Court and Council held this to be ſuch an 
Affectation of a Perpetuity, that nothing was ſaid in 
lupport of it. only the Limitations for Life to the ſeveral 
Perſons in eſſe were held good, and a Settlement decreed 
to be made accordingly, vis: to the firſt Humerſton 

N:EAIRE::: - named 
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naied in the Will for Life, Remainder! to Ttuftees dn. 
ring his Life, to ſupport Cohtingent Rerhaindersy with 
Remainder to his firft Son, and the Heits Males' of hi; 
Body; and ſo to the fecond Son in like Manner; and 
for want of ſuch Iſſue, to the others in Remainder ſuc. 
ceſſively in like Manner; and it was held clearly, that 
the Words, and for want of ſuch Tue in the Will 
would not raiſe an Eſtate Tail by Implication tb the rf 
Humerſton, who was to take againſt ſuch expreſs Limmi. 
tations to him for Life only, 1 Leon. 236: Manning and 
Andrews was cited, 1 1-5 K 


8 546 Dolman and Smith. 


his Debs IR Thomas Dolman by Will the 5th of Febru, 
_—_— —— 1710, deviſes all his Houſhold Goods, and Furniture 


out of 17 to the Defendant Surah Smith, and 1000 l. to the Plaintiff 
Ren of his Dorothy Dohuan his Niece, payable at 2 5, and likewiſe 
and that is 5 00 l. to the Plaintiff Lewis Dolman, payable at 25 ; 
ſhould re- then he deviſes all his Manors, Lands, Tenements, and 
Rents until Hereditaments, to Truſtees and their Heirs in Truſt, for 
comes lo che the Payment of his Debts, Legacies, and Funeral, and 
Age of 25 does by Will expreſly Charge them with the Payment 
pay the Sur- thereof; then he directs, that his Truſtees ſhall receive 
dente io his the Rents and Profits of his ſaid Eftate, till his Nephew 
Nephew at Thomas Humphry Dolman ſhould attain his Age of 25 
viſes the Re- Y ears, and thereout to allow him 30 J. per Aun. and 20l. 
Perſonal E. per Ann. apiece to the Plaintiffs Lewis and Dorothy, till 
8 they ſhould all three attain their reſpectire Ages of 25 


The Nephew Yearsz then he deviſes the Reſidue of the Rents and 
fanr, rheSur- Profits of the ſaid Eſtate, together with the ſaid Eflate, 
co to his {aid Nephew Thomas Humphry Dolman in Tail Mate, 
farenot be- Remainder to the Plaintiffs Lowis and Dorothy in Tail 
a Stranger, Male ſucceſſively, Remainder in like Manner to three of 
but to the | I EIA Mr Dake. Hobs of 
Came Perſon the Defendants, with Remainder to the Right Heirs ef 
to whom the One of them, who was a Stranger, and no Relation to 
given cannot the Family; then he devifes ſeveral Things to go along 
be exempt With his Eſtate, as Heir Looms; and afterwards deviſes all 


from the | the 
Debts. ö 2 ch 


xt and refidize of His "Goods, 5 — and Ferſunal 
place before unbecqueathed to His faid Nephew Thomae 
Dolman, and makes the Truſtees his Executor, 

and dies. Thomths - Domus dies about a Year 
fitter, without Iſſue, being then of the Age of nine Years 
only, the Plaintiff Maty his Mother adminifter'd to him; 
e only Queſtion was, Whether the Perſonal Eſtate 


and th 
in this Caſe belonged to the Adminiſtratrix of Thomas 


hry Dolman, ex from Debte, Leg and 
Funer ww . # or if the Perſonal Eftate ſhould ra wr in 
the firſt place towards Satisfaction thereof, notwithſtand- 
ing this expreſs Chatge on the Real Eftate for Pay- 
ment thereof; but which Way ſoever it was taken, it 
was agreed the Surplus of the Perſonal Eſtate ſhould be 
aged to Diſtribution, between the Mother and the 
Plntiffs Lewis and Dorothy. 

It was urfed for the Plaintiffs, that he had in this 
Cale expreſly charged his Real Eſtate with the Payment 
of his Debts, Legacies, and Funeral; and therefore the 
perſonal Eftate ought to be exempt thetefrom that he 
had ſpecifically deviſed away a conſiderable Part of his 
Perſonal Eſtate, and that, without Queſtion, was not 
dubject thereto, no more, as it was urged, could the Re- 
ſidue in this Caſe, N the deviſing of it by ſuch ge- 
neral Words, was only to ſave the Trouble of enumera- 
ting particulars, which if the Teſtator had done, that 
would have made it a Specifick Deviſe thereof, and con- 
lequently as much exempt as the Particulars | before de- 
viſed; that the Deviſe was of the Reſidue before un- 
bequeathed, fo that every Thing but what was before 
bequeathed or deviſed muſt pals by this Clauſe, and no 
Room left to confine it only to the Reſidue after Debts, 
Vc. which, if the Words had been General, W have 
been ſuppoſed- the Intent of the Teftator. 

On the other Side it was urged, that the Perſonal 
Eftate was the natural Fund for Payment of Debts ; that 
if there was no Clauſe to ckettph it, this Court had 
always * it. in the hift. Place, W 


any 
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to be ſold for the Payment thereof, where the Lands 
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any 'Deriſe of the Real Eſtate for Payment 


yment thereof, 
Court, where the Real Eſtate had been. expreſſy deviſed 


being to be ſold out and out, the Teſtator could not be 
ſuppoſed to have any Regard to his Heir; that the charꝑi ming 
bis Real Eſtate in theſe Caſes, was only in aid of hus 
Perſonal Eftate, in Caſe that ſhould not be ſufficient 
that the Heres Factus as well as the, Heres Natus had 4 
ways been allowed the Benefit of the Perſonal Etat 
towards Satisfaction of the Debts, in the firſt Place; ; that 
if an Eſtate deſcended with an lJacumbrance to the Heir, 
that he ſhould have the Aid of the Perſonal Eflate to 
difincumber it. 

But to this Mr. Vernon ſaid, that that could be only 
where there was an expreſs Covenant for Payment of 
the Money, which deſcended in Point of Lien along 
with the Eſtate; yet by Reaſon of the Covenant, which 
was Perſonal, the Executors ſhould be bound to diſcharge 
it out of the Perſonal Eſtate, in the firſt Place; but 
there was no Pretence in the World, that if a Man pur- 
chaſed an Eſtate ſubject to an Incumbrance, that his 
Heir ſhould have Aid of the Perſonal Eſtate to diſincum- 
ber it. 

My Lord Chancellor, on the whale Frame of the wil, 
was of Opinion, that the Perſonal Eſtate was to be applicl 
in the firſt Place, in Eaſe of the Real Eftate : Firſt, Be- 
cauſe there was no expreſs Clauſe to exempt the Perſonal 
Eſtate, and that had been always the Diſtinction taken 
in this Court. 2dly, It appears, that the Heir of this 
Family was not to have the Real Eſtate, till his Age of 
25 Years; nay, not ſo much as the Rents and Profits, 
which ſhould aQually fall and become due before that 
Age; that the Teſtator appeared throughout to carry a very 
frugal Intention, and therefore would allow his Heir no 


* 


more than 30 J a Year for his Maintenance, and that too 
carried beyond the uſual Time of his Age of 2 1 Team, 
for he was to be truſted with nothing more, even till his 


2 e 


he! the Perſonal: Eſtate had been made. liable ; in this | 
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age of 25 Years 3, and can it then be thought he in- 
ended indefinitly to truſt, him with the Perſonal Eſtate 
without Limitation to any Age, ſo that he might ſquan- 
ler it all away, and waſte it as ſoon as ever he came to it; 
chat both the Real and Perſonal Eſtate in this Caſe were 
to come into the ſame Hand; and therefore he could 
have no ſuch frugal Intention, with Regard to the one, 
and leave it ſo looſe as to the other; that if the Perſonal 
ꝑſtate had been deviſed to a Stranger, it might have had 
another Conſideration from the Meaning of the Words 
before unbequeathed ; but here he thought it could not, 
und accordingly decreed the Perſonal Eſtate to be ſubject, 
in the firſt Place, to the Debts and Legacies. 


Onyons verſus Tryers. . 


i 5 | ' . | S. C. 
Man makes his Will, duly executed and atteſted One deviſes 
| ” 5 „ , his Land by 


according to the Statute of Fr auds and Perjuries ; Will, atteſted 
and at the ſame Time, in like Manner, executes a Dupli- 8 w_ 
cate thereof; ſome Time after, the Teflator having a #fterwards 


makes ano- 


Mind to Change one of his Truſtees, orders his Will to ther will of 
be wrote over again, without any Variation whatſoever which Re 
from the firſt, ſave only in the Name of that Truſtee, er 
and when it was ſo wrote over, he executes it in the but this will 
Preſence of three Witneſſes, and the three Witneſſes Gadd! Th 
ſubſcribed their Names, but not in his Preſence ; after ing 1 Wil, 
this, the Teſtator cancels the Duplicate by tearing off the aud vid, vill 
Kal, and then dies, and the Queſtion now was, Whether to a Revoca- 
this ſecond Will not being good as a Will to paſs Lands, OT 
ſhould yet be a Revocation of the firſt? And if it ſhould 
not, Whether the cancelling of the other ſhould be a 
Revocation thereof, within the Statute of Frauds and 
Perjuries. a | 

And it was decreed, - that neither the making of the 
ſecond, nor the canceling of the firſt was a Revocation 
thereof, tho' in the ſecond there was an expreſs Clauſe, 
chat he did thereby revoke all former and other Wills. 


Yyyyy "  Wherein 


— 


% 
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ww herein my Lord Chancellor took th is Diſtin Ction, that | 
the ſecond was not intended as an effectual Will to! 


paſs the Lands to the Perſons, and in the Manner there. 0 
by deviſed, and therefore if it was not good as a Wil, 


to that Purpoſe, it was no Revocation of the firſt: 
and if a Man by his Will deviſes Lands to 4, and MM 


after makes a ſecond Will, and thereby deviſes the Ml 


ſame Lands to B. if this ſecond Will be not good a; 
a Will to paſs the Lands to B. it ſhall be no Revocation Ml 


of the Deviſe in the firſt to 4. for it is plain, 4. was to Ml 


loſe only what B. was to gain, and if B. gains nothing by | 
the ſecond, 4. ſhall loſe nothing that was given by the I 
firſt; but if a Man executes a ſecond Will, which ap. 


pears to have no other Intention than only to revoke his M 


Srſt, and to die Inteſtate ; tho his ſecond be not in all 


Circumſtances duly executed as a Will whereby to pafs 
Lands, yet it will operate as a Revocation of the firſt, I 
And as to the cancelling or tearing of the firſt Will, 


that is no Revocation of it in this Caſe, becauſe that was 


no ſelt-ſabliſting independent Act, but done to accom- 
pany or in Way of Affirmation of the ſecond, it was 
done from an Opinion, that the ſecond had effeQually 
revoked the firſt, and therefore he tears the firſt as of no 
Uſe ; but if the firſt was not effectually revoked by the 
ſecond, that Act of tearing the firſt will not deſtroy it 
neither, for though a Man may by the Statute of Frands 
as effectually deſtroy his Will by tearing or cancelling 
it, as by making a ſecond, when he intends that as a Re- 
vocation of the firſt; yet if it be inſufficient for that 
Purpoſe, as in the principal Caſe, the tearing and 
cancelling of the firſt being only in Conſequence of 
his Opinion, that he made good the ſecond Will, ſhall 
not deſtroy the firſt, but it ought to be ſet up again 
in this Court; and he ſaid he thought this was conſiſtent 
wich the Reſolutions that had been given in 3 Mod. 
258. 1 Shower 89. Eggleſton and Speak, and a Cale cited 
by Serjeant Hooper in C. B. where a Man by Will gave 


* 
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Lands to A. for Life, Remainder to B. in Fee; and after, | 
by a ſecond Will, executed in the Preſence of three 
Witneſſes, but not ſigned by the Witneſſes in the Teſta- 
tors Preſence, he gave the ſame Lands to A. again for 
Life, Remainder to C. in Fee, this was held no Revo- 


cation of the Remainder to B. notwithſtanding an ex- 
preſs Clauſe of . revoking all former Wills, and it was 


— 
— 


held clearly, that the cancelling or revoking either of 


the Duplicate or Original Will, is an effectual avoiding of 
both, they being both but one Will, and therefore muſt 
ſtand or fall together. {kg 


Brown and Barkham.  @<£294 


Ante 285. 


Y Lord Chancellor having taken Time to conſider Fand, in 


of this Caſe, did now deliver his Opinion to the Trut _ 


following Effect; he put the Caſe at large, and then to convey 


the Premiſſes 


promiſed, that naturally and according to the common «, the Heirs 


unprejudiced Reaſon of Mankind, every one at firſt Badr % . 
reading of this Will, would be clear of Opinion, that the Teſtz- 


- Et er. tor's G 
the Teſtator's Intent in this Caſs was to give his Eſtate Grandfarher, 


to his Heir Male, and none but a Lawyer, or one whoſe Slade of . 


judgment is biaſſed with the Learning of the Law could Bod of . 


but not Heir 


poſſibly underſtand it otherwiſe ; but ſince Reſolutions General, 
of Law, and Decrees of Equity have from Time to Paugtrer f 
| 5 | | 1 | Y, . | Daughter of 
Time eſtabliſhed certain Rules and artificial Modes. of 8 
Property, he thought it neceſſary. to conſider ſuch of ticir Gene- 
them as had been cited and made Uſe of to diſprove Trades ſhall 
this natural Conſtruction of the Will, before he gave $7 ous 
bis own Judgment. | 1 
| i | ted to take 
| as Heir Male by Deſcent, ſo is he ſufficiently deſeribed to take by Purchaſe. 

The firſt that has been cited is, that he who takes as 


Heir, or Heir Male, cannot take whilſt his Anceſtor is 


living; for the Rule is, that non eſt Heres viventes, and 


this is Archer's' Caſe, 1 Co. 65. but that Rule makes no- 
thing in the preſent Caſe. Firſt, Becauſe here the An- 
ceſtor was actually dead at the Time that this Deviſe took 
Place. 2dly, Becauſe here the Words of the Deviſe 1 
a 
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all ſtrictly and literally verified of the Perſon that A 
to take as Heir Male, when the Deviſe took Place; and 
therefore nothing can be inferred from that Rule to in- 
fluence the preſent Caſe ; for in Archer*s Cale, the Wor: 
were not all true of him who was to take as Heir 
Male, for his Anceſtor was living at the Time when the 

Will took Effect; and therefore according to the Rule 


aforementioned, he could not take as Heir Male ; but Wh 


in our Caſe, the Anceſtor being dead, even long before 
the making of the Will, the Defendant Barkham may 
truly and literally be called his Heir Male, and con- 
ſequently capable of taking by that Name, if nothing 
elſe hinders. 1 3 
Another Caſe that has been cited, is the Caſe of 
Challoner and Bowyer, 2 Leon. 70; but that likewiſe is 


nothing to this Purpoſe, becauſe there the eldeſt Son was 


living, when the Remainder ſhould have veſted in the 
Heir of his Body, which it could not do during his Fa- 
ther's Life; for during his Life, he was no more Heir 
Male, than he was Heir Female, ſo neither is the Caſe 
in Dyer 99 4. of any force at all in the preſent Queſtion, 


for there the. Son who claimed the Remainder was to l 
make himſelf Right Heir, both of the Body of his Father 


and Mother, which during his Father's Life he could not 
do; but in that Caſe it is ſtrongly implied, that if the 
Father had been dead, the Son ſhould have taken as 
Right Heir of their two Bodies. yl. ee 
A ſecond Objection has been made, that he who takes 
as a Purchaſor by the Name of Heir Male, muſt anſwer 
the whole Deſcription, that is, he muſt be both Male 
and Heir, which the Defendant Bartham is not; but this 
is a Rule which has no Foundation in natural Reaſon, 
but is raiſed and ſupported purely by the artificial Rea - 
ſoning of Lawyers; and under this Head we may con- 
ſider the principal Caſe of Comniden and Clert, in Hl. 
and Aſburhurſt's Caſe, cited at the End of that Cale, 
and alſo the Caſe of Sterling and Ettrick in this Court, in 
all which Caſes it is obſervable, 1/7, That the Limitations 
l : : _w 
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were only to the Heirs Male, not ſaying of the Body: 
2% Whoever carefully obſerves the Manner of my 
Lord Hobart's Argument, Fol. 3 2, will find his own Opi« 
nion to have been for the Deviſe, if it had been made 
to the Heirs Male of the Body, and there ſeems to have 
ſome. Miſtake crept into the Print, in the tranſcribing 
that Part of the Caſe, which looks otherwiſe; and as to 
the Caſe of Sterling and Etterich, beſides, that there is 
no Mention of the Word Body, that was in the Caſe of 
à Deed directing a Conveyance to his Heir Male, and 
therefore he thought the Decree in that Caſe extreamly 
Right, and ſhould have given the ſame if it had come 
before ham, {if e ad F d „te r t en 
But now none of all: theſe Cafes do in any Sort affect 
the preſent Caſe; for if the Reaſon of rejecting thoſe 
Deriſes were good, becauſe both Parts of the Deſcription 
of the Perſon intended to take were not true, the ſame 
vill be a good Reaſon for allowing the Deviſe in the pre- 
ſent Caſe, where the whole Deſcription is literally and 
ſtrictly true; for without Queſtion one may take as 
Heir Male of the Body of a Perſon deceaſed, who is 

not Heir General of the ſame Perſon; dr 
Firſt, Becauſe the Intent of the Teſtator is manifeſt, 
and appears at firſt View, who was the Perſon meant to 
take thereby. 2d4/y, The Diſtinction between taking by 
Purchaſe, and taking by Deſcent, where the Words are 
the ſame, tho' it be mentioned in Books of good Au- 
thority, yet it ſeems to have no ſufficient Foundation of 
keaſon or Authority of Law to ſupport it; and if it 
ſhould prevail in all Caſes, would overthrow another 
Rule as certain, and well eſtabliſhed; which is, that a Per- 
lon may take by Purchaſe, if he be ſufficiently deſcribed; 
tho he has neither Addition of Chriſtian, or Sirname 
gwen him; nay, tho' his Chriſtian Name be falſe or 
miſtaken, as appears by ſeveral Caſes put to this Purpoſe 
m (o. Lit. 3.4; and if ſo, then certainly ſuch a Deſcrip- 
ton of the Perſon as has all the Marks and Characters 
hereby he may be known, and is defective in none; 
21112 Þ mult 
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muſt be ſufficient" to intitle bim under that'Deſcriprion, 
preſent Caſe, fer the Words here are 


and that is the 
all true. 817 5 Ii nn e IEEE | IS 
--241y, They are no more than is true, for Edwqy 


Barkham in the ſtricteſt Propriety of Speech, is Heir Male 
of the Body of his Great Grandfather, and the Books 
which are to the contrary infer to make out their Con. 
eluſion that the Words are not true (which ſhows, that 
if they are, the Authority of thoſe Books muſt fail) and 
that they are not true, they endeavour to prove by 
urging, that the Perſon who is to take by ſuch a Deſcrip. 
tion, muſt be both Heir Male, and Heir General, for if 
he fails in either, he is not the Perſon deſcribed ; bu: 
this ſurely is no good Reaſon, for though it be true, that 
the Word Heir taken ſingly by itſelf, can be true of 
none, but him who is Heir General; yet when it is 
joined with the Words Male or Female of the Body, 
they are true of him, or her, who deſcends from that 
Body, tho' they are not Heirs General, and to ſay other- 
wiſe, is a very diſingenuous and unfair Way of con- 
ſtruing Words; for {ſuppoſe a Man has Lands at Com- 
mon Law, and other Lands. in Borough Engliſh ; or ſup- | 
poſe 3 Man has Lands at Common Law, and other Lands 
in Gavelkind; and he deviſes his Lands at Common Law 
to his Heirs in Gavelkind ; in theſe Caſes, if a Man ſtops 
at the Word Heir, or Heirs, it is certain the youngeſt 


Son in the one Cafe, or all thg Sons in the other cannot 


take, becauſe the eldeſt Son only is Heir; and therefore 


this can never be a juſt Conſtruction of ſuch a Will; but 


now take all the Words together; and *tis then molt cer- 
tainly a good Deviſe to the youngeſt Son, who is Heir in 
Borough Engliſh in the one Cale, and to all the Sons who 
are Heirs in Gavelkind in the other, ſo in the principal 
Caſe, leave out the Words Males of the Body, and then 


no Doubt none but the Heir General can take; but 25 


theſe Words were added, to diſtinguiſh him from the 
Heir General, it would be a very unjuſt Way of wreſting 


and perverting a Man's Words to leave them our, purely 
5 to 
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do let in another whom the Teſtator never intended ſhould 
take; and tho the Addition of thoſe Words was purely 
to diſtinguiſh him from the Heir General, from whom 
-heſe very Words were added to diſtinguiſh the Perſon 
leſcribed to take, which is all one as to ſay, that though 
the Law allows an Heir General, or Heir Special, two 
Jiſtin& Perſons; yet none can take who is not both 
Heir General, and Heir Special in one Perſon, which is to 
confound and deſtroy the very Diſtinction itſelf, 

Beſides, here the Perſon intended to take is certain 
and known, Edward Barkham, and no other, is Heir 
Male of the Body of his Great Grandfather, and the 
Deſcription of him by theſe Words, is corre& and 

„ | 
** If the Words Heirs Males of the Body in the 
plural Number, are a ſufficient Deſcription to convey 
Lands by Deſcent from the Anceſtor, to the Heir Male 
of his Body, they are as ſufficient to paſs ſuch Lands to 
the ſame Heir Male of that Body by Purchaſe, where 
the Intent of the Teſtator appears to be ſo; and this is 
not a Conſtruction wrought upon the Statute de donis, 
for that Statute does not determine or meddle with 
what Words are Words of Purchaſe, and what not, or 
how the Heir of the Body that is to take ſhall be 
deſcribed, nor is there any ſuch Diſtinction between 2 
Purchaſe and a Deſcent ariſing upon that Statute ; for 
the Words here made Uſe of in this Deviſe were all at 
the Common Law long before the Statute de donis, which 
dd not create ſuch Heir Male of the Body, for he 
would have taken by ſuch a Deviſe at the Common Law; 
as ſufficiently deſcribed and known, and the Statute only 
confirms the Deſcription; and this he ſaid was the prin- 
cipal Reaſon of the Opinion he was now to deliver, and 
the Authorities which have been cited to the contrary do 
not at all come up to this Caſe, there being no Mention 
of the Word Body in any one of them; and as to the Opi- 
nion of Hob. 3 2. that the Words Heirs Males of the Body 
are not ſufficient Words of Purchaſe, where another is 
Heir General, he ſaid, | 1ſt, 
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1ſt, That that Point was not at allneceſſaxy tor the 
Determination of the principal Cafe. there. 24% From 
ſome Expreſſions in that Book, it looks rather like , 
Miſtake in the Tranſcriber, than Hobart's own Opinion. 
3dly, If it were his Opinion, it ſeems not to be Law 
becauſe a Limitation to the Heirs Males of the Body of 2 
Perſon dead before, was ſufficient to veſt in them þy 
Purchaſe within the Statute, and before the Statute 4, 


: 
* 


donis; and ſo is John de Mandevill's Cale, Co. Liz, 36, 
which he cited and applied, and: {aid, that the ſole Lig. 
ference in thoſe Caſes was, between a'Devile to the 
Heirs Males, or Heirs Females generally; and ſuch a 
Deviſe to the Heirs Males, or Heirs Females of the Body; 
and as to Shelley's Caſe, 1 Co. tho the principal Cale there, 
was rather a Confirmation of this Opinion; for there 
the Anceſtor was dead at the Time the Lamitation took 
Place; and for my Lord Coke's Report of that Cafe, it ap- 
pears to be only his own Argument, as he was of Council 
in it; and tho“ he does indeed lay down the Diſtinction 
between taking by Purchaſe, and taking by Leſcent; yet 
Wray Chief Juſtice, when he comes to ſum up the Rea- 

ſons of the IGG he takes no Manner of Notice of 


that Diſtinction 3 ſo that it ſeems only to be my Lord. 


Coke's own Opinion, without any Authority to ſupport it; 
but then indeed this Doctrine is again tranſcribed into 
his firſt Inſtitute 24, and Shelley's Cale cited for it, which 
is the only Authority to warrant that Diſtinction; for as 
to the Year Books referred to in the Margin; he ſaid, 
he had looked into every one of them, with all the Care 
he could, that he might go to the Bottom of this Que- 
ſtion ; and thoſe Books are ſo far from warranting fuch 
an Opinion, that there is but one of them art all to the 
Purpoſe, and that is directly contrary to what it is cited 
to prove, for as to the 9 H. 6. 23, 24, and 11 H. 6. 
12, it was a Limitation only to the Heirs Males, not 
Heirs Males of the Body; beſides, that he was not in 


Eſe when the Limitation to him was to take Place f 
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therefore, that Caſe can be no Ground for my Lord 


an * * | 
(es Opinion. TIQW in nb et in 
another Caſe cited to ſupport: this Opinion is the 


- 


H. 8. Brok. Tit. de donis, Sect. 61. but on looking into 


hat Caſe, it appears to be nothing at all to the Pur- 


pole, and Bro. Tit. Moſme 1, 40, Huſſeys Caſe there is no 


judicial Reſolution on this Point one Way or other, and 
Dyer 347, is only an imperfect Report of Shelley's Caſe, 
ind from the Weakneſs of theſe Authorities to prove the 
Doctrine continued, for he took Occaſion to obſerve, 
that there was no relying on ſudden Opinions, as cited 
in Books. | [1 15 
And for the Support of his own Opinion, he cited 
Mllex. 454, and 2 Ven. 311, Burchett and Durdant al 


Janes and Richardſon, which he ſaid, was a much ſtronger 
' Caſe than this now in Queſtion, for there the Anceſtor 
was living, and yet it was held to be ſuch a Deſcription 
of him, as to let him in during the Life of his Ance- 


for, tho that was a Diſpenſion with the ancient Maxim 
of Law, quod non eſt Heres Viventis ; but in our Caſe no 
Maxim of Law is infringed; but the Cale of Beaumont 
ind Long in the Houſe of Lords lately, is ſtill a much 
ſtronger Caſe ; for there was not ſo much as the Words 
of the Body, yet the Heir was admitted to be ſufficiently 
deſcribed to take, even in the Life of his Aunt Long, 
ſo that he thought the Obiter Opinions of my Lord Coke 
and Hobart, to be very much out weighed by the Au- 
thority of thoſe Reſolutions. ME ; 
Then he cited the Caſe of Pibus and Mitford, 1 Vent. 
372, and ſaid, that my Lord Hales did not think fit to 
ily on the common Point of the Father's taking an 
Eſtate for Life, by Implication z but held the Words 
Heirs Males of the Body of his ſecond Wife a ſufficient 
Deſcription, to veſt it in the Heirs Males of the Body of 
ſuch Wife by Purchaſe ; and tho the Reporter of that 
Cale introduces the Argument of my Lord Hales, only 
with his ſaying that, of that he was not well ſatisfied, 
yet in the Argument of my Lord Halzs, after he ſeems 
6 A to 
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tb, have-;profeſſedly ſet about confuting that Opinion. 
and takes Notice of {ſuch Heir Male as a ſpecial Heir ,. 
Common Law, before the Statute de donis, who was 
capable of taking diſtinct from the Heir General, and 
what he cites there out of Lt. Sect. 352, of performing 
the Condition as near the Intent as may. be, proves in the 
preſent Caſe, that the Settlement muſt be made to the 
Perſon who is the Heir Special, and ſaid, he had neye; 
met with any one Caſe to the contrary ; but only the 
Opinions before mentioned of Coke and Hobart; for the 
Caſe at the End of Pybus and Mitford, is directly in Point 
for the ſpecial Heir Male, and in that Caſe he took 
Notice of his Heir General, as he does in the preſent 
Caſe; and therefore could never mean, that his Heir 
Female ſhould take it, when he expreſly gives it to his 
Heir Male, and in that Caſe Juſtice. Wyld was of the 
{ame Opinion in that particular, ſo that it has the Ay. 
thority of two Judges there, and the Reaſoning of my 
Lord Hales there, muſt ſurely convince all that heard it, 
and is much ſtronger than the before mentioned Opi- 
nions of Coke and Hobart, the laſt whereof amounts to 
no more than that he doubted of the Law in this Point, 
Then he cited the Caſe of Baker and Wall, Trin. 8 
. Rot. 1484, in C. B. where a Man made his Will in 
this Manner, I give to my eldeſt Heir Male, and his Heir 
Males for ever, all my Lands, in ſuch a Place, and if there 
be a Female, ſhe to have 12 l. per Ann. as long as ſbe 
lives; and the Teſtator having two Sons, the eldeſt which 
was dead in his Life Time, leaving a Daughter, who was 
Heir General, yet the youngeſt Son went away with the 
Land ; and that Caſe, as appears by the Adjournments 
on the Rolls was depending for a conſiderable Time, ſo 
that ſeems to have been ſettled with great Judgment 
and Deliberation; and in that Caſe there were leveral 
Expreſſions to ſhow he never meant, that his Heir General 
ſhould take. n e eee 04 TNT 
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As to the Caſe of Goodwright and Corniſh, which has 
been cited, he ſaid, it was nothing at all to the Purpoſe, 
and therefore he took Notice bf it laſt of all. | 

And upon the whole concluded, that the Words of 
this Will were ſufficient to veſt the Eftate in Queſtion in 
the Heirs Male of the Body of the Great Grandfather, 


if, Becauſe natural Reaſon, common Senſe, and the 


Intent of the Teſtator call aloud for it. 2&ly, Becauſe 
the Arguments to the contrary, are now brought into a 
rery narrow Compaſs and Weight. 34dly, That the 
Weight of them, if any, was over-weighed by judicial 
Reſolutions in much ſtronger Caſts ; and therefore the 
only Doubt now remaining was, how this Truſt was to 
be executed ; in conſidering whereof, he ſaid, that the 
| Limitation to the Heirs Males in the Plural Number, 


made no Manner of Difficulty, for ſo was Shelley's Caſe; 


and when a Conveyance comes to be made, it muſt be 
to the Perſon who is Heir Male in the Singular Number 
and the Words are better and more ſxilfull in the plural 
Number, than they would have been, if they had only 


been in the Singular, as they both denote the Perſon 


who is to take, and do at the ſame Time deſcribe the 
(Quantity of Eſtate he is to take. | 
And thereupon decreed, that the Truſtees ſhould exe- 
cute a Conveyance to Edward Barkham, and the Heirs 
Male of the Body of his Great Grandfather, for in this 
Caſe, Equitas ſequitur Legem, and the Conveyance muſt 


be as near the Intent of the Teſtator as may be, accord- 
ing to the before mentioned Rule of Lit. Sect. 352, and a 


Conveyance was decreed accordingly. 


DE 


1 
1 
4 
4 1 
if g 
1 
J 
] * 
f 
1 1 = 
i | 
1 by 
1 | 
' j 
\ F 4 
| 0 3 
U 41. 9 
+ O08 
11 1 TH. 
"9:1 hi 
} * i 
iy bu 
1 '% 
h t 
14 
U. 4 . * 
3% 
i 
. 1 
19 1 
N 
1 AN 
* 1 
1 bl 
1 4 
1 
8 
104 + 
a 
15 
* 
} 1 
[2 1 # 
't 
N. 
(| "n 4 
1 18 
4 \ . ay 
* * 
0 
* 
* 1 
* 4 
T 10S 
”. 
1 # 1 
x U 
. . 
\ 1 0 
j 7% 
0 rs 
1 1 
* 
i vi 
+ * i 
Ti 
bo 19 : 
4* 1 4 4 
+ WT © 
( MT 
78» y 
wy 4 
\ 
"i! 14 5 
177 4 
er 
4 4 . 
ann 
\ % l \ 
44 "yy 3 
4 
J þ 48 
4 ? [ * 
4 1 * 
| 'FY. dl 
1 L 
4 * 
Fg 
'& \... 2 
{| 
1 4 4 | 
l + 
1 
1 =O] 
- #4 \ 
1 4 F 
Ba | 
KK 
15 | 
ta. 
48 
2 = 
.. | 
' q j 
Fre: [ 
We * | 
\ 
. 1 
mT J — 
/ 1.74 
e 
N {1 1 4 
1 U 
4 [ l 
So 4 
o l 44 
7 f 
1 
. 1 
37 4 9 
* * $' 
* 3 * 
A + 3 
i 
4 
2. 4 
j y Lf 
6 
v.14 ? , 4 
1 
4] th 0 
1 
3 19 + K 
7 61 4 
4 ns 
1 ST 
117 1 
23 | Wh 
" 1 
0 119 7 
1 — 1 
18 109 
7 17 7 * 
*t 24 
0 ol 
e 
: . q { 
./ 7 1 't 
1 
1 Wi 
ot . of "1 
* 9 : 14 þ 
* 0 
5 y j! 
LY ] 
t 1 . 
© \ 43 
* 11 
7 4 +. 43 1 
ee 
4 ks} 4 1149 
8 1 
I ; $7 
1 
" hs ö ot, 
1 J: 
: [ * 
0 1 
=. 45 


8 
2 


F 1 I = - * 9 1 — 
. 
0 7 . C 
- » y 
® 4 ; * . , I 0 
| I 4 14 ET ;, 1 
« 4 ; y 
4 2 ok. 
* Pd a 1 1 * : * 
Y 0 » 4 J 
* ; * * Fe _ 4 , Ts 2 , . | 4 
o 4 * * 1 
* . C 1 * E > 
1 . ; | 1 6 5 | 
« % 
* _ 
' \ * F — * . 
0 | 11 1 : 1 
12 1 S 3 
> » | : 4 y 1 
p 1 : 2 
, 0 ; q 
f | 2x 
* 5 
\. : NY 
5 . „ ©< 
0 o * Y 5 = 
a , N a * | 9 F 4 42 
, % 2 | 1 . ' L 4 
: 4 
4 35 p a P | g 4 
a 2 - * — N 1 . * 
— 1 
. s V 4 1 
> : - ” % - 
n : , 
* 
, * 


In Cuzxia CANCELLARIZ. 


| 


— 111 4 4 _—_ — | 2 Bot, 
mn ä — 
N en 


1 —. a 1 


Caſe /. Morthey verſus Burbage. 

Wees IN this Caſe it was {aid by the Council, and agreed 
and Grand: I to by the Court, that a Deviſe to all his Children 
none can and Grandchildren extends only to- thoſe who were in 
rake, uno Eſſe, at the Time when the Will was made; for then the 


are in EJ* Will ſpeaks, and none born after are to be let in, unleſs 


of the ma there had been future Words in the Will, to all his Chil 
Will, votes dren or Grandchildren, which ſhould be born, or be 


there are fu- I:: , | 
ture Words living at his Death. A 


which ſhow the Teſtator's Intent. * 75 5 14 | 
A Grand, 24ly, That a Grandchild is not within the Cuſtom of 
Freeman of London to come in for his Father or Mother's Share, to- 


London can- 


not come in gether with the other Children of a Freeman; and this 
ws de cc. has been ſettled by the preſent Lord Chancellor, where a 
flow. Deed, by Way of Proviſion for a Grandchild being made 
by the Grandfather, after the Father's Death, in order to 
introduce him into his Father's Place, was ſet aſide, as made 
Ua Free. in Fraud of the Cuſtom againſt the ſurviving Children. 
a Free- & 4 „ | : 
man of Lon. 3dly, The Teſtator in the principal Cafe being a Free- 
declales chat man of London, by his Will in Writing declared, that 
he had given 3 he 
ſome of his 3 
Children 1000 J. apiece in full of their Orphanage Part; yet this very Declaration, upon bringing 


the Advancement into Hotchpot, intitles them to their full Cuſtomary Share; but whether Proof will 
be admitted to ſhow, that the Advancement was more than declared by the Father, Q. 


Se. > AS #2> JTiTP,. -£ <A» 
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1. had given 1000 f. to one, 1000 f to 1 a 8 
{o to others of his Children, in full of their Orphanage 
Part, by the Cuſtom of London; yet this very Declara- 
ton let them in, bringing thoſe Sums into Horchpot to 
their full Cuſtomary Shares of the whole; but whether 

the Sum mentioned in the Will ſhould bo taken to be 

the whole of what the Teſtator had given them, or if 
the Parties concerned were at Liberty to prove more *Y 

to them, was the greater Queſtion; 'and the Court ſeemed 
inclinable to let them into the Proof thereof. 


athly, A Deviſe of 500. apiece to two of his Grand- 4. dents 


children by Name; and if either of them died, their to his two 


Share to go to the Survivor, and if they both died; then =. 


their Shares to their Mother; one of them died in the Nene; and 
Life Time of the Teſtator, yet his Share went by the them die, his 


 apreſs Wotds of this Will to the other Grandchild, and ie che nt 
vas held to be no lapſed Legacy. 2100 Vvorz; one of 


them dies in 


the Life Time of the Teſtator; his Share ſhall go bs the sammen and is not a lapſed Legacy. 


 Piggot aßen Prarice Caſe 296. 
*! 8 was an Appeal from the Rokle, and the 4 Geiles to 


her Niece in 

only two Points in Queſtion were, 1ſt, Where the this Manner, 
Teſtatrix by Will deviſed in this Manner, Inte my Niece G. Eren 
Gore (ſince married to Sir H enry Penrice) Executrix, of > 4 4 ; 1 
all my Goods, Lands, and Chattels, Whether any; and —— — 


what Eſtate paſſed in the Lands by this Deviſe? It ap- having any 
pearing in the Cauſe, that the Teſtatrx had no Term ot — yet 
Intereſt for Years, in any Lands whatſoever ; but an herLands of 
Eſtate of Inheritance in the Lands in Queſtion: _— 
The ſecond Point was, where the Teſtatrix had made 

a Settlement; with Power of Revocation by Writing, exe- 
cuted under Hand and Seal; in the Prefence of three 
Witneſſes, riot being menial Servants; and fome Time 
alter, being indiſp Nasal, wrote a Letter, Wlüch was proved 
and read in the Cauſe) ſignifying her Intentions to revoke: 
thoſe Uſes, and deſiring a Ar. might be prepared pur- 
luant to her Power 2 'Revocation — and — 

6 B Fr 2 * 


=: 508 therein, ſhe might 


had been ſraled and atteſted, purſyant to dhe Power, i 


X a Power of Revocation wan x6 be in the Preſence bf fi 


De Termimo Faſche; 1717. 
— IDE EU IREIa Harare 
the fame. on ber Nicee Gore, Wherber this ſhould, amount 
to a Revocation, ſhe dying nn 
or any Revocation actually made? 
WO 2 firſt Point, it was argued, that. this Devi 
| was ſufficient to paſs the Lands, atid to give che Deniſee 
an Eſtate of Inheritance therein; that if it were other. 
wiſe, the Word Lands would be uſcleſa, and muſt be 
rejected, there being no Terms or Intereſis for Team in 
any other Lands; — if one ſays in his Will, I make fuch 
a one Univerſal Heir, that will paſs, not only his Real 
Eſtate, but his Perſonal Eſtate bkewile';; and this has 
been oftentimes: allowed, and yet theſe Words are as 
improper, and as little applicable to a Perſonal Eflate, 
as the Words in the preſent Caſe are to a Real Eſtate ; 
that by making her Niece Executrix of her Land, ſhe 
gave her a Power to fell and diſpoſe of her Lands, and 
that without Queſtion would have paſſed a Fre; and by 
this Deviſe the Lands are made Subject to che Payment 
of Debts, and under the Controul and Management of 
the Executrix, in the ſame Manner as the Goods and 
Chattels, whereof ſhe is made Executrix in the ſame 
Clauſe ; and if ſhe ſhould have but an Eſtate for Life 
poſſibly die before ſhe were reimburſed 
out of the Rents and Profits what ſhe had paid for Debe, 
which is che Reaſon that a Deviſe to one paying my Debts 
will paſs a Fee. 
WY wt. to the ſecond Point, it was argued from ſeveral 
Expreſſions. in the Letter, that ſhe had a manifeſt In- 
tention to revoke the Settlement; 3 that ſhe went as far 
as ſhe could towards it; that the ex e Directions 
to have a Deed prepared for that Pu 3 and that the 
Reaſon of its being not compleatell, "wins hor ding fo 
ſoon, which was the Act of Gad; chat if chis Letter 
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would without Queſtion have been a ſuſſicient Revoo- 
tion; and they cited the Earl of 4lbewark's (Calc, where 


Werner, whnnes" three os Teens; yotir . 
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dat Caſe, that if the Perſon were beyond Sea, or under 
power of Revocation in all other Circumſtances, that it 
would be eſſectual in 4 Court of Equity. D 

But my Lord Chancellor was fo clear of Opinion in 
Joth Points againſt them, that he affirmed the Decree, 
without hearing the Council on the other Side: As to the 
{rt Point, he ſaid, Whatever his private Opinion might 
e of the Intent of the Teſtatrix, to give her Niece theſe 
Lands, yet in Point of Judgment, he could not Decree 
for her; that it was a moſt known and eltabliſhed Rule 
of Law, that an Heir is Dever to be diſinherited, but by 
aprels Words, or neceſſary Implication; that here were 
neither in this Caſe; that the Word Lands, was not, 
however, uſeleſs or to be rejected; for that in all Pro- 
ability there might be Rents in Arrear of theſe Lands, 
awd by making her Executrix of her Lands, the Rents 
of thoſe Lands would paſs; that nothing certain could 
te inferred from ſuch a Deviſe, and therefore he muſt 
not break into the ſettled Rules of Law to lupport it. 

As to the ſegend Point, there might be good Reaſons 
for putting herſelf under that Reſtraint, in the Manner 
of Revocation, to prevent gurprizę or Inadvertency; that 
here was no Pretence: of any Obſtruſtion from the Per- 
lons, who claimed under that Settlement; that here was 
nothing more than beſpeaking a Reyacation, and the 
Completion of it prevented by her Death; that no Caſe 
tad ever yet gone ſo far, and therefore it was too hard 
for him, and affirmed the Decree. 

Note, The Teſtatrix by Will gave Part of theſe Lands 
to Charitable Uſes, and they were decreed at the Rolls to 
be good as an Appointment upon the Act of Parliament, 
notwithſtanding there was no Revocation; but that Point 


Vas not now brought in Queſtion. 


Hele 
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May 9. | 
Mor cool of Makes a Settlement, wherein was a Sos. that 
oy 4 ob he might from Time to Time, by Deed or Writins 
1 it, under his Hand and Seal, revoke the Uſes thereof, * 1 
dne bees, by the ſame, or any other Deed, limit and deblire new 
wo other Uſes : In Purſuance of this Power, he revokes the old 
Time, » Uſes; and by the ſame Deed: limits new Uſes, without 
Ur be fe. annexing any new Power of Revocation to theſe new 
oke rhe Uſes afterwards, thinking he had, by Vittue of the 75 3 


Settlement, 


and limits Settlement, a Power of Revocation, toties quoties, he by 
bur lers Another Deed revokes the laſt Uſes, and again declares 
no fert other Uſes of the ſame Lands; and if he had ſuch Power 
himſelf; he was the Queſtion. - : 


Virue of the It was agreed he might, in the Deed of Besen, 
nd aur have annexed a Power of revoking the Uſes thereby de- 
other Uſes. clared, and might afterwards have executed that Power 
accordingly ; ; but in this Caſe there being no ſuch new 
Power of Revocation annexed to the new Uſes, it was 
decreed, that his new Power of: Revocation was executed, 
and at an End; and by Conſequence, that the Revocation 

afterwards was without any Warrant, and ſo the Uſes 
limited upon the firſt Revocation, muſt ſtand ; and this 
was this Day affirmed in the Houſe of Peers, and agreed 
to be intirely a new Cale, and was mo ce" ar- 


gued on both — 
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In Cuzia CaNCELLARIK. 


Furſaler and Nobinſon. Caſe, 298. 
NE ſeiſed of Lands, which by the Cuſtom of the Equity won't 
Manor could only paſs by Deed, Surrender, or want of a 
Admittance, and having a Natural Daughter, does by Behalf & 4 
Deed, in Conſideration of 300 J. therein mentioned u“ 
to be paid by the {aid Daughter, grant and convey thoſe 
Lands, to her and her Hears, and ſhe was admitted ac- 
cordingly; but no Surrender was made of theſe Lands, 
c the Cuſtom, required, and at the foot of the Admit- 
tance was a Proviſo, That her reputed Father ſhould hold 
and enjoy thoſe Lands for his Life; and alſo in the Deed 
was a Covenant for further Aſſurance ; but for want of 
a Surrender, according to the Cuſtom of the Manor, this 
was agreed to be a defective Conveyance, ſo this Bill was 
brought. againſt the Heir at Law, to ſupply the Defect, 
and to have further Aſſurance according to the Covenant, 
and whether this Court could ſupply it in Behalf of a 
Natural Daughter, was the fingle Queſtion. 
It was urged for the Daughter, that ſhe was to be 
conſidered as a Purchaſor, having paid 300 J. for it; 
but it was ſaid on the other Side, that tho the 300 J. 
was mentioned in the Deed to be paid, yet tha Plaintiff 
— could 


_— GO 


FR wo 3 


— er er Sr EEC nn SOC en 


. = 
4 6 
4 7 
FS « * 


* 
1 


could not make any Proof that the Money was paid; 
was then further urged for the Plaintiff, that after her 
Birth, her Father had married her Mother; and there. 
fore, tho' ſhe was a Baſtard by our Law, yet by the 
Law of the Spiritual Court, ſhe was looked upon a 2 
Mulier Puiſne, . tho before the Marriage, ſhe was Baſtard 
Eigne, for that, by their Law, Matrimonium Subſequen; 
tollit Peccatum Precedens ; but of this Marriage with her 


Mother, likewiſe ſhe made po Proof; then it was urged, 


that ſhe being his Natural Daughter, he was by the Law 
of Nature obliged to provide for her; and that this 
Court aught to ſupply a defeftive Conveyance intended 
for that Purpoſe, as it had done in many Inſtances for 
younger Children; and the rather, by Reafon of the 
expreſs Covenant for further Aſſurance, which they 
came here to have a Specifick Performance of; and that 
ſhe ought to be looked upon as a Purchaſor, and to have 
the Benefit of that Covenant. b 
On the other Side it was argued by Sir Thomas Powis, 
and others, that tho the reputed Father, if he thought 
her to be his Child, was by the Law of Nature obliged 
to provide for her, yet Nobody elſe was; that this 
Court was under no ſuch Obligation, that ſhe was to 
be conſidered now as a meer Stranger, and to ſupply a 
voluntary defeQtive Conveyance for a Stranger, againſt 
an Heir at Law, was what was never attempted before; 
that ſhe was to be conſidered as Nullius Filia, and could 
not be conſidered as a Child in any Court; and that 
this Court was to follow the Law in ſuch Caſes ; that 
tho her Father might have a great Affection for her, 
yet that was no ſuch Affection as would raiſe a Uſe at 
Law; that the Covenant for further Aſſurance could not 
at all help the Caſe, where the original Conveyance itſelf 
was void; that if a Man covenants to ſtand ſeiſed to 
the Uſe of a meer Stranger, and covenants to make 
further Aſſurance, this Covenant depending on the Na- 
ture of the Conveyance, if that be void, the m_ 
I whic 


De Term. S. Mich. 1717. 


— — — . 1 * 8 G * a — , ADS - oe s« = wv - a. S wa 1— 1 Fe 


In (uria Cancellarix. 


which is only auxiliary, and goes along with the Eſtate, 
muſt be void too; that this was à Copyhold that could 
not be affected, even by a Judgment at Law, much lefs 
by a Covenant that would not bind the Heir at Law of 
the Copyhold ; that in the Caſe of Kettle and Thompſon, 
in the Time of my Lord Somers it was held, that 4 
Man was not obliged to provide for bis Grandchildren, 
15 he wWwas for his Children, which were then ſaid to be 
in the Nature of a Debt upon him; and as he was ob- 
lged to pay his Debts, this was a Debt of Nature, which 
he was likewiſe obliged to pay, but not to his Grand- 
children (but my Lord Chancellor ſeemed not to be ſatiſ- 
fed with the Difference, and ſaid, by the Statute-Law of 
43 Eliz. a Man was obliged to provide for his Grand- 
children) but as to the Caſe in Queſtion, the Court 
was of the ſame Opinion, for the Reaſons before given, 
and diſmiſs'd the Appeal from the Rolls; and as to the 
Proviſo, at the Foot of the Admittance, it was held repug- 
nant and void, according to a Caſe Cro. Car. or Cru. Fac. 
and the Diſtinction taken in 4 Co. Kite and Quinton. 


Howell and Price. Caſe 299. 


[ 
F HIS Cauſe now came on again to be argued, on * Patna 
ſeveral Precedents produced, that the Perſonal de . 
Etate in the Hands of the Executor, whether it were fon f che 
expreſly deviſed to him, or came to him only by Vir- Neal, in fa. 


vour as well 


tue of his being made Executor, that in both Cafes, of an Heres 


Factus, as an 


unleſs there was an expreſs Clauſe to exempt it, that it Heir at Law, 
hould be applied in Eaſe and Exoneration of the Real ther the 


Executor 


Eſtate; and that as well in Behalf of a Deviſee, or Heres takes it as 

Factus, of the Real Eſtate, as of the Heres Natus, for ir be deviſed 

which the Caſes cited were Gray and Gray, Chiceſter and leg ther ars 

Phillips, Hale and Hale, and other Caſes. Tow 
My Lord Chancellor was now clear of Opinion, that 

the Perſonal Eſtate in this Caſe muſt be applied accord- 

'ngly; for he ſaid, here was plainly a Debt, tho' it was a 

| Debt 


478 _______ Dee S. Mich. 1717. 
| Debt of a ſpecial Nature, and for which the Security wa 
limited; for on failure of Payment on any Michae1n,,. 
Day, the Mort gee might bring his Ejectment, and 
recover the Poſſeſſion, which he ſhould” hold till hs WM 
Debt is ſatisfied, or till Payment by the Mortgagor, or 
his Heirs; and tho no Action of Debt, or Covenant 
lay, yet ſince there was a Remedy for it, he thought it 
clearly a Debt 3 and that the Deviſe to his Executors, 48 J 
well to pay his Debts, as to levy his Debts, plainly I 
ſhewed his Intention to diſcharge all his Debts thereout; W 
and therefore this being a Debt, tho' of a ſpecial Nature 
muſt be paid amongſt the reſt, tho' the Plaintiff was not 
the immediate Heir to the Mortgagor, but only the Heir 8 
of the Heir. 1 70 ys 1 


eee Anonymous. 


A Judgment TT was held by my Lord Chancellor, that upon the 
Relation but Statute of Frauds and Perjuries, a Judgment ſhall 


from k have no Relation, but from the Time of the Signing, 
Signing. not only as againſt Purchaſors of the Lands themſelves, 
but alſo as againſt Prior Judgments enter'd in the Grand 
Seſſions of Wales, to which that Statute does not extend; 
and therefore, as objected, the Judgment in the Common 
Pleas, tho ſubſequent in Time to the other Judgments 
at the Grand Seſſions, yet if it might relate to the firſt 
Day of the Term, it would take Place of the other 
Judgments ; but my Lord faid, that a Man who truſted 
his Money on a judgment, was in ſome ſort a Purchaſor 
of the Land, as he might take out Execution, and extend 
the Land itſelf ; and therefore if he found no Judg- 
ment Prior, he thought his Security good ; and that the 
Rule the Statute had laid down for the ſafety of Pur- 
chaſors of the Lands themſelves, was a good Rule to 
follow in the preſent Caſe, and the Relations were not to 


to be favoured in a Court of Equity. 
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But Sir Thomas Powis inſiſted ſtrongly, that the Sta- 


tute extended only to Purchaſors of the Lands, and 
therefore ſaid, a Judgment ſhauld have the ſame Relation 
fill, as it would have had at Common Law, againſt a 
voluntary Settlement, or againſt one who came to the 
Lands by any Conveyance without valuable Confideratign, 
and this was not denied by the Court; but in the pre- 
ſent Caſe, if the ſubſequent Judgment in the Common 
Peas ſhould. have ſuch Relation, it would defeat Real 
Creditors, who truſted to the Priority of their Judg- 
ments, which my Lord Chancellor thought ought not to 
be overthrown by a Fiction of Lac. 
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Caſe 301, 


Where a Set- 
tlement ſhall 
be good and 
take Effect, 
tho? not ac- 
cording to 
the Intent o 
the Parties. 


e | 
Ter mino d. Hillari, 
740 ©, ©, | 


In Cuzxia CANCELLARIE. 


Marſhall verſus Frank & Us. 


NE having Iflue a Daughter by his firſt Wife, 
who was dead, and being poſſeſſed of ſeveral Meſ- 
ſuages for a Term of 999 Years, makes a Mortgage of 
them for ſecuring the Sum of 100 J. and after, on his 
Marriage gives Bond to Truſtees to leave 200 J. to his 
intended Wife, at his Death; then the Marriage takes 
Effect, and the Wife being poſſeſſed of a Leaſehold Eſlate, 
the Huſband, in Conſideration of his Wife's having joined 
with him in the Sale and Diſpoſition of her Leaſehold 
Eſtate, and alſo in Conſideration of the Delivery up of 
the Bond, by Indentures of Leaſe and Releaſe, grants, 
bargains, ſells and demiſes his own Leaſehold Eftate to 
Truſtees and their Heirs, to the Uſe of himſelf and his 
Wife, for their Lives, and the Life of the Survivor of 
them, Remainder to the Heirs of the Wife, and cove- 
nants, that he was ſeiſed in Fee; then the Wife dies 
without Iſſue; but before her Death ſhe makes a Writing 
in Nature of a Will, and thereby deviſes the Premiſles 
ſo ſettled on her to the Plaintiff, and his Heirs ; and the 


Plaintiff after got a Releaſe from the Heir at Law of yr 
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= pughter with the Defendant Frant, enters into Articles, 
whereby he agrees to ſettle and convey the Premiſſes on 
he Defendant and his Wife, and their Iſſue; and the 
beſendant afterwards having Notice of the firſt Settle- 
nent, pays off the Mortgage, and takes an Aſſignment 
of the Mortgage Term; and this Bill was brought by 
the Plaintiff, as Deviſee of th eDefendant's Mother, to 
have a Redemption of the Term, and the Benefit of the 
Deviſe ; the Deferdant pleaded the Articles made on his 
Marriage, and that he was a Purchaſor for valuable Con- 
ſderation, and had no Notice. of the firſt Settlement, 
but would not {wear this Plea ; ſo the Plea being over- 
mled, and his Title ſet forth by Way of Anſwer, as 
before, 0 | 
It was now infifted for the Defendants, that admit- 
ting any Thing paſſed by the Leaſe and Releaſe to the 
Mother, under whom the Plaintiff claimed; yet that 
it was only a voluntary Settlement, and therefore ought 
not to take Place againſt, the Defendants, who were 
Purchaſors for valuable Conſideration, and as they pre- 
tended, without Notice, tho” this was not {worn. 

That the Settlement was voluntary, appeared from 


the Wife's having joined with her Huſband in the Sale 
of her Eſtate was nothing, that being only Leaſehold ; 
the Huſband had abſolute: Power to diſpoſe of it with- 
out her; and therefore her Conſent or Concurrence 
no Conſideration ; and as to the Delivery up of the Bond, 
that was now out of the Caſe, ſhe dying before her 
Huſband. | 101 . 

But zdly, it was inſiſted, that nothing at all paſſed 
by the Settlement, for it being only a Term in groſs, 
no Uſe paſſed to the Truſtees, by the Statute of 27 H. 8. 
which only raiſed an Uſe, where the Perſon was ſeiſed; 
that by the Leaſe for a Year, which was only a Bargain 


to veſt it as a Reverſion, and the Releaſe being to inure 


ts being made after Marriage, and the Conſideration of 


and Sale, no Uſe paſſed, and there was no Attornment 
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upon it, by Way of Enlargement of Eſtate, if nothing 
paſſed by the Leaſe; or if no Poſſeſſion was transferred by 
that, then there was no Eſtate whereon the Neleaſe 


could operate, and whatever Conſideration it might 


have in Equity to create a Truſt, could not affect the ! 


Defendants, who had both Law and Equity on their 
Side, Law by an Aſſignment of the legal Intereſt from 
the Mortgagee, and Equity as Purchaſors for a valuable 
Cunſkdermion.! ine boch . 
That beſides, the Eſtate ſettled on the Mother, being 
only a Term for Years, the Limitation to her Heirs was 
void; and admitting it had been good, yet ſhe was under 
Coverture, and had no Power whatſoever to make a Will, 
and conſequently the Deviſe thereof to the Plaintiff was 
void ; and then the Releaſe of her Heir at Law. could 
have no Operation, nor had he any Intereſt in him to 
Releaſe 5 and then the Term went to the Huſband, he 
ſurviving his Wife, and conſequently this Settlement on 
the Defendants muſt take Places Ge. 
That the Huſband was alſo the Perſon intitled to take out 
Adminiſtration to the Wife; and therefore admitting this 
Settlement ſhould paſs the whole Intereſt in the Term, 
yet the Huſband might at wy Time take out Admini- 
ſtration to his Wife, and thereby entitle himſelf to it. 
On the other Side it was inſiſted, that the Huſband 
had actually taken out Letters of Adminiſtration" to the 
Wife; and tho he had not che Letters of Adminiftration 
in Court, yet it being ſent to the Maſter to enquire, whe- 
ther the Lands comprized in the Articles made on the 
Daughter's Martiage, were the ſame which were men- 
tioned in the Mother's Settlement (there being ſome 


Reaſon to doubt of it) the Court left the Plaintiff at 


Liberty to produce his Letters of Adminiſtration before 
the Maſter. 23 ly 03 D287 St 
And my Lord Chancellor was of Opinion, that either 
by Virtue of ſuch Adminiſtration, ' or by the Deviſe of 
the Wife operating as an Appointment, or by the Releaſe 


of the Heir at Law of the Mother, by ſome, or one 
3 a 
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Icbole Ways, the Plaintiff oughe to be let into a Re: 


mption of the Term; for tho the Settlement could 
not operate as a Leaſe and Releaſe, yet the Huſband 
being in Poſſeſhon, and not the Mortgagee, and there 
being the Word Grant in the Releaſe, it took Effect as 5 
Grant or an Aſſigument of his whole Intereſt at Com- 
mon Law; and tho”: it could not go to the Heirs of the 


„ see 


Wife, yet his Intention being plain to exclude himſelf 


fom the whole Intereſt of his Eſtate, he ſhould not 
ifter be admitted to derogate from it; and therefore it 
ſhould veſt in thoſe in whom by Law it might, which 
was the Adminiſtrator of the Wife; for as the Huſband 
intended to diveſt himſelf of the whole Fee, if it had 
been a Fee, there was no Reaſon, when it appeared to 
be a leſs Intereſt, that this ſhould not paſs ; and there- 
fore was of Opinion, that the Defendants ought to aſſign 


on Payment by the Plaintiff of the Principal and In- 
tereſt, but ſent it to a Maſter to enquire, as to the Value 


of the Lands. | 


Pinbury and Elkin. _ 
A Man by his Will deviſes all his Goods, Chattels, 


11 Fibruaty. 


and Perſonal Eſtate, to his Wife Eſter, provided, 4 HN. 


that if ſhe die without Iſſue by me, then 80 J. ſhall 


ſonal Eſtate 
to his Wife, 


temain to my Brother John Davis, and makes his Wife provided, 


Eꝛecutrix, and dies; ohn Davis dies in the Life Time 
of the Wife, and then the Wife dies, without Iſſue ; and 
this Bill was brought by the Adminiftrator of Fohn Davis 
lor the 80 l. and the only Queſtion was, Whether the 
Plaintiff had any Title to it upon the Words of this Will : 


that if ſhe 
die without 
Iſſue by me, 
then 80 J. 
mall remain 
to my Bro- 
ther 7. D. 
and makes 
his Wife Exe- 


There was no Doubt made, but that if the Devife over to curix. J. P. 


John Davis were good, the Plaintiff as his Adminiftrator 
would be intitled to it, tho' he died in the Life Time 


of the Wife, the firſt Deviſee ; but whether the Deviſe 


* 
* 


over in this Caſe was good, was the Queſtion. 


6 E 


dies in the 
Life Time of 
the Wife, and 
after the Wife 
dies without 
Iſſue: Whe- 


ther this Li- 


mitation to 
J. D. be g 

ſo as to in- 
title His Ad- 


* 


I ' * 0 
? miniſtrator to it. G. 


It was argued, that it was; becuuſe the dying without 
Iſſue of the Wife, muſt be intended, dying wichou 
Iſſue at her Death, and not whenever there ſhould be 
a failure of Iſſue of the Wife, which might happen 100 
| Years hence, or more, for that would be: a/Perpetuity, 1 
and not to be endured, and therefore; a8 dying Without | 
vis. either dying without 
Iſſue at the Time of her Death, or dying without Iſſue 
whenever the Iſſue fails, it ſhall not be conftrued in tho 
remoter Senſe of thoſe Words, but in the neareſt and 
moſt natural Senſe thereof, which confines it to the 
Time of her Death; and then the Deviſe over is good, 
and conſequently the Plaintiff well intitled to it, and a 
was cited by Mr. Willians 


Iſſue has a two-fold Meaning, 


Caſe of Nicholls verſus Hooper 
to that Purpoſe. N 


But it was argued on the other Side, that the Con- 
t of the Words, 
as they ſtand at the Time of the Will, and not from any i 
Accident after; that her leaving no Iſſue at the Time of hes 
Death, was an Accident ſubſequent to the making of the 
Will, and therefore of no Force to influence the Con- 
ſtruction of this Will; that the Words were general, and 
not confined to the Time of her Death; and therefore, 
whenever the Iſſue failed, by the Import of this Deviſe, 
the 80 J. was to remain over; but that being unlimited, 
and tending to a Perpetuity of a Chattel, was againſt 
all the Rules of Conſtruction hitherto allowed, which 
had never been carried beyond the Compaſs of -a Lite, | 
or Lives in Being; that it was true, if the Deviſe over |} 
were good in its Creation, the Plaintiff would be in- 
titled to it, notwithſtanding the Death of John Daus, } 
before it actually veſted in him; for tho it was but 4 | 
bare Poſſibility, and could not have been granted or ak | 
ſigned by John Davis, yet it might have been releaſed, | 
or however will veſt in his Executors or Adminiſtrators ; | 
jon, and againſt the 


ſtruction muſt be made from the Impor 


but here it was void in its Creat 
Rules of Law hitherto allowed. 
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My Lord Chancellor took Time to look into the Will, 
ut ſeemed to be of Opinion for the Deviſe, and took a 
Difference between a Dexviſe to one, and the Heirs of 
his Body; and that if he die without Iſſue, then to re- 
main over; and the Deviſe in the preſent Caſe, which 
yas only to the Wiſe tnerally, ard if ſhe die without 
ſue; chat in the firſt a Limitation of à CBHattel over 
would be void; but in this Caſe it was not a Deviſe over, 
but a Contingent or Condition precedent, which being 
fulfilled by the Death of the Wife, without Iſſue, the 
Deviſe over may take Place, as a new original Deviſe, 
not as a Remainder; for by the Deviſe to the Wife gene 
rally the whole Intereſt was not abſorbed, or taken up, as 
it was in Cafe of a Devife-to her and her Iſſue; and 
therefore upon the happening of the Contingency it 
might take Place; but this was thought by ſeveral to be 
all one, and would introduce a Perpetuity, ſince not con- 
fined to the Death of the Wife, or any Time certain; 
and who malt have it in the mean Time; but my Lord 
would conſider of it. St ial I e a 
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In CURIA CANCRELLARIK. 
Caſe zog. Marks verſus Marks. 
2 ae, Marks having Iſſue three Sons, William his 
B. his eldeſt, ) eldeſt, Nathaniel his ſecond, and Daniel his third 


who died in 


his Life Time, Son; and William the eldeſt Son dying in his Father's 
Dans.s Life Time, leaving Iſſue only a Daughter; the Father 
and 6. and D. afterwards by his Will in Writing, deviſes the Eſtate in 


3 Queſtion to Anne his Wife, for her Life, and after her 


ind after be: Death to his Son Daniel and his Heirs, provided, that if 
Death ro D. Nathaniel do within three Months after the Death of 


and hisHeirs, * . ; « 
2 1 my Wite pay to Daniel, his Executors or Adminiſtrators 
that if C. . 

within three the Sum of 500 l. then the ſaid Lands ſhall come to my 


Months atter Son Nathaniel and his Heirs : The Wife lived {ſeveral Years 
the Wife pay after, and during her Life, Nathaniel died, leaving the 


to D. the 


Sum of 5001, Plaintiff his Heir, and the Wife dying about two Years 
_ ago, the Plaintiff brought this Bill within three Months 
main to C- after her Death, praying, that upon Payment of the 
and hisHeirs. 1 

c.diedin the J00 J. he might have a Conveyance from the Defendants, 
rhe Wife, the ſome whereof had Mortgages upon the Eſtate, made to 


Heir of C. them by Daniel; and the Wife of Daniel by Order of 


* from her Husband, ſhe inſiſted on a Settlement of tho 


Hen a he Lands, and as between the ſeveral Defendants, the Que- 
Teſtator. 2 a ſti on 


Advantageof Court being admitted to put in her Anſwer n 
c 


— 
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lion was, which of them had the better Title, either 


o the enen, if that were to come,inlieu of the Land, 
or tO the Land itſelf, m Caſe the Payment could now 
not be admitted, àpd that depended on Notice, or not 


Notice of the Will amongſt theinſelves; but the pr 


cipal Point was, Whether this. 500 U. being to be paid by 
Nathaniel. within a limited Time; and he dying before 
that Time came, Whether his, Heir at Law could now 
on Payment of the Money make à Title to thoſe Lands, 
for it was agreed he was not Heir at Law to the Teftator;, 
but the Daughter of the eldeſt Son. 


1 


It was argued, that the whole Value of the Lands was 


but about 1000 J. and that the Intention of the Teſtator 


was to divide it equally between his two younger Sons; 
and that if Nathaniel had the Lands, he ſhould pay his 
Brother Daniel 500 l. out of it; but whether that Pay- 
ment could now be made, that is, Whether it were not too 
late, and the Time lapſed for Payment of it by the Death 
of Nathaniel, was the ſingle Queſtion. 

It was argued by Sir Thomas Powts and Sir Robert Ray- 
nond, that it was not, and they cited and relied on the 
Text of Lit. and the Comment of Cooke thereon, Co. 
Lit. 205 b. 219 b. that where a Feoffment is made to 
one, and his Heirs, upon Condition, that if a Feoffor 
do within ſuch a Time pay ſuch a Sum of Money to the 
Feoffee, Oc. that tho' the Feoffor die before the Day; 
that his Heirs may perform the Condition for the four 
Reaſons therein mentioned, and principally, becauſe a 
Time being limited for the Payment of it, and the 
Feoffor dying before the Time, as that was the Act of God, 
ſo the Feoffee had no Wrong done him when the Money 
was paid, Whether it were by the Feoffor or his Heirs ; 
and Sir Robert Raymond cited 1 Chan. Caſes 89, and the 
Cale of Bertie and Falkland, 3 Chan, Caſes, that it was 
laid down as a Rule by my Lord Somers; that where the 
farty might be put in as good Plight, as where the Con- 
dition itſelf was literally performed, that this Court 
would relieve, tho the Letter of it were not ſtrictly 
1 9 performed, 


4 
2 


8 De T. rann Naſche, 171 = 
tformed, as Payment of Money, Wa but Where 
2 was kr ran as in the prindipal Caſe — 
ard no R F te or Value could de put on the 
Breach of it, there no Relief could be had for the 
1 of it. 6 0 q mY Mb 18 ann. wh il N 4 
On the other Side it was argued by Serjeant Hwy 
and Mr. Mend, that the Caſe in Ch. 1 de be in Na. 
ture of a Mortgage; that it was to relievs ugainſt u For. 
ſeiture by Non - Payment of the Money at the Day Which 
may be good, even at Law, much more in this Court; 
that there was a wide Difference betwern à Condition 
precedent, and a Condition ſubſequent, -| that that was a 
Condition Subſequent, and for reveſting of the Eſtate, 
and the Condition deſcended on the Heir, and conſe 
quently might be performed by him, tho not named; 
that this was a Condition precedent, and for the new 
Creation of an Eſtate in a Perſon who had no Right or 
Title before, and was not Heir at Law; that this was 


* 
- , 5 2 , 
2 wk id | 


Perſonal in Nathaniel, that he had not us in re, nor ad f 


rem, and could neither have deviſed, releaſed, or extin- 
guiſhed this Condition; that it was a bate Poſſibility, and 


make it good. 


he dying before it was performed, his Heir could not | 


But the Maſter of the Rolls ſaid, this was not a Con- | 
dition at all, becauſe that is only ſuch as may be per- 
formed by the Party himſelf, from whom it moves, or 


his Heirs; but this in the preſent Caſe is to be performed 


by a third Perſon. 24ly, This is not in the Nature of a | 
Remainder to Nathaniel, becauſe the Deviſe to Daniel is 


not in Tail, but in Fee; and a Remainder can only be 


after an Eſtate Tail, or a leſs Eſtate ; but this being after 


a Fee, is an executory Deviſe, it may be called a Pol- 


fibllity in the largeſt Senſe of that Word, but tis not 
ſtritly ſuch, for nothing was veſted in Nathaniel, which | 


he could either grant or releaſe, nor did any Thing 
deſcend to his Heir; that Heirs in this Caſe were not 
named to take by Purchaſe, but by Deſcent ; that the 
Reaſon of their being named was to denote the Qu 
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of. the Ee which Nabil was to — — 
them my Bfiate originally, and cited pany 10 
c and Brets und Rigden s:Caſc, Plow. Cm. 1903 bv: 
But the Council inſiſted, chat the Poſibiliry of ies 
forming this Conditzon, was an Intereſt or Right; or Sen- 
till Juris, which veſted in Nathaniel himſelf, that he ſurs 
7 therefore this diered from 
Brett s that conſequently ſuch Right, 
Poſſibility, or Intereſt de ſcended to his Heir and — 
be performed by him, as before the Statute de donis, the 
Pollibility of Reverter deſcended: to the Heirs of the 
Donor, and cited Purefoy and Roget's Caſe, 2 Sand. ant 
the Earl of Kent's Cale Cro. Car. 358, Pell and Brown's 
Cale, Cro. Fac. 591, 8 Co. Matthew! Munning's Caſe; and 
ſome others, but the Caſe being thought a Matter bf 
great Difficulty, the Maſter of he Rolls appointed chem 
to ſpeak to it again, when the Court was full. 

Afterwards'in Mich. Term. 5 Georg. 1. it wii by he 
Lord Chancellor, and Maſter of the Rolls decreed, 2 the 
Plaintiff, on Lit. Seck. 334, 335, 3367. Co. Lit. 105, 
206-7, and they ſaid, that tho a Condition was not in 
frifinek of Law deriſeable; yet ſince the Statute of 
Uſes, the Deviſee may take Benefit of it by an equitable. 
Conſtruction of that Statute, and that Nathaniel wr 
have releaſed or extinguiſhed his ys $07 9 


Hewitt verſus rü Cafe 304. 


NE William Stringer being ſcifed in Fer of un n ke ac 

Eſtate in Right of his Wife, and having Iffue only ding Ive 
one Daughter, who was about the Age of 10 Years, ter, Joint d 
Stringer and his Wife enter into an 


etuent with the de Mie 
Phincff for the Sale of this s Bflace3 and that our of che Land, and 


that 


agree 
Purchaſe- 5! 6oo 1. parr 
s the 

ehaſe Money ſhould be ſettled in Manner following, . 30 l. 1 Vest, the Intereſt thereof to bs 
pad the Husband during his Life, and after his Death to his Wife for Life, and after their Deaths 
the Intereſt to be paid to ſuch Daug ter or Daughters, as ſhall be begotten between them, till they 
A attain their reſpective Ages af 21, orbe mattied; and then the ptineipal Sum to ſuch Daughtet 

or Daughters ; but in Caſe there ſhall be nv Daughter, then to the Survivor bf the Husband or 

ife. A. married the Dau hter, and in Conſidetation of this 600 l. made a Settlement on her, the 
Daughter died in the Life Time of her Father and Mother; and ſoon after the Mother died without 
Ilue, the Husband is intitled to it as her Adminiſtrator: 


_ Ds Formamo. Faſche) 11s. 
 PutchaſeoMoney; oli ſhould he fecrired as 4 Proviſion 
for the W ie an her Children, and Contehances were 
executed to the Plaintiff laccbĩdingly ; and the C00 part 
of the Purchaſe · Money was ſetured by Way of -Mor:. 
th e en to be paid to Milliam Stringer, ' the Huſband, 


1 


during his Life; und after his Death tu Bis Wife, for ber. 


Life} and after their Deaths, then the Tntereſtitobe-paid to 
ſuch Daughter or Daughters as ſhall he begotten be- 
tween them, till they ſhall attain their reſpeclive Ages 
of 21 Years, or be married; and then the ſaid phineipal 
gum of 600 4' to ſuch Daughter or Daughters equally 
between them; and in Caſe there ſhall be no ſuch 
Daughter or Daughters, then to the Wife, in Caſe ſhe 
ſhall ſurvive her Husband ; but in Caſe; he ſhall ſurvive 
her, then to the Husband, - his Executors and Admini- 
ſtrators. Met BY nenn 7] '/ 298 Ji. 07 28 BY 

I The Defendant Ireland intermarried with the Daughter 
which Stringer and his Wife had before this Settlement, 


= 
— 


and in Conlideration of this 60H . made a Settlement on q 


her; the Daughter died in the Year 1708, and in the 
Year 1715 the Mother died, Ireland took out Admini- 


ſtration to his Wife, and by Virtue thereof claimed this 


600 J. Stringer the Husband claimed it, | as: {ſurviving his 
Wife, and there was no other Iſſue, ſave only this 
Daughter, which was born 10 Years before the Settlement. 

And now the Plaintiff brought this Bill in the Nature 

of an Inter- pleading Bill, that he might know to which 

of the Defendants he might with ſafety pay the Money, 
and it was decreed for the Defendant Ireland; for it was 

{aid it could never be the Intent of this Settlement to 

provide for Daughters which might probably be never in 

eſſe, and in Fact, as the Caſe has happened, never were in 

| eſſe, and to leave a Daughter, which was then about 10 

Years of Age, had never done any Thing to diſoblige 
her Parents, and was wholly unprovided for, without 


any Proviſion at all; that tho' the Words ſeemed to have 
| 2 ien a future 
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; future Relation from the Time of the Settlement; yer 
che Intent was only futurely, as to thoſe which ſhoude 
be begotten at the Death of the Father and Mother, 

hat this Daughter came within that Conſtruction, that 

ir was like a Limitation to one and his Iſſue, Procneatis & Limita- 
or Procreandis, that if it were Procreatis, it would take 99 19.90. 
in thoſe born after; if it were Procreandis, it would let Froveatis = 


oP. Fog! . takes in thoſe 
in thoſe born before; ſo here the Intention never was born afieh,10 
to exclude this Daughter, and conſequently the Defen- Iſſue, Procre 
dant her Husband is intitled to it, and it was decreed: ae - e ud 


R 21. to thoſe boru 
cordingly with Coſts. 


before. 


Warner verſus Hone. 3 

il Homas Gladwin being poſſeſſed of ſeveral Leaſchold A Revit of 
Houſes for ſeveral Terms for Tears, makes his Will, Iztereſt 10. 
and thereby deviſes his {aid Leaſehold Houſes to Anne three Sons 
his Wife for her Life, and after her Death, I give and 4 = Gol 
deviſe the ſame to Alice Bunion, and her three Sons — 


equally ainongſt them. Common, 


4 tho? there is 
no Mention of any Diviſion to be made. 


And it was decreed, that they took as Tenants in 
Common, tho' there was no Mention of any Diviſion 
to be made, or equally to be divided between them; 
and accordingly the Plaintiff, who was Adminiſtrator 
of Alice Bunion, and had brought this Bill for an Ac- 
count of the Profits, had an Account of the Profits 
for the Time paſt, and that he ſhould be let into a 
fourth Part of the Rents and Profits for the Time to 
come, | 


6 G Atwood 
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* = Atwood verſus e 


A Wi can- N. this Caſe it was held, per Cur', that a Wife can. 


iy e or not, either by herſelf or her Procheis Amy bring «| 
Ah, bring Homine Replegiando againſt her Husband, for he has by 


a Homine 


blasen. Law a Right to the Cuſtody of her, and may if he 
gainſt bor think fit, confine her; but he muſt not impriſon her, if 
be does, it will be good Cauſe for her to apply to the Spi- 
ritual Court for a Divorce, Propter Sevitiam, and the 
Nature and Proceedings in the Writ de Homine Reple- 
giando, ſhow that it cannot be maintained by the Wife 
againſt her Huſband. | * 
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Spence verſus Allen. Cale 30f, 
N this Caſe. Interrogatories, and the Depoſitions of A new Set 


of Interro- 


Witneſſes taken on them, had been ſuppreſſed, for gatorics al. 
that the Tha ag were leading, and then Publica- — 2 
tion paſſed; and now the Court was moved, that a new {mm being 
St of Interrogatories might be drawn and ſettled by a fppretied, as 
Maſter for the Examination of this Witneſs, whoſe Evi- © © 
dence was very material, and yet muſt be wholly loſt if 
the Court would not indulge them this Way ; and tho' 


the Practice has been always againſt it, and it was in- 


lifted to be of dangerous Conſequence; yet one Prece- 
dent being produced to this Purpoſe, and the Interroga- 
tories which had been ſuppreſſed were ſuch as might have 
been drawn by many other Council, without any Ap- 
prehenſion of their being leading the Court to let in the 
Party to the Benefit of this Witneſs's Teftimony, ordered 
Interrogatories to be put in, and ſettled by a Maſter fox 
is Examination over again. 
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Whether a | "INE Crokroft being poſſeſſed of a Term for Years, 
weder ma. J determinable on the Death of his Wife the 16th 


ndr by of aprt 1604, borrows of the Defendant the Bum cf 
buying itt = YO,” and the 18th of Fuly 1704, he borrows of the 


Prior | 


branck as a Defendant a further Sum of 83 J. and gives him a Bond 
A for both; in Hill. Term 1504, the Defendant obtain 
Agamen Judgment on his Bond againſt Crokroft ; but before he 
of whe firlt had taken out Execution, v g March following, Crokref; 
15> Mortgages this Term to the-Plaintiff, who was an At- 
torney, and had been concerned for him as ſuch in ſeve- 
ral Cauſes, and had expended ſeveral Sums of Money 
for him therein, which are mentioned to be the Conſide- 
ration of the Mortgage; and on the 10th of the fame 
Month purchaſes the Equity of Redemption; on the 
23d of the ſame Month the Defendant takes out z H. 
Facias on his Judgment, and this was fold thereon by 
the Sheriff to one Harriſon, but this was in Truſt for 
the Defendant ; after which the Defendant having Notice 
that there was an old Mortgage ſtanding out, which 
was made the 21ſt of Fuly 1699; he 8 an Aſſign- 
ment of that Mortgage, and alſo takes an Aſſignment of 
a Judgment, which one Sparks had obtained ſome Years 
before againſt Crokroft, and for the Mortgage he paid 
144 J. and on the Judment about 30 J. and the Plain- 
tiff having brought his Bill againſt the Defendant, had a 
Decree at the Rolls to be let into a Redemption, on Pay- 
ment only of what he had paid for the Aſſignment of the 
Mortgage, for that, as it was held, he could not ſo 
tack his own Judgment, and the Judgment of which he 
had taken an Aſſignment to the Mortgage, as to witl- 
hold the Term from the Plaintiff, who had now not 
only a Mortgage, but had alſo purchaſed in the Equity 
of Redemption; and the Defendant thinking himſelf 
agrieved by this Decree, did now Appeal from it. 
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And it was argued for him, - that he ought to hold 
this Term till both his Debts were ſatisfied, that it was 
ike the Caſe of a third Mortgagee buying in the firſt, 
that he ſhould hold out the ſecond Mortgagee, till his 
whole Money ſatisfied ; that the Plaintiff was an Attor« 
ney, and the whole Conſideration of this Mortgage and 
purchaſe was made up of Bills of Coſts, and Buſineſs 
done; that his Deeds in Truth were antidated, and that 
there was little ox nothing due to him. 

On the other Side it was argued by Mr. Vernon, that 
the Difference had always been taken between a General 
Incumbrancer- by Statute or Judgment, and a Purchaſor 
or Mortgagee; that the one was no lien on any particu- 
lar Part of the Eſtate, but affected it only at large, 
whereas in Caſe of a Mortgage or Purchaſe, the Party 
contracted for that particular Part; that if a Man had 
confeſſed 20 Judments or Statutes, the laſt could not by 
buying in the firſt hold out all the intervening Judgments; 
which the Court agreed to be ſo, becauſe, when the 
Debt on the firſt Judgment was paid, that Security. de- 
termined and expired of itſelf; and Mr. Vernon ſaid, 
he had always taken the Courſe to be, that a Judgment 
Creditor could not any Ways mend or better his Secu- 
rity, by taking in a Prior Mortgage, and cited the Caſe 
of Sir William Baſſet to that Purpoſe; and he, likened it 
to the Caſe of a Dowreſs, which muſt take as the Law 
gires it; but 2 Jointreſs contracts for the very Eſtate it- 
ſelf; that this Was but a Term for Years, and there fore 
not affected with the Judgment till the Fi. Fac. lodged in 
the Sheriff's Office, which was not done till the 23d of 
March, long after the Plaintiff's, Mortgage and Purchaſe; 
that this was the ſtronger, becauſe Crokroft had not the 
legal Intereſt of the Term in him neither; that he had 
only any equitable Intereſt in it at the Time of this Exe- 
cution taken out; and tho the Sale of the Term might 
m Equity paſs that Intereſt, yet it ought not to hurt 
the Plaintiff, or hold him out, who was a prior Pur- 
chaſor; that there was no Proof of antedating, nor did 
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it appear, that the Conſideration of the Plaintiff pur. 
chaſe was made up as the Defendant pretended; but at 
laſt the Defendant offering to go before a Maſter, and 
to pay him all that he could prove to have really paid, 
or to be really due to him, ee with Intereſt and 
Coſts, the Plaintiff was adviſed to comply with it, and 
to turn his Purchaſe into a Mortgage, which he conſented 
to, and ſo the Cauſe went fl. 
But my Lord Chancellor, and ſeveral at the Bar ſeemed 
not to agree to the Diſtinction taken by Mr. Vernon but 
thought a Judgment Creditor might as well ſecure him- 
felf by taking in a prior Mortgage, as the third Mort. 
gagee, for that his Judgment was a hen on the Land, 
and when he gets in a prior Mortgage, that ought not 
to be taken from him till Payment of his whole Debt. 
On Appel And in this Cafe one Queſtion was, Whether on the 
Kell te yů Appeal the Party might be admitted to read to any Thin 
Lord Chan- which he had not before proved on the firſt hearing; — 
Cauſe is my Lord Chancellor was of Opinion he might, for that, 
the levy þ as he faid, it was to be inrolled as his Decree, and the 
ar Liverty Appeal was only to give him an Opportunity of hearing 


read new | 

Proof, and what could be offeted why he ſhould not inroll it as his 
can againſt Decree 3 and therefore the Cauſe was intifely open, and 
the Deere. the Party at Liberty to offer what he could againſt his 


ſigning and inrolling the Decree, | 


Caſe 309. Augier verſus Augier. 
In what Caſes HE Plaintiff brought this Bill by her Pyochein 


a Court of 


Equity will | | Amy, againſt the Defendant, her Huſband, for 4 
wif: all. Tpecial Execution of Articles, whereby the Defendant 
mony, tho Was to allow her 52 l. per Ann. ſeparate Maintenance. 


ſhe may have | 
a Sentence for it in the Spiritual Courts. 


It appeared in the Cauſe, that the Plaintiff brought 
1200 J. Portion to the Defendant, who was a Hop Mer. 
chant, and lived in Southwark, and was a Man of good 
Credit and Buſineſs, and ſoon after Intermarriage, ſuch 
wares Differences 


ee 
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biherences aroſe between them, that it — impoſible 
ſor them to live together any longer. 7 

On the Plaintiff's Part it was proved; that the Defen- 
nt had ſeveral Times beat and abuſed her, that he had 
her with a Horſe ane tore ber Head Cloaths; 
ind deny'd her Neceſlaries. 

On te Defendant's Part it was . den the Plain- 
if was a Woman of a moſt _ moroſe, and mali 
cious Temper; that ſhe would ſuffer none of the De- 
ſendant's Friends or Relations to come to the Houſe; 
that ſhe had aftentimes affronted the Defendant's Father 
(who as it was proved in the Cauſe, was a Man worth 
20000 J.) and Mother; that ſhe did all ſhe could to 
nlify and expoſe the Defendant ; that ſhe chaſe to wear 
the dirtieſt Cloarhs ſhe had ; that ſhe would often, when 
Cuſtomers were in the Shop, take Occaſion to come out 
md aſk for Money to buy her Bread, tho it was proved 
the Defendant kept a very plentiful Houle; that he allowed 
the Plaintiff; even to Superfluities ; that he had made her 
Preſents of fine Cloaths, -a Gold ſtriking Watch, and ſe- 
reral other Ornaments z that the Plaintiff was addicted 
to Brandy, and other ſtrong Liquors to exceſs ; 
that ſhe was guilty. of the moſt provoking, diſdainful 
Behaviour towards her Huſtand; — that at laſt 
ſhe left him for about two Months, after which ſhe 
lidelled in the Spiritual Court for Separation and Alimony; 
and whilſt the Cauſe was there depending, the Defendant 
entred into the Articles in Queſtion, with one Abell, in 
Bebalf of the Plaintiff, whereby the Defendant agreed to 
allow his Wife 52 J. per Aun. ſeparate Maintenance, and 
to permit her a4 hve where ſhe thought fit, without any 
Moleſtation or Diſturbance from him; but the Defen- 
dant being deſirous to have his Wife home again, and to 
come to a Reconciliation: with her, for ſome Time had 
withdrawn the Payment of this Allowance, which was 
to be 20 3. a Week; therefore to have the Arrears for 
the Time 1 and che growing Rents and Payments 

I during 
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during the Time of their Separation, this Bill was noy bo 
brought. et TR 1901220}; She and; 
The Defendant inſiſted, the Plaintiff was not intitled - 

: to the Aſſiſtance of this Court for carrying theſe Arti- (0 

cles into Execution; that to decree that, was to decree D 
a Separation, which was the Buſineſs only of the Spiritual th 
Court; that Alimony continued no longer than till they W 
became reconciled; and conſented to cohabit; but if be 
theſe Articles be decreed to be executed, no Recbncilia- th 
tion afterwards could ſet them aſide; that the Wife in W 


this Caſe was not at all bound; that the Articles were only 
ſigned by Abell, and not by her; and therefore it is un- 
reaſonable, that the Huſband ſhould be faſt, and the 
Wife looſe. ; e | 1 þ 
On the other Side it was argued, that theſe Articles 
ought to be carried into Execution; that they were in- 
tended to ſupply the Sentence in the Spiritual Court, 
and to prevent the Charge and Trouble of a ſolemn Liti- 
gation there; that the Huſband, by entring into them, 
had given Sentence againſt himſelf, and could not be 


— SDP... 


N 
charged, even at Law for any Debts of his Wate's; that tt 
the Huſband and Wife were often conſidered in this V 
Court as ſeparate Perſons; that tho' this Court could not to 
decree Alimony, yet it might decree Execution of Arti- to 
cles according to the Parties own Agreement; and ſeveral C 
Precedents had been in this Court to that a8 th 
Sir James Oxendon and his Lady, and a Caſe of Catting ol 


and Catting, and ſeveral other Caſe. 
My Lord Chancellor was of the ſame Opinion, and 
ſaid, that to decree an Execution of theſe Articles, was 
not to invade the Juriſdiction of the Spiritual Court; 
that the Intent of theſe Articles was to {ſave the Expence 
of a Sentence in the Spiritual Court; that if theſe Ar- 
ticles could not be decreed here, they would be of no 
Force any where ; that there was no Remedy upon them 
at Common Law, for there the Wife could not fue her 
Huſband ; that it could not be pretended that the Spin. 
tual Court had any Power to decree a Performance 0 
1 them; 
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dem; , that where a Husband makes a Grants en 
ſor the Wife, he is not chargeable by Law for her Debts; 
but tho! that were ſo, yet to avoid the Expence he might 
he put to in defending ſuch Suits, he ſent it to a Maſter 

to {ettle a Security to indemnify him againſt the Wife's 
Neb and deereed the Arrears and growing Fayments of 
the, 2. Per Ann. to be paid to the ife, and ſaid, thi 


was not a Decree of A bay, or to decree a Carat 
tetween them, for that they might whenever they 
thought fit come together again, and then the Articles 
vould be no — binding. 
Wilſon verſus Skinner. 9 
An . 
born Child 
J Ses of a Free- 
the reſt for their dee S * a 1 of 4 tall 
la Perſonal Eftate, . . 8 ani „Ao * e 
| 2 a Cuſtotnaty Share 
'- 2dly, It was apreed as an 8 t that where "ge wa 
a 9850 died 15 teſtate, leaving a Wife and Children; Freeman of 
that one third Part of bis Perſonal Eſtate, and the onal Eftare, 
Widow's Chamber was to go to the Wife, one other Third ae 
tothe Children; and the dead Man's Third to go according — 
to the Statute of Diſtributions, viz... two Thirds to the dying — 
Children, and the other Third to the Wife; and that og te 
the dead Man's Third was not at all under the contra] 1 
ah, Cuſtom. . * | _ ©: 1 tions. 
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Gale .. Bacon verſus Clerk. . 
OLE, 4PBraham Clerk, Father of the Plaintiff and Defendant? 
Poſeſſon, being ſeiſed of an Eſtate in Poſſeſſion in London and 


verſion Ex. Middleſex, and of another Eſtate in Reverſion, in the County 
lde Dean of of & expectant on the Death of Horatio Herne, by his Will 
7.5. deviſes deviſes his Eſtate in London and Middleſex to his Wife for 
Foſſeſſon to Life; and after her Death, to the Defendant his Son, and 


his Wife for- . . | 8 .. » ©"! 1 
Life; and his Heirs; and alſo deviſes his Eſtate in the County of 


_—_— 4 S. to the Defendant, and his Heirs likewiſe, from and 
er, he de- after the Death of Horatio Herne, upon Condition, ne- 


fare in Po. vertheleſs, that my ſaid Son ſhall pay unto my Daughter 


lie Wie Elizabeth (the Plaintiffs Wife) the Sum of 1000 J. with- 
Death, and jn 1 2 Months after the Death of Elizabeth Herne; and 


likewiſe his £ : 
Reverſion, to if he does not pay the ſaid 1000 J. that then my fad 


his Son, up- 


eon Cendition Daughter ſhall enter into my ſaid Lands and Eſtate in 


be a taid London and Middleſex, and receive the Rents and Profits 


roco 1. with- thereof till the ſaid 1000 J. ſhall be paid. The whole 


in 12 Month t . 
afier the Eſtate was about 230 J. per Ann. Elizabeth Herne died in 


TIE | 1 
rages 1713, ſoon after the Teſtator's Death; but the Teſtators 


1 that Widow and Horatio Herne were both {till living. , 
; An 


Rer. J. D 
died, living Y be 
the Wife and J. S. on a Bill brought by the Daughter and her Huſband, decreed the Portion to 
railed, tho? neither of the particular Eſtates were determined, 


. 
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And this Bill was brought to have the Reverſion 


plaintiff, with Intereſt, from the Death of [Elizabeth 
ferne; the Cauſe came on only on Bill and Anſwer; 
ind therefore, tho it was ſaid, the Reaſon of appointing 
this 1000 J. to be paid within 12 Months after the 
Death of Elizabeth Herne was, becauſe ſhe had an Eſtate 
of 130 L. per Ann. for Life, which after her Death came 
to the Defendant ; yet there being no Proof of that, it 
could have no Weight at all in the Caſe 

For the Plaintiff it was urged, that tho the Eſtates 
which were to be the Fund for raiſing this Portion, were 
yet but Reverſions; yet the Portion became due from 
12 Months after the Death of Elizabeth Herne; that 
this was a Charge on the Eſtate in Equity from that 
Time ; and therefore it ought to be raiſed by a Sale of 
the Reverſion, and Intereſt, to be computed from the 
Time it became due; that the Clauſe which gave her a 


Power of entring, in Caſe it were not paid, was only 


an additional Remedy; and therefore ſhe could not enter 
whilſt the Life Eſtates were in Being; yet that was not 
to poſtpone the Time of Payment of her Portion; that 
if ſne muſt wait till the two Eſtates for Life fell, ſhe 
might never have any Portion at all; that this Condi- 


tion being annexed to the Deviſe of the Eſtate to the 


Heir at Law, was void at Law z but yet it amounted to 
a Charge in Equity, then it was uſual to decree a Sale 
of ſuch Reverſions, as has frequently been done of Re- 
werftonary Terms for Years, that Children might not be 
without their Portions when they have moſt Occaſion for 


them; that if Elizabeth Herne had been ſtill living, tho? 


the two Life Eſtates had dropt, yet the Plaintiff could 
not have demanded her Portion; but now Elizabeth Herne 


being dead, tho the two Life Eſtates are {till in Being, 


yet her Portion is become due. 


On the other Side it waz argued, the Intention of the 


Teltator was plain, that this Portion ſhould not be raiſed 
Ul the Eſtates fell in, that he had therefore given her a 


* 


I 
theſe Eſtates ſold forthwith, and the 1000 J. paid to the 


Power 


3 De arr. & Mich. 1 718. 
Power ef Entry, to receive the Profits) in Cafe the 
Portion was voc paid; which per ths Coald der dn 
whilſt the Eſtates fot Life continued; that tho Deſtndant 
was Heit ac Law, and by this Conſtruction of "allowing 
Intereſt, might be {6 loaded as to have nothing leſt; 
that the Courſe of ſelling Reverſionaty Terms to: raiſ. 
 PortiOns was new; and my Lord Comper declared, had ir 
een res integra, he would not have done it; that there. 
fore it ought to be carried no furthet; that à Caſe of 
Butler and Duncombe was now under my Lord's Conſide- 
ration on that very Point. e ee 
But the Maſter of the Rolls was of Opinion, that it 
was not the Teſtator's Intention this Portion ſhould wait 
till the Reverſions fell in; that the Eſtate being deviſed 
to the Heir at Law, the Condition was plainly void at 
Law, according to Boraſton's Caſe, 3 C. 20, that the 
Eſtates for Life being ſtill in Being, the Daughter had 
no Remedy but in a Court of Equity to have her Por- 
tion raiſed ; that this amounted to à good Charge in 
Equity, and that Decrees for Sale had been frequent in 
the lite Oaſes; and therefore decreed the Reverſions to 
be ſold,” and the 10007: to be paid to the Plaintiff, with 


ann aw ama” Gan O£#Am _ _wa©y_ _ i. v cos coca co cc caqcacanuaca co G a. ad_qiqtqs.ec 


Intereſt from 12 Months after the Death of Elizabeth p 
Herne, arid ſaid, the Glauſe which gave a Power of. Entry, 
was only to be intended, in Cafe the Eſtates for Life fell a 
in the mean Time, ſo that ſhe might thereby enter, not WM 1 
to delay the Payment of the Portion till that Time. ? 
by x FIR . 18 bd 3060 B 4 | 4 BI? ft 
Caſe n N | Anonymous. 3 1 
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ka of b TT was agreed in this Caſe, that Tradeſmen who t 
truſt a mar- ; 


kev ena agg > t a married Woman for Neceſſaries, ſhall recover | 
wich Necel apainft the Huſband, ſo far as the Goods taken up ap- 


ſaries ſuita- e a | | 
ble to the PEAT to be neceſſary, according to the Degree and Qus- 01 
— or lity of the Huſband ; but if a Man lends ſuch married tt 
the Husband, Woman Money, wherewith to buy Neceſſaries, and ſhe 4 

all recover IM | „ „„ 7 BY 

of the Huſ- 3 . 1 FAS | 4 accord- 

bud: yer & So ofa ie i anna ted achetadll, annot ſie the Husband; 
any Perſon lends her Money which is actually laid out in Neceffaries, they cannot fue | . 
a 


but Equity will ſuffer ſuch Perſons to ſtand in the Place of thoſe of whom ſuch Neceſſaries were 
bought. W's 


. e ia | 
- — cn. —— Orr rc 1 — — —— . — . — 4 
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— lays out the Money, that a Perfon "oh 
lent the Money, has no Remedy to recover it againſt rhe 
Huſband; and this was agreed to be a ſettled ark iſtinction 
in Scott dnt Manby's ' Caſe, and other Cafes; and 
_— the Plaintiff, who in this Caſe had ſu; pplied the 

an with Money in her Neceſſities, and now brought 

ill againſt the Executors of the Huſband; for a 
ran of Aſſets, and à Satisfaction thetestit of his 
Debt, could have no Relief on that Head, though the 
ns; unkind and cruel Ulag & of the Huſband was 
proved; and that the Money lein was actually laid out 
and applied for Neceſſaries; but yet tlie Maſter of the 
Rolls ſaid, the Plaintiff ſhould tand in the Place of 
thoſe Tradeſmen, who had ſupplied the Wife with Ne- 
ceſſaries, and be let into a Satisfaction for ſo much as 
he could prove to have been advanced or delivered to her | 
by them, as Neceſſaries, as they themſelves ſhould have 
been, if they ons been Plaintiffs, but for POE 


more, 


Lady Pierpoint velfus Lord Chin, Eaſe 313: 


HE Duke of Kingſton, on the Marriage of hls oe 2 


Son the Lord Kingſton, ſettles Lands to the Value! tiage, ſettles 
of about 900 I. per Ann. to the Uſe of himſelf for Haiclt f0r 
Lite, Remainder to his Son the Lord Kingſton for Life, lit, Re. 


2 mainder to 


Remainder to Truſtees for 500 Years; with Remainder the fon for 


"I 


to the firſt and other Sons of that Marriage, and the mainder to 
Term is declared to be, that in Caſe there ſhould be but — 4 
one Daughter, then ſhe to have 10000 J. for her Por- taiſing For- 


ons for 


tion; and if there ſhould be two or more Daughters, Daughters, 
hey to have 20000 J. to be equally divided between 2 


them, and to be paid at their reſpective Ages of 21 Years, der in 


tenance in 


or Days of Marriage, which ſhould firſt happen; and in e mean 


Ti m- 
* —_ Time, to have for their Maintenance 300 l. per — ace 


his 
„ "till their Ages of I 2 Years. equally between them, — „ Death 
The Son has 
6 K 5 and Iſſue a Son 
= 5 and a Daugh- 
* * dies: Whethez the Daughtes ſhall have a Maintenance out of this Reverſionary Term in 
e Life Time of her Grandfathet 2 


— — — —— — — — : — 
and from thence, till their Ages of 2 1, or Marriage, 400 1, 


per Ann. equally between them, the ſajd yearly-Main. 


tenances to be paid at the four moſt uſual Feaſts in the 
Year, the firſt Payment thereof to begin, and be made 
at ſuch of the ſaid Feaſts as ſhould fixſt and next happen 
after the Death of the ſaid Duke of Kingſton, and Lord 
Kingſton, or either of them; the Lord Kingſton! had 
Iſſue a Son the Lord Dorcheſter, and alfo a Daughter, 

And now this Bill was brought in the Life Time of 
the Duke, to ſubject this Term in Remainder, to the 
raiſing the 300 J. per Ann. for the Daughter's Mainte- 


- 


nance, till 12, and for the railing the 400 J. per Ann. 


from thenceforth, till the Portion became payable; and 
that this might be done by a Mortgage of the Term, 
the Direction being, that it ſhould be raiſed out of the 
Rents and Profits, which would, according to the Con- 
ſtructions in Equity in like Caſes, amount to a Direction 
for the Sale or Mortgage thereof, if neceſſary; and for 
this were cited theſe Caſes of Gerrard and Wright, Cotton 
and Cotton, Corbett and Maidwell, and other Caſes, where 
Reverſionary Terms had been decreed to be ſold or mort- 
gaged for raiſing Portions, even in the'Father's Life Time, 
where the Time of Payment was come. 

But this was oppoſed, and ſaid, 1/7, That no ſuch 
Direction had ever yet been given for the raifing of 
Maintenances only, whatever had been, done as to the 
Portion itſelf. 2h, That none would advance any 
Money on ſuch a Reverſionary Term, where the Rents 
could not be immediately Subject to anſwer the Intereit 
or if it could be raiſed, yet the Intereſt would ſo far 


eat into the Profits of the Eſtate, that it would not be 


ſufficient to raiſe the Portion itſelf when it became due. 
My Lord Chancellor ſaid, he was of the ſame Opinion 
with thoſe who had fat in that Court before him, that 
it was hard to extend the Conſtruction on theſe Settle- 
ments to. the Sale or Mortgage of ſuch a Reverſionary 
Intereft ; and that in Settlements drawn with Skill, there 
2 * ee 47 A 
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vas always a Reſtriction that it ſhould not be done till 
the Term commenced in Poſſeſſion; but ſince, there was 
no Reſtriction in the preſent Caſe; and yet this was only 
for railing the Maintenance, and not the Portion itſelf, 
Mortgage or Sale, be in Danger of being very much 
leſſened or ſunk; he ſent it to a Maſter to enquire and 


„ - 


fate the Value of the Eftate, and then to refer to the 


7 


Court for farther Directions. 
Biromſielf verſus Mytherliy. Gans 


N this Caſe, a Difference was taken by my Lord Chan- an Executor 

cellor, that if an Executor or Truſtee of Money, Inwiven: at 
places it out in the Funds, or on other Security, whereby . 
he gains conſiderably, that he ſhall have the whole Bene- . 


fit thereof to himſelf, in reſpect of the Hazard he run hall, if they 


— - 4 k 
of being a conſiderable Loſer thereby, which he muſt Tareres, 2 
they run no 


have born; but if ſuch Truſtee or Executor were an In- 1, Leu, 
ſolvent Perſon at the Time of placing out ſuch Truſt of one who 
Money, there the Ceſtui que Truſt ſhall have the whole goodCircum- 
Benefit gained thereby, as he only. could have born the 
Loſs thereof, if any had happened; the Truſtee or Exe- 

cutor, by Reaſon of his Inſolvency being incapable thereof, 

and conſequently running no Hazard at all. 


Babington verſus Greenwood & US. 


TEE Plaintiffs Father being a Freeman of London, A Freeman 
and having no Real, but only. a Perfonal Eſtate, his Intermar- 


does by Articles in 1694, on his Marriage with Frances wißt Tauftess 


bis Wife, now the Wife of the Defendant, in Conſidera- 10 aud gel 
tion of 1 500 J. Portion, to be paid to the Truſtees, N 
covenant within two Years after the Marriage, to pay 7 coo. more, 
1500 l. to the Truſtees; and his Wife's Father cove- hm d 
nants hkewiſe within the ſame Time to pay them 1 500 l. Years after 
; the Marriage 
| | for in a 8 
of Lands, 


and ſettled on the Husband for Life, Remainder to the Wife for Life, in lien and bar of her Dower 
ad Jointure, Remainder to their Iſſue; this is no Bar of the Wife's Cuſtomary Share. 


- 
= 
2 : +. 
* 4 Y 7 
2 - * = = — — - hy * 
£ — x — — — — — — — 
— — - . - * 2 — — — S — — 
2 by . p 4 = -— r: 2 — —— — tr" — == 
— —— —— a — — <> — 4 — — 
— — ; _H = — 2 * 2 8 — _ z ——— — — 2 £ — NET 
- 7 * by — _— \ 5 - — ad — 
— ——— ds — — Goo Gin rn — Coat D MA 7 "x — — — — AS — — — ——— 4 FS — w : — I 
: — — — — — — — N 2 — * — - — — — — — 
p — : 2 — = Heng i - - = . - a : 
= — Do — _ 2 * * 
— — — - — 
> — — - — & on a — - 
* * 2 = = 
- S =_ — — 
2 — . 
— 
— — = 
. : - _—— 
— — 


8 - yer 
- A 5 — ——— Be 
—_— 2 
— = 2 
a I 


— — ——— —— 
— 
— 


— N 


64 « 
* 4 % « pa 4 4 
math * P ate SED». vp: Tr JE ras 22 $1744 + 82 ” « 4p fy 4 Fore gh: ee . * 2 — 
= 42 $ * 
| | KS er wear —— 8 
A 2 . K 
7 — ay . » 9, 
i 7 wah * = 
4 : 1 15 * PIT * , =. > » » \ 1 = \ * 4 pe — . 1 
* N * 
. s oy © 2 7 A 
= ” 5 
* by * — C 
{ _ A x e 
s 1. - 0 : \ if * 9 * 0 
£ "4 $ 0 0 q 4 A's 4 
N a 8 1 = Te AS . | lm "be 1 „ nen OD 8 * * S , 2 
* * a 


re 


* 


Daughter's Portion, which two sums Hakire 
3000 i. are directed to be laid out in the Purchaſe f 
Lands, to be ſettled on the Huſband for Life Remainder 


to Truſtees during his Life, to preſerve Contingent Remain. 


ders, Remainder to the Wife for Life, for her Jointure, and 
in Bar of Dower; Remainder to ſuch Child or Children to 
be begotten between them, by ſuch Proportions, and in 
ſuch Manner as he by Writing or Writings atteſted by three 
or more Witneſſes ſhould direct; and for want of ſuch 
Direction to ſuch Child or Children, equally to be divided 


between them, and their Heirs; and for want of ſuch MW 


Child or Children, to his own right Heirs. The Marriage 
takes Effect, the two Plaintiffs are the only Iſſue of that 
Marriage; the Huſband in 1703, by Will deviſes 3060 ,. 
apiece to the Plaintiffs, to be paid at 2 1 and taking 
Notice of his Marriage Articles, and that a Purchaſe and. 
Settlement had been made purſuant thereto; he confirms 
that Settlement, and deviſes the ſame Lands to his Wife 
according to the Settlement, for Life, and after her 
Death to his Children the Plaintiffs ; and gives the Re- 
ſidue of his Perſonal Eſtate, except his Plate and Furni- 
ture, to the Plaintiffs, for their Lives, and in Caſe of 
their Deaths, to his Wife the Defendant, whom he 


makes Executrix, and dies; the Wife after his Death 


proved the Will, and gave Security to the Chamberlain of 
London for 5649 l. 9 s. 7 d., being the Surplus of his 


Perſonal Eſtate ; and now the Plaintiffs having attained 


their full Age, being about 13 Years after the Teſtator's 


Death, brought this Bill againſt the Defendant and his 


. Wife, who was the Widow and Executrix of the Plain- 
tiff's Father, for an Account of his Perſonal Eſtate, and 


to have their ſeveral Legacies paid them; the Defen- 


dants by Anſwer inſiſted, that the Huſband, the Plain- | 


tiff's Father, being a Freeman of London, ſhe was intitled 
to her Third Part, as his Widow, by the Cuſtom, and 
whether ſhe ſhould be allowed it or not, was the prin- 
pal Point. 


2 |; 1 67 For 


hand — — — Laos 


Tor the; Blaintiffs: it was argued,, that: the Huſband 


this — muſt be ſuppoſed to have in his View; 
and under his Conſideration the making of ſuch Settle 
nent as a Freeman could make, which conſidered: as ſuch, 
could be only» of his. Perſonal, Eſtate; and with Rægard 
to the Influence he maſt be. ſuppoſed, to know the 
Cuſtom. would; have over it at his Death, when the Set- 
dement: on his Wife was to take Place; that this was the 
ſuonger, in Regard it did not appear, that he had any 
Real Eſtate whatſoever at the making this Settlement; 
and therefore it was ſo far a diminution and leſſening of 
tus Perſonal Eſlate, to make this FProviſion for his Wife, 
which ought to be looked upon as a compounding, with 
ber for any Cuſtomary Share thereowt ; and it was ſaid, 
that this. difflexed in that Reſpe&t from the Caſe of 4tkins 
and Materſon, where, it appeared, that the Husband at 
the Time of the Marriage had a Real Eſtate, and made 
a Settlement thereof on his Wife, and therefore, there 
nothing was taken out of his Perſonal Eſtate, as there is in 
this Caſe, and cited the Caſe of Haucock and Hancock, where 
a Man covenanted to lay out a Sum of Money in the 
Purchaſe of Lands to be ſettled on his Wife for her 
Jointure, and in bar of Dower ; and after the Marriage, 
he purchaſed a Leaſehold Eſtate only, and ſettled it ac- 
cordingly, and this was decreed, and afterwards affirmed 
on a Rehearing to be a Bar of the Wife's Cuſtomary 
bhare. | 

But it was argued on the other Side, that this Settle- 
ment was only, that the Wife might be ſure of ſome 
Provition in all Events; that the Cuſtom did not operate 
on the Perſonal Eſtate, till the Freeman's Death; that if 
be ſhould the very Day before his Death have laid out his 
whole Perſonal Eſtate in the Purchaſe of Lands, and de- 
clare expreſly, that it was to prevent. the Cuſtom opera- 
ting upon it, that in that Caſe the Wife would be without 
Remedy; that therefore ſince it continued Perſonal 
6 I | Eſtate 
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TIN Eſtate to the Time of his Death, ſhe ought to have the 


Benefit of it; that immediately upon theſe Articles the 
Money was to be ſo far looked upon as Land, chat it 
muſt go to the Wife and Iſſue accordingly; that if , 
Purchaſe had not been made, they might have brought 
a Bill in this Court to have compelled it, that it was no 
Ways relative to the Perſonal Eſtate, and therefore could 
be no Bar to any Share coming out of the Perſonal 
Eſtate; that it might as well be pretended to be a Bar 
of the Share on the Statute of Diſtributions, if the 
Huſband ſhould die Inteſtate, where he was not a Free. 
man; that Real and Perſonal Eſtate were of two dif. 
ferent Kinds, and a Proviſion out of one had no Relz. 
tion to the other; that in the Caſe of Atkins and Water. 
ſon it was clearly decreed to be no Bar; and tho' that 
was a Settlement of Lands, that could make no Diffe. 
rence; for the Money in this Caſe, as ſoon as the Arti. 
ticles were executed, was to be looked on as Land too ; 
and Mr. Vernon cited a Caſe of Platt and Stanton, where 
it was decreed by my Lord Chancellor Cowper in Mich, 
Term 1717; that a Proviſion for a Child on her Mar- 
riage by a Freeman, was no Bar to any future Share ſhe 
might be intitled to by the Cuſtom, no more than it 
would be to her taking by Deſcent, or Deviſe. 5 

Lord Chancellor was clear of this Opinion, that from 
the Time of the Articles, the Money was a Debt which 
the Huſband was obliged to pay, that it was no Part 
of his Perſonal Eſtate from that Time. but muſt be 
looked upon as Land, and then it could be no Bar of 
her Cuſtomary Share of the Perſonal Eſtate, that the 


Cuſtom did not operate at all *till the Party's Death; 


and then whatever Perſonal Eſtate was left, was to go 
according to it. 

There was another Point in this Caſe, Whether the 
Wife ſhould take any Benefit at all by the Will, ſince 
now ſhe thinks fit to claim by the Cuſtom; and a Caſe 


of Langſton verſus Langſton was cited, that ſhe ought 
| | 3 | | not, 
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not, that 5 wholly to adhere to the Will, or 
= wholly to or ²˙ b 0e IC 

But my Lord Chancellor ſeemed to be clear, that if 
the Will no Ways inter fered with the Cuſtom, but 
that there was ſufficient, over and above what was given 
to the Wife, to anſwer her Ouſtomary Part, and the 
Children's, that ſhe might well take, for he might give 
his own Teſtamentary Part, as he thought fit; and to 
ay, that the Wife ſhould be excluded in that Caſe from 
taking any Part of the Teſtamentary Share deviſed to 
her, would be to ſay, that he had a Power of diſpoſing 
Third Part to any Body, provided it were not to his 
Wife and Children, which would be abſurd and mon- 
frous ; but it being urged, that there were abundance 
c Precedents to the contrary, it was directed, that 
bey ſhould be ſearched before any Determination given 
on this Point, and yet it ſeems not at all unreaſonable, 
that the Wife having in all Events ſecured herſelf of a 
TJ Proviſion, and of a Proviſion too out of the Perſonal 
ll Eſtate, and that before Marriage, in Reſpect of which 
dle Husband is bound, ſo that whatever Accidents or 
| Misfortunes befal him, he has no Power or Controul 
ver that, not for the Payment of Debts, Proviſion for 
Children; or any other Emergency whatſoever ;3 that 
upon theſe Conſiderations, the reſt of the Perſonal E- 
late ſhould be looked upon to be entirely free and 
erempt from the Cuſtom, and the rather, for that if a 
Man before Marriage ſettles a Jointure out of Lands, 
be it never ſo ſmall, it will totally bar the Wife to 
dam any further Jointure, or to have Dower out of 
ber Husband's Eſtate, tho” it ſhould be increaſed to 
many Thouſands a Year at his Death, and why, there- 
fore, ſhould not this Proviſion out of the Perſonal 
ltate bar her likewiſe to claim any further Share 
thereout, COPEL 6 

Note, It came on after, on the Maſter's Report, when 
the Lord Chancellor decreed the Teſtamentary Third to 


80 


De Term. & Mich 1718. 
towards the making up the Plaintiffs, their: Legacies 
= 18881 apiece, by Virtue of the Deviſe -of 2 
| duum to them; but 'decreed the Plate and Furniture 
3 to the Wife, by Virtue of the ſaid Will, tha? ſhe had 
rejected the ſaid Will as to her Cuſtomary Share, which 
Was compared to Fux cont' Edmondſon, where in ſuch 
Caſe ſhe was even debarred of any Freehold Eſtato 
given her by the ſaid Will, and ſo Kilſow cont” Kilſen, 


and other Caſes. 3 
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Coleman verſus Mince. pe 
HE principal Queſtion in this Caſe was, Whether 4. Man 
on a Bill brought by the Purchaſor of Lands from Mortgages 

the Heir at Law of the Mortgagor to redeem the Mort- after borrows 

ragee, could retain a Bond Debt of the Mortgagor to . 

his Mortgagee, ſo as to oblige the Purchaſor to pay both, Rand, 4. 

before he redeemed, as without Queſtion he might have Alince of the 

done upon ſuch a Bill brought by the Heir at Law of Mongager 


the Mortgagor before any Sale made. to pay both 
—etußbe Mortgage Money and the Bond Debt. 

And it was argued, that he might, becauſe the Pur- 

chaſor deriving under the Heir, and ſtanding in his 

Place could not be in a better Condition than he himſelf 

vould have been, if he had been Plaintiff, and had 

brought this Bill; and eſpecially ſince, by the Statute againſt 

fraudulent Deviſes, the Creditor is at Liberty to follow 

the Lands in the Hands of the Deviſee, as well as 

againſt the Heir himſelf, and the Alienation in this Caſe 

” meerly voluntary, and the Mortgage forfeited at 
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But it was held by my Lord Chancellor, and denn | 
accordingly, that the Alienee of the Heir might redeem Wl 


the Mortgage, without paying. the Bond Debt; for tho 
it is true, that the Heir mu 


pay it is his 20 Debt, fo that the AQion 


preſly Leg 


uppy the Ropd is brought 2 aft him! 


his Perſon, yet he may, 
thoſe pn Tg and make his Perſon liable; but by our 
Law, before the Statute if Rigus per Deſcent were pleaded, 
the Plaintiff could only reply, that he had Aſſets by 
Deſcent, at the Time of the Writ purchaſed ; for if he 


had diſpoſed of them before, the Plaintif-had-no 
Remedy; but now by the Statute, the Plaintiff may 


reply, that he had Aſſets by Deſcent before the Wric 
purchaſed at ſuch a Time, and if found for him, he 


Ae hall have Execution in Value againſt the Heir, which | 
before he could not have; but he can no more follow I 
- the Lands in the Hands of the Alienee, than he can the 


Good; in the Hands of the Vendee of the Executor, fur 


the Perſon, of the Heir is Debtor, and not the Lands, 
aud conſequentiy the Lands in che Hands of the Alienee 
can be charged with nothing but what is an immediate 
Lien thereon, which the Bond is not; tho the Lands in 
the Hands of the Heir himſelf ſhall be liable in this Caſe, 


to pay both the Bond and Mortgage, Laces 1 
by the Heir for a Redemp tion. 00H 

80 if + Man poleſſed of 2 Term for Years h etpages 
it, and dies indebted to the Mortgagee in a Bond 


both, heca uſe che Enit) of Rode mption of the Term 5 


Aſſets in his Hands; but if he: Ns the Equi uity of Re- 
demption of this Term, tho? he ſhall be anworable for 


the Value, as it is ſo far a Denqtauit; yet the Purchafor 


ſhall be charged with no more than was immediately 
3 borrowed 


C 


ave paid both in ſuch a 
Caſe, yet the Reaſon of that is, r the Heir is ex- 


in the debyr and 
Elinet; and tho' by the Civil Law he 257 Able | 
the att. which — had oy Deſcent, in Diſcharge of i 

he. thinks fit, diſpoſe of 


bt; 
if the Rxecutor brings a Bill to redeem, he muſt pay 


= 5 2 = 


; | 1 
TR . | — LY * 4 


© << —22ů—— Cr - 3 


— upon it; and ie "was allo held in this = all: 
the Bond Creditor of the Heir himſeif mall be pre- 
ferred” before a Bond Creditor of his Anteſtor, after 
ſuch Alienation made. whether it wete voluntary, ot 
for a 1 Coniſideration. 1. OL, 


Termino Pa che, 
1719. 


In Cura N CANcLLARTE 


6 * > I. 4 N * " 


; . aukins verſus Thi urner. ag 217 
K this Caſe i it was agreed, that a Bond given to reſign Aae 
on Requeſt; ſhould not be made Uſe of to turn out of Reßgna- 
the — 4 unleſs for Non-Reſidence, or ſome great prchibited by 
Miſdemeanor'; nor would the Ordinary accept of a Re- Ev; petit 
lenation: offered by the Incumbent,” without ſome ſuch Ui of wes- 
ort Money 


Cauſe {ſhown ; but if the Patron Wade Uſe of the Bond from the In- 
to extort Meney from the Ineumbent, without ſome cument or 
ſuch Cauſe ſhown, this Caurt would grant an Injunction; n 
and a Caſe: of one Sands of Glouceſterſhire was cited, Behaviour, 
and alſo of Wood and Lump, before Mr. Juſtice Blencow, er, Fatty! 
hy in the Abſence of the Chancellor, where, tho the ra 
latron had taken a Bond to „ when his Son Bain then. 
Sod would 


| \ 


aA C 
— ͤ ——————_—_ 


1 


= 2 ä eee * * 5 c TIP 7 OY — * , 
| De Termino Fuſcbæa, 1719. 
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Caſe 318. 


Lands de- 

v iſed to one 
in Fee, and 
afterwards 
mortgaged 
to the ſame 
Perſon, is a 
Revocation 
in toto; but 
if morigaged 
to a Stranger 
a Revocation 


1 8 * — . * * — Fee cating | — —— 
1d be in Orders, and qualified; yet having made 


an ill Uſe, i the Bond ſome Time before, the Coum if 
would not ſuffer him to proceed upon it at Law, tho 
they ſeemed all to agree, that theſe Bonds were not pro-. 
hibited by the Law, ſo far as they were made Uſe of, 
only to keep the Incumbent to Reſidence and good Beha. 
viour, and to diſcourage Immorality. 


1 Harkneſs verſus Bayley. . 


* Bayley being poſſeſſed by Way of Mortgage 
of the Remainder of a forfeited erm for 2000 
Years, of Lands in Norfolk, by his Will in 167 5, deviſes 
1500 4. apiece to his three younger Children, and the MW 
like Sum to the Child his Wife was then enſient with; 
and if any of his Children died before 18, or Marriage, 
their Shares to go to the Survivors or Survivor of them, 
and gave the Reſidue of his Eſtate aſter the Payment of 
bis Debts and Legacies, to his Wife Priſcilla, and made 
her ſole Executrix, and died; his Wife was afterwards de- 
livered of a Daughter, who together with two of the 
other three Children, all died under Eighteen, and un- 
married, and the Defendant was the only ſurviving 
„ TT” e 

Priſcilla the Mother, after her Huſband's Death Pur- 
chaſes the Inheritance and Equity of Redemption of 
theſe Lands, in the Name of William Bayley: her Son, in 
Truſt for her and her Heirs; and this Inheritance was 
afterwards convey'd to another, in Truſt for the Mother 
and her Heirs, who afterwards took a Conyeyance of 
the Inheritance to herſelf, by which the Inheritance 
ſeemed to be merged; then the Mother makes her Will, 
6th of June 1710, and thereby deviſes theſe Lands to 
the Defendant her Daughter, and her Heirs; and after- 
wards for ſecuring 4000 J. to the Defendant, wherein 
ſhe ſtood indebted. to her, for her own, and her three 
Sifters Legacies, and Intereſt, - and wherewith thoſe 
53. 33 _ — Lands 
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| Mortgage, or any Counterpart thereof; 
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Lands by by the Father's Will were chargeable | in the N15 


ther's Hands; the Mother, together with her Son William 


gayley, join in a Mortgage of theſe Lands to the Defen- 
ant the Daughter for 500 Years, with a Proviſo to be 
rod, on Payment of 100 4 per Ann, to the Daughter, 
during her Mother's Life, and the $00 JA and Intereſt _ 
within - three! Months after her Death. © _ 

The Defendant the Daughter never e this 
this Mortgage 
vas made the 2 9th of September 1711, and the Mother 
lied the 18th of March 17 12; William Bayley the Bro- 
tber, being indebted to the Plaintiffs in ſeveral Sums of 
Money due to them by Bonds, makes his Will, and 
thereby deviſes all his Real and Perſonal Eſtate, after his 
Debts paid; to the Defendant his Siſter, and her Heirs 
and Aſſigns for ever, and there being a 'DeliGeney of Per- 
ſonal Aſſets to ſatisfy their Debts, '' 

The Plaintiffs brought this Bill to ſubje& theſe Lint 
to a Sale, for Satisfaction of their Debts, and the only 
Queſtion was, Whether this Mortgage for 500 Years to 
the Daughter, were a Revocation of the Deviſe thereof 
in Fee to her, by her Mother's Will? For if ſo, then the 
Inheritance and Equity of Redemption ſubject to that 
Mortgage deſcended to William Bayley, and by conſe- 
quence was well ſubjected by his Will to the Payment 
of his Debts; or if this Mortgage ſhould only be a Re- 
cation quoad the Term Mortgage, and the Inheritance 
and Equity of Redemption continue well deviſed to the 
Daughter, by her Mother's Will, as it was urged it 
ought; and that the Mother's Intention in making this 
Mortgage to her, was only with Deſign to ſecure the 
4000 J. ſhe ſtood indebted to her, not to revoke the 


Deviſe thereof to her in Fee. 


But it was decreed to be a Bernie * the Der TR in 
Fee, being made to ſome Perſon, and therefore Incon- 
fſtent with the Deviſe, as Cro. Car. 49. Cook and Bal. 
1 Caſe, tho ä if the Mortgage h. had bein made 

6 N tO 


0 I Curia e eee, 


n be mms 
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20% Strängetz it bad only — 2 Reyocation gu th | 
Mortgage, 1 the Deft t was decreed to Account. he i 
Lo Maeher's Death 4 ft Tho} Cay — 


Caſe 319 "Dake of Bott on verſus Dies 


In Court , way _— 1 > 919 5 a 1211 8 


Macclesfield. 3 > ha 4 has en ad by, . of- the I 


ATehor uf N this: Call» a 1 
ſee to hold , Duke's, Anceſtars, - under whom he claimed, one 
* Janes Deane, for the Lite of himſelf, and of 4e 
Ln 2-90, Elizabeth his two Daughters, | and the Life of the 
quity won't longer liver af them; upon Deanua s Intexmarriage With 1 
Ten ro the Defegdant bis ſecond Wife, thef# Lands were fereed 
Account for on her by Way of Jointure for her Life, and, they 
Profits,unleſs had Ifſuc a Daughter, who was likewiſe named ES b; 
was haar then James Deane died, and afterwards his two-Dangh. 
1 ters, being the two remaining Lives in the Leaſe, ded 
. likewiſe, es hg in liricinels of Law: that Leaſe was f 
lis, at an End; but there being {till a Daughter named Bla- 
beth alive, i the Duke's Anceſtors, or the Duke, made no 
Entry, but concluded the Leaſe was fil} ſubſiſting, and 
the Defendant had held theſe Lands under this miſla- 
ken Title for {everal Years ; but now, very lately, upon 
an InſpeJion into the. Leads the Miſtake being diſco- 
vered, the Defendant acquainted the Duke Fang it, and 
he had Paſſeſſion delivered to him, and nom brought 
this Bill for an Account of the Rents and Profits from 
the Time of the Determination of the Leaſe. 
Lord. Chancellor was clear of Opinion, that where one 
has Title of Entry, and neglects to enter, or to bring bi 
Ejectment, but ſleeps upon it for ſeveral Years; that as 
he has no Remedy at Law for the Meſne Profits; ſo 
neither has he in Equity, for it was his own Fault he 
did not 2 and he ſhall never come into a Court of 
Equity for Relief againſt his awn Neghgenee, or to 
nay — Tenant in Poſſeſſion, who held over his Leaſe, 
bs bug his Baili or Steward, whether he will or not; 


in the 8 Caſe, by Aae ef this Oirumftung 
0¹ 


SF on.» e 
Ax. : 
- LIES 2 


—— Cana Canceltaria. TS £7 


7 both Daughters being of the ſame. Name, — þ * 
Miſtake conſequent * the Defendant was de- 
creed to Account for the Meine Profits from the Time 
of the Expiration of the Leaſe, and ſo it would be 


where te Fraud, ha 


le 


Law, he ſhall have no Relief in Equity for the Meſne 
Profits, but from the Time of an Entry made, which 
he at his Peril ought to have taken Care of ſo ſoon as 
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Caſe 320, Lockey verſus Lockey. 
In Court Ld 
An lar N this Caſe my Lord Chancellor was clear of Opi- 


wav nion, that where one receives the Profits of an In- 


Years after he fant's Eſtate, and fix Years after his coming of Age he 


fA ; , ov os 
is as much brings a Bill for an Account, that the Statute of Limi- 


Sree cf Ii. tations is a Bar to ſuch Suit, as it would be to an Action 


witations of Account at Common Law; for this Receipt of the 
ing a Bill for Profits of an Infant's Eſtate, is not ſuch a Truſt, as 
of Profie, as being a Creature of a Court of Equity, the Statute ſhall 
he is from an be no Bar to, for he might have had his Action of Ac- 
Account at count againſt him at Law, and therefore no Neceſlity to 
Law. come into this Court for the Account; but the Reaſon 
why ſuch Bills are brought here, is from the Nature of 

the Demand, that they might have the Diſcovery of 

Books, Papers, and the Parties Oath, for the more eaſy 

taking of the Account, which they cannot ſo well do 

at Law ; but if the Infant lies by for ſix Years, after he 

comes of Ape, as he is barred of his Action of Account 

at Law, ſo ſhall he be of his Remedy in this Court; and 


| there is no Sort of Difference in Reaſon between the 
two Caſes. | 


2 Another 


* * . 
* 7 SB. 
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Another Point was, Whether an Agreement not in An 3 
Writing being executed on one Part, and an Enjoyment or th Wil- 
xccordingly, whether this coli be fo far impeached as ds tied 8 
o lay the Party open to an Account for the Profits he 9<Fart, and 
had regeived under this Enjoyment; and the Court was accordingly, 
darf © Opinyagf he ſhould not, for this/would-pe much ahroy or + 
harder than ſetting che dell at firſt for want W n 
of Writing, which yet, if executed on one Part, had been ready car. 

7 | . ried intoExt+ 
always looked upon fo far coneluſive, as to induce the Court cution. 
to decree an Execution on the other Part, not to deſtroy or 
woid the Agreement, ſo far as it was al carried into 
Exccution 3 Arid therefore in Leiceſter and oxerofe, could 
the Party who had built upon the Ground, if he had 
enjoy d the Houſes for ſeveral Years have been liable as a 
wrong Doer, to account for the Rents and Profits, for 
want of the Agreement's being reduced into Writing - 
noſt certainly he ſhould neu. „ 
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A Settlement 


2298 N the Marriage of the Defendant, her intended 
Marriage on Husband being under Age, and ſo incapable of 


Children 2" making a Settlement, the Wife's Father gave a Bond for 
purſuant o the Payment of 1500 l. on his making a ſuitable Join- 


Articles en- n l : 
ered jnto pre ture-Settlement on her, without taking any Notice what- 
ton . | | 
Marriage, ſoever of the Iſſue ; the Marriage took Effect, and the 
tho neee Husband ſome Years after, on Payment of the 1 500 J. 


actly agree- | 
ing wth made a Settlement of 147 J. per Ann. or thereabouts, on | 


voluntarynor 

parole her Jointure; with Remainder to their firſt and other 

Creditors. Sons, in the uſual Form; the Plaintiffs were Bond Cre- 
ditors of the Husband ; and now after his Death brought 
this Bill againſt the Wife and Children, to ſet aſide this det | 


tlement, on Pretence the ſame was voluntary and frau- 
dulent, being made after Marriage, eſpecially as to the 
Children, for whom no Proviſion appeared to be made 
on the Treaty, previous to the Marriage, and that there- 
fore the Plaintiffs ought to be let in for a Satisfaction of 
their Debte. V 

But the Maſter of the Rolls was clear in Opinion, 


that this was no fraudulent or voluntary Settlement, 
K bein 


P——— — 1 1 


being but __ TH the Wiſes 8 "evi," fn chat the 


for that a Jointure Settlement muſk be intended a Settle- 
went in ite Ommen Form, to che Tc) ant A 3 
for the Wife. 1 oy 71 Tk ity * 2x17 5014 

And Mr. 
this, ſince the Caſe of Huiſowe arid Hrodun Hane v8, .. 
where it was held, cht tho fince the Statute againſt frau 
dulent Deviſes, a Man could not by Will Deviſe 1his 
Eſtate to defeat his Bond Creditors, | yet any Settlement 
or Diſpoſition he ſhould make in his Life Time, whether 
roluntary or not voluntary, would be againſt Bond 
Creditors; for that was not provided ap ainſt by the sta- 
tute, which only took Care to poi ſuch Creditors 
againſt any bun e, which might be: ſuppoſed in a 
Man's laff Sickneſs ; but if | be gave away dis Eſtate in 
his Life Time, this prevented the Deſcent; of: ſo much 


- the Hear, and —— took a their Ne 
gainſt bim, who was only lable 4 br che 
1 deſcended; and a Bond was no Lien whatſoever 
on the Lands in. his own Hands; and if he inight give 
them away to a Stranger, much leſs can this Settlement 
on his Wife and Children be deemed voluntary or frau - 
dulent, as to ſuch Creditors, tho he ſaid, that till that 
Reſolution, he ſhould have been of another Opinion; 
and that ſuch a Diſpoſition had been held fraudulent 
againſt Creditors, in the Caſe of Templeman and Beke 
tried before my Lord Chief Juſtice: Holt, fo the Plaintiff's 
Bill was diſmiſſed in this Caſe. 

It was likewiſe ſaid by Mr. Vernon, that before my 
Lord Nottinghams Tune, it was held, that where Lands 
were deriſad to be ſold for the Payment of Debts and Le- 
gacies, that both ſhould be paid Pari Paſſu, but he held that 
the Debts ought to have a Preference, for that, as he ſaid, 
he would not make a Man Sin in his Grave, and] ſo it Vie 
been held ſince, that the Debts in ſuch Cale ſhall have a 


Preference in Payment. 


Turton 


Words of the Bond were capable of ſuch à Oonſtruction, 


Oo | 1 108 A 


1 Lon 1 


Fes FT there coilld be little) Doubt 6 
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| Caſe 322. 


A Bond ob- 
tained in 
Fraud of a 
Marriage 


Agreement, 
tho 3 


jun Debt, 
ſhall be ſet 
aſide in E. 


quity. 


Daughter of Air, Big was'tobhive 


ae ino 77 verſi a3 to l 210% 
2 - 5 nt, 0 For? Veih, 2 10 Benſon. 4 3&f13 1001 
ES was af Appeal froth the" NOV, dtd" 
but this: The Plaintiff on his Marriage with the 
"$860 I. F 9 — , 
bur the-Plaintiff's'Mother being living! A0 hat he'conld 
make no Settlement without er Conetitrefite „ ſtee in 

Conſideration of the Marriage and portion joined in 
making a Settlement adequate to the Fortune; but before 
the Marriage Mr. Benſon expreſſing his Inability to gire 
ſuch a Fortune with his Daughter, having other "Children 
tO! provide for; Mr. Turton and he came to an Apree- 
ment between themſelves, that to induce" the Mother to 
join in making the Settlement, the Portion ſhould" be 
mentioned to be 3000 .. but that Turton ſhould give him 
a Bond to pay him back 1000 J of it at the End of 
ſeven Lears; and that in the mean Time he ſhould have 
it without intereſt; and accordingly a Bond was given 
the 29th of Fuly 1910, and then the Settlement was 

made, and the Marriage proceeded before the End of the 
ſeven-Years. Mr. Benſon became greatly indebted to the 
Amount of 10 or 12000 J. and then died, and the De- 
fendant his Widow took out Adminiftrarion; and enter'd 
into an Agreement with ſeveral of the Creditors for the 
Aſſigment of this Bond amongſt other Securities, towards 
Satisfaction of their Debts; and! it appeared plainly in the 
Cauſe, that Mr. Turton was privy to, and knew of this 


Aſſignment; but now brought this Bill, to be relieved 


againſt the Bond, and to have it delivered up as obtained 

from bim in Fraud of the Marriage Contract; and after 

the 2 had been agreed to, and a ſuitable Settlement 
provided for the Lady. 

The Creditors = had obtained the Aſſignment of 
this Bond, they likewiſe brought their Bill to have the 
Agreement executed, and that they might be at Liberty 
to proceed in the Name of the Adminiſtratrix, for Re- 


_ of T Money due on this Bond, and * 


4 &* 
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chat whatever Conſideration the Bond might have had, 
whit it continued in Mr. Bexſan's Hands, or in the 


Hands of his Repreſentative, 'yet now being aſſigned to 
them, and they 1 and honeſt Creditots, ought 
to have the Benefit of 1 a. | | 
ſuppoſed in the obtaining of it, yet it being now aſſigned 
of 1 55 on ſo juſt and valuable a 1 4 Arg the 
payment of their Debts, that had purged the Fraud, and 
would make good the Aſſignment. 

That tho' the legal 


for Recovery of the Money due thereon ; and it was 
likened to the Caſe, where a Man purchaſes an Eſtate of 
4. to which B. has Right, and he has Notice of it, this 


Notice will affect his Purchaſe, notwithſtanding any Con- 


reyance ; but if he after ſells this Eſtate to another Per- 
ſon, who has no Notice of B's Right, this ſecond Pur- 
chaſor without Notice ſhall not be affected by it; but 
B. muſt take his Remedy as well as he can againſt 4; 
but to make that Caſe more directly applicable to the 
preſent Caſe, it was urged farther, that if the firſt Pur- 
chaſor had ſold it to the ſecond, and only given him a 
Declaration of Truſt, ſo that the legal Eſtate continued 
ſtill in him, yet it was ſaid there was no Caſe could be 
produced, wherein Relief had been given againſt the 
ſecond Purchaſor in ſuch Caſe ; that indeed, if the ſecond 
Purchaſor has a Conveyance of the legal Eſtate, he has 
them both in Law and Equity, as he has no Notice, and 
this ſhall prevail againſt B's bare Equity; but even where 
there is no Conveyance, yet it was urged, that his Equity 
ſhould be preferred to B's being without Notice. | 
On the other Side it was urged, that this Bond was a 


meer Choſe in Action; that it was not aſſignable at Law; 


and that notwithſtanding any Aſſignment, yet the legal 
Intereſt and Property continued in Mr. Benſon and his 
——_— Repre- 


it; that whatever Fraud may be 


| Intereſt” in this Bond could not 
be afligned to them, being a Choſe in Action, yet by the 
afſignment the Adminiſtratrix was become a Truſtee in 
Equity for them, and therefore they ought to be at 
Liberty to make Uſe of their Truſtees Name at Law 
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came wel dal; ane in the mea ri Time, 


On 


rind. fold. b&co! ing. a Bankrupt, | his; Oregito! 1 ilted, | 
that fe or way 11 cual 2 the = Ee . 
ge | rol pt, a, ther fore _ ought to be W 
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te; but 'on a. Hearing an Rehearing. | by 
Chancellor Cowper, i it was 0G that the.Creditors 1 


not be in a better Condition than the Bankrupt hi 
Was; holh that 1 he might have been compelled to have ma ade 
reement with the Purchaſor, and to, h. AV, 
1210 an a0 e il Surrende er, ſo muſt his Creditors, Who 
ſtand i in his Place and derive under him. A 74 
Loxd Chanelbr, Bohds of this Hand given it in \ rl of | 
Marria ge· Contracts, are never to e favoured i in 4 Court 1 
7 17557 that the Relief ſought here againſt the Bond, 
the Party bimſelf, who was privy to the Fraud, is 
wa ing at all to the Purpoſe, for ſo it is in all Gaſes of 
this Nature, and can be by none but the Parties con- 
cerned; that here Mr. Turtons Mother was plainly im- 


poſed on to conſent to join in a Settlement for 3000 an 
which, if this Bond fhould preyail, would fink a third Ot 
Part of the Fortune; that this Fraud affected the Land WM 1. 
ab initio, and the Alke ment to Creditors, cannot mend WM ih 
the Ca ©, 25 they can be 155 no better a Gondition than ap 
the Party him ff who aſſi igned that Bond; that if an th 
Alignment to Creditors wont alter the Cale it would I an 


entrcl * an End to all Applications for Re ief in this 
Court ; 
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Court "ave: t 1 * be 3 to aſſign ſuch 2 
e and e Nie that kli 
Creditors having no Nutte: uf CE o Na 
this Bond, would not at all help them, e daf 
Font Had been bod dhe, but Parr of 
and theil it Had been af d, as if che 
bak been kill che n it, wotllth rhis af the Ob ire N 
mote; in li Cafe, "if tie Eg was Nable to be ſet 
ade, whit it. continued in che Obli pee Hand, 11. x 
foie abo it Wift not alter ir, cho“ t e Aſipticts Have tis 
Notice of the Nat. e of it; for an Aflignment bf a Boti td 
bm an Aprerttent, chat rhe Aﬀignee” fan Hape t 
Benefit of all Money to be recovered thezedrd't and 
done webe die, or that the Bond! were Gbtained Oh 4 
whywful Confiictaritn; bo Affgument wharſgever cir 
make” it 7 1 chin the Deere at the Rb as” 
95 p, and a | pet- 
is" 2 were 18005 2 6 . and 
ora th Ge of Due Hamihoy ave oc. 9 Pr 
nd Mr. Vernon cited the Cuſe of Redman and Redman, 
there che Hufpand being conſſderabfy indebted Befors 
Marriage, _ with his Brother to giye Bond for hy 
5 thereof to the ſeveral Cteditors, and' gits ith 
l own 5 as x counter Security ; the Haſbard dies, 
and the Brother being forced ro pay theſe Debts; put 
us counter Bond in Suit againſt the Widow and Admi- 
tiftratrix,” but {Ke was relieve againſt it in this Court. 
another Caſe cited by him was of Gale and Tendo, where 
the Woman's Fortune falling ſhort of what was expected, 
and ſhe being defirons the Match ſhould go on, overall 
on her Brother to give her 4 Bond for fo much às was 
wanted,” the Marriage proceeds, the Husband dies, and 
the took out Adtviniftration, arid put the Bond in Suit 
vanft her Brother, arid tho ſhe berſelf was Pa arty to 
the Fraud, yet the Brother was forced to pay tſie Money, 
and could have no Relief in this Court. 


wy 


— 


Sir 


—E—ꝑIñꝛ.— 


» — ——_ 2 


_— 


[ 
th. 


* 
7 
\ 


- 
.- p 
: "RR th Ms ou = 1 - . . #688 Wok vs — — oy * " 
SOR ——— F.29! <7 IRR 2 —— — CT TIE — - 1 
_— WOT" N N a 4 3 — 1 , ” 
* 2 
Ls A . 8 * 
<a 4 "9 67 
| 2E hy 77. ; l + ; 
| % | oe | | 89 » N 
F 4 | > 2 L\$-2- 3 : my \ N 
A. 4 Y * . „ 8 OO — 1 n 1 
— - _- N —{ 1 
3 22 * rere * hr Ws * my * x 6 ite Ae odd 
18 —— 


au Oe oo ir oy Oe os oor on ee ur Ione wry wo gr. ek} we — LIN SATA We 


Caſe 323. 


20 Novemb. | 
At my Lord 


Chancellor's 


Houſe. 


the Mortgagor, and a Deed of Defeaſance from the 


on their Parol Agreement ; that unleſs this be 
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tdtlacute his Wiſfſe 

. 0d t N e. 3 38 30651 Noba 
N this Caſe a Diſtinction was taken, and agreed by 
| the Court, that where on a Treaty for a Marrige, 


«<5 


DN riting, nor. an 

ſe, ſo that they rely wholly 
zue ieee UT -. unleis this be exe. 
cuted in Part, neither Party can compel the other to a 
Specifick; Performance, for that the Statute of Frauds is 
mga in their Way; but if there were any Agreement 
for reducing the ſame into Writing, and that is prevented 
by the Fraud and Practice of the other Party, 


or any other Treaty, the Parties come. to, an Agteement; 
but the ſame is never reduced into W — 8 


Propoſal made for that Purpo 


Court will in ſuch Caſe give Relief; as where Inſtructions 
are given, and Preparations made for the drawing of a 
Marriage Settlement, and before the compleating of it, 
the Woman is drawn by the Aſſurances and Promiſes of 
the Man to perform it, and after to marry him. 
So where a Man treated to lend Money on a Mortgage, 
and the 2 was an abſolute Deed from 


Mortgagee, and after the Mortgagee had got the Con- 
veyance, he refuſed to execute the Defeaſance; yet my 
Lord Nottingham decreed it againſt him on the Fraud 
after the Statute. | En a 


So where an abſolute Conveyance is made for ſuch a 


Sum of Money, and the Perſon to whom it was made, 
inſtead of entring and receiving the Profits, demands In- 
tereſt for his Money, and has it paid him, this will be 
admitted to explain the Nature of the Conveyance, and 
a Letter has been held a ſufficient Agreement in Writing, 
if it were ſigned by the Party, to bring it out of the 
Statute, and cited the Caſe of Leiceſter and Foxcroft, and 
other Caſes. | 2 
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arty, that this 
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Woodroff verſus Wickworth... * + Gale 324 | 


N this Oe it was clearly aprt © thi TY Tr 
mother with ne xt of Kin, and enti Mn 5 the Grand- 173 2 
child's Perfonal Eſtate, in Exduficn of the Uncles and 1 Diſkziburion 
Aunts 5 and ſo it Das been before Lettled in à Caſe of e 
Welfh and Duppa 3 and in the Caſe of Blackborough and Er Exclubon of 
Davies, 1 Falk, nd o Was no- Wein reſale” in the an Uncl - 

prideipal Cale. 

But whether Fiectrort frould have the Surpl us of the 
Perfonal Eſtate to their own Uſe, or in Truſt for the next 
er Kn; Mr. Vernon fail nothing 8 \ was at preſent more 


hoſe nd waſted, | e 
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In CoRIA CANCELLARIE, 
Caſe 325. Nicholls verſus Skinner. 
At the Rolls. SIRENS.” hs > Res 
* aal HE Plaintiff's Father having four Children, and 
Portions to 


h for Chi. being poſſeſſed of 2000 J. in the Bank-Stoek, and 
dren, payable of other | Per {6nal Eſtate, makes his Will, and thereby 


h 3? 'n | "_ » . . * F 
thetic Ai deviſes. Portions to his {aid Children to be paid, and pay- 
of 21 Lears | 


or Marriage; able to them at their reſpeCtive Ages of 21 Years, or 
and in Cale Days of Marriage, which ſhould firſt happen; and in 


any of them 


ſhould die be- Caſe any of them ſhould die before the Time of Pay- 
e tne lime. ® . « a . 3 , 
of Payment, ment, or ſhould die without Iſſue, then his or, their 
or fhould ie Share to go to the Survivors, and Survivor of them, and 


without Iſſue, 


then his or his Heirs. One of them died without Iſſue under Age, 
their Share | 


to the Survi- and Unmarried, and the Plaintiff, who was one of the 


vor or Survi- 


vors of them, {UrVIving Brothers, and married, tho' under Age, brought 
One of them this Bill for a third Part of the dead Brother's Share, 


died under 


Age, and and the Oueſtions were 
is d the Que * 


this, tho' a Limitation of a Perſonal Eſtate, is good; but liable to the Contingency of Survivorſhip, 
till it comes to the laſt of the four Children. 


1/7, Whether upon this Will the Deviſe in Caſe of 
Death without Iſſue being of a Perſonal Eſtate were good? 
2dly, Whether admitting it were, the dead Brother's Share 
were not {till liable to the Contingency of Survivorſhip, 


till it came to the laſt of the four Brothers ? 
3 bY 


In Curia Cancellaria 


6 0 9 1 


His Honor was of Opi 
that in this Caſe the Limitation being to the Survivors 
and Survivor of them, and his Heirs, that it could not 
be intended a dying without Iſſue generally, which would 
make it void; = a dying without Iſſue in ſuch Man- 
ner, as that the Survivors or Survivor might take it, 
which muſt be during their Lives, and conſequently 


good. 240%, That it was liable to the Contingency of 


ſurviving, till it came to the laſt, and conſequently the 
now Plaintiff could not have his Share of the Principal 
of his dead Brother; but in Regard no Direction was 
given in the Will concerning the Intereſt, it was decreed 
he ſhould have a proportionable Part of the Intereſt during 
his Life, elſe the Intereſt lixewiſe muſt lie dead till it come 
to the laſt, which would be very inconvenient; tho? in 
Caſes not ſo circumſtanced the Legatee has not been 
allowed the Arrears, or growing Intereft, for want of a 
Direction in the Will concerning it; but it has fallen into 
the Refidunum of the Teſtator's Perſonal Eſtate. „ 


wig Þ . = 


nion, and decreed accordingly, 
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A Man who 
has been in 


HE Plantiſſs had been m Poſſeſhon uf u Water 
Poſſeſſion of Courle upwarts'of 60 Years, che Delfetidan 
Cours 6 Claimed the Land thro which the Water-Courſe ran, by 
he” a Bu Virtue of a forfeited Mortgage for 100 Years, and 
_ which he had obtained a Decree to forecloſe ; the Plain- 
who for tiff's Title was fully proved, and the Bill was for a per- 
cos of Re. Petual Injunction to quiet the Plaintiff's Poſſeſſion, which 
— the Defendant had interrupted, by making a Cut or 
bis Foſſeſion, Channel thro his own Lands, and ſetting up a Sluice at 
not eſlabliln. the Mouth thereof, whereby the Water that ſhould hae 
a0 Lan lt ran to the Plaintiff's Water-Courſe was totally diverted 

and prevented. | 
And tho” it was objected, that if the Plaintiff had 
any Damages, his Remedy was purely at Law, and that 
they ought not to come hither, till they had eſtabliſned 

their Title at Law. 

_ 2dly, That if they could, yet they ought to hare 
brought thoſe who had the Inheritance of the Lands 
thro' which the Water-Courſe ran, before the Cour), 


and that it was rot ſufficient to have only the Mortgage 
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Vet the Court decrebd ſor the plaintiff, and agreed 3 it 
aſual to have ſuch Bills in the firſt Inftance in this Court, 
and cited:Lord:Aylesford s Caſe lately, and ſome others; 
and if the Defendant would have had the Remainder- 
Man a Party, he ought: in his Anſwer to have ſhewn who 
that was, that he had only a Term for Years;' and pray d 
that he might have been made a Party; but this he had 
not dene, ys inſiſted on his own Title, under the fore- 
cloſed, Mort gage ; 1 ee tht ma Was OFer- 


ruled. > viothifts Ds 


- 1 


Duke of Dorſet Versus Sejeane Giver Caſe 327: 


Hs was a Bill brought for a Commiſſion to exe» f N Totte 


mine his Witneſſes in Perpetuam rei Memoriam, to Faden, may 


efabliſh his ſole Right of Fiſhery; and it was ſuggeſted bring = Bill 


in the Bill, that the Defendant pretended a ſole Robe of 10, Wimelſes 


Fiſhery; and threatned to bring 2 and — the 5 
antik when all his Witneſſes ſhould be dead. nd "ox 


tho! he has not recoyered in Affirmance of it at Law, ſecus, en in Poſleſſion- 


To this Bill the Defendant deriurred; or that the 
Plaintift | had not verified his Title at Lay, and there- 
fore had no Right to bring his Bill in the firſt Inſtance; 
but the Demurrer was over- ruled, and this I 
was taken and agreed to by tbe Curt. 

That if one is out of Foſſeſſion, having . ri icht to 
Fiſhery, Common Rent Charge; he Who — ſuch 
Bill ought never to be allowed, but a Demurrer to it 
will be good, becauſe he may and ought firſt to enter 
his Action, and eſtabliſh his "Title at «ps, otherwiſe 
Publication not being to pals till after the Death of the 
Witneſſes (as in thoſe Caſes it never does, without ſpe- 
cial Order of the Court) they may be guilty of of 
groſeſt Perjury, and yet go unpuniſhed ; belides, that the 
Party having a Remedy at Law, the other Side ought not 
to be deprived of the Opportunity of confronting the 
Witneſſes, and examining them publickly, which has 

6 R always 


long 


9255 Aiburbed him by Fiſhing daily (as it was ſaid he tid) 
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always bebn fouad the moſt'effi@tual Method for io. 
veritig of the True 51 cir alf dont Sant os Tens; 

0 if a Man is in aQtui | Polleſibo/1agd i only 
chivarind! with Diſturbances by another, hO Pretend, 
a Right, he has no other Way in the World tb 
tutte the Teſtimony of his Wieneſſes, but by ſuch 3 
Bill as this is, for not being actually interrupted or dl. 
ſturbed, he can bring 'no Action at Law; and in ſuch 
Caſe, if this Demurrer ſhould be allowed, there is an 
End of all Bills to perpetuate the Teſtimony of ix. 
neſſes to Wills, and ſuch like, wherein the Parties pray 
no Relief, nor ought” to. do, but only a Commilien fi 
the Examination of their Witneſſes; and yet even in 
_ theſe Caſes, if the Plaintiff ſhould ike — be evidled 
or diſturbed, theſe Diſpoſitions cannot be made: Uſe of ſo 
4 as the Witneſſes are n and oy be had to be 
E examined before a ury. Us 200 5; 
But in the preſent Caſe, if the Defendant had not 
only threatned to diſturb the Plaintiff, but had actually 


he ought to Have — this; and that the Plaintiff 
ought therefore to ſeek his Remedy at Law, or if the 
Plaintiff had ſhewn in this Bill, that the Defendant bad 
actuall diſturbed him by Fiſhing 'then the Demurrer _ 
been proper, but not for barely threatning. 23 
That here he had by his (Anſwer inſited on This 
Right of Fiſhery, and that he hoped to prove it, and ſor 
ſeveral other Matters diſcloſed in his Anſwer, he inſiſted 
on his Right thereto, and hoped to prove itz and yet by 
his Demurrer would debar the Plaintiff from proving 
any Thing at all; and a Caſe was cited between Wy 
and Hatty before Lord Keeper Wright, at the Inner- Temple. 
Hall, where a Bill was brought of the ſame Nature 
touching a Common, and the Demurrer allowed, becauſe 
there it appeared of his own ſhewing, that he was in- 
terrupted and Vas pane _ MAES had his es” 
at 1 ade | 
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5 Wik ich of Bale halt, de Plaintif®-agieed gige 
) with! one Green the Defendant's Broker, for ker fo hays 


3 Sea 


e l Ste Stock, at 187 1. per Cent. to be deli- Stock, the 
rered abbut ten Days! after, and Green: as the Uſage is, dig ws 
made an Entry of this Agreement in his Pocket Book; Vage made. 


try of 


at the Day appointed the Plaintiff attended at the Tranſ- this Agree- 


ment in his 


ſer-Office all Day with his Money, but the Defendant Pocket. Book, 


never Came, an Stock being in the mean Time conſi- therwi oe 
derably riſen, the Defendant 


rofuſed to transfer it, dicet in. 
whereupon in April following the Plaintiff brou ght this vin the 
Bill for a Specific Performance of the Agreement, De- Pad. 
endant pleaded the Statute uf Frauds — Perjuries; that 
no Contract can be good, unleſs reduced into Writing. 
And it was argued to be a good Plea; that if the Law- 
Makers were ſo careful, no Agreement for above 10 I. 
ſhould be binding, inleGorediced2 into Writing; much 
leſs ought this to be binding, which is for ſo much a 
greater Sum, and thoſe Stocks were Perſonal Eſtates. 
On the other Side it was ſaid, that thoſe were not at 
all within the Meaning of the Statute, that at the Time 
of making that Act, there was no other Stock in Being but 
the Eaſ#-India Stock, and that only for about 30000 1. 
vhich was lodged in a very few Hands, and-bur little of 
it fold or transferred; that this Entry or Memoran- 
dum of the Broker was the ſame Thing as if made by 
the Party himſelf, and by the Courſe and Uſage in ſuch 
Caſes ought to be allowed a ſufficient Evidence in Writing 
of the Agreement. 


that the Plea was good, and ſaid, that it had been ſo T4, it i 


neceſſa1 


held in many other Caſes; but on looking into the Plea, fi. thet che 
be found, that he had barely pleaded the Statute, withs 8 at u. 
out adding, that this Agreement was not reduced into duc:d in 
Writing as he ought to have done, and fo. had not : 
brought his Caſe within the Statute, and therefore the 


Plea Was over-ruled, Note, 


But my Lord Chancellor ſeemed, to be of Opinion, ie In pleading | 


my 


"Ds Tm: IT vin. 8 os | 


8 "Node, In this Caſe, Mention was made of the Caſe Jr n 
ber Joh — Butter laſt Term, here on à Bill for a Specifick per. 
. formance of a Contract for South-Sea Stock, which Was 
＋ * reduced into Writing, the Maſter of che Rolli dere Ml 
25 | 15 for the Plaintiff: but on an Appeal to the Lord chance. 
1 the Decree was reverſedʒ and the Farty detreed only 
| wing y the Difference, and that to do otherwiſe, might 
« 5200 wy the! greateſt Hardſhip and Injuſtice in che World,” 
the wer * of! Srock Fu- BNA VN rs 
4 N 2101 Ge flu | Wl 
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— IX, Seprember- T 70 FY John . ayer tide! a Menge for 
ſtrator * 160 J. to one Biſhop, the Defendant's: Teſtator; in! 
Abe in G. October 1 Fn 1, Sayer 4d Inteſtate, and the Plaintif b 
wies without taking out Letters of Adminiſtration, Polleſſe E 


Povs can herſelf of his Perſonal Eſtate, and paid it all away in 


have no Re- 


lief in Equity ſatisfying Debts on Simple Eoritra, Biſhop died, having | 
Yes) made his Will, and the Defendant's Executors who proved 


_ had no the ſame, and were in Poſſeſſion of the mortgaged pre- d 
miſſes, after, in 1718, on looking into ſeveral old Papers WW 4 
and Writings, the Plaintiff found a Will of William Sayer h. 
the Grandfather of the Mortgagor, whereby theſe Lands in 
were given to his Son in Tail, and on Search, no Fine or 
or Recovery appeared to be levied, or ſuffered of thoſe W 
Lands; they were adviſed the Mortgage was not good, Wl fr 
and in Conſequence thereof, John Sayer the Plaintiff's eldeſt 
Son, by her firſt Huſband, who was Heir in Tail, brought Bi 
his Ejectment, and recovered Poſſeſſion of the mortgaged all 


Premilſcs, whereupon the Defendant being thus evicted, 


and having a Bond for Performance of Covenants in the In 
Mortgage Deed, put it in Suit againſt the Plaintiffs. che 
And now this Bill was brought for an Injunction to <1 
ſtay the Defendant's Proceedings at Law, on Pretence WW tic 
that they had paid away all the Teſtator's Aſſets, before = 
a 


they had any Manner of Notice whatſoever of | this 


Bond, and that the Defendant never gave them Notice of 
1 | it; 
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To this Bill the Defendants demurted, for that of 
their own ſhewing, it appeared, that Aﬀets came to their 
own Hands, more than ſufficient to pay and ſatisfy this 
Bond; and that it alſo appeared by their own ſhewing, 
that they paid away theſe in ſatisfying Debts on Simple 
Contract, and of an inferior Nature; and that was to 
introduce a Cpurſe of Adminiſtration contrary to Com- 
mon Law, and the Demurrer was held to be clearly 
good, and the Bill rejected as an Attempt to alter the 
o nant 
But if any extraordinary Fraud had been charged on 
the Defendants, by which the Plaintiffs had been deceived 
or induced to pay away the Aſſets, that might have 
varied the Caſe. 
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laveris Caſ e. 38 
TEE Plaintiff was intitled to ſeveral Collieries of A Receiver 
conſiderable Value, and his Guardians or Truſtees an of an ln. 
during his Minority, had appointed one of the Defen- hog 44 
dants to look after and manage the ſame, and alſo gave axe e 
him a Sallary for ſo doing, which they had at Times dia, fall 
increaſed or advanced, as they ſaw Occaſion. The Receiver . 
or Manager for ſeveral Years paſſed his Accompts regularly _— m_ 
wich the Truſtees or Guardians every half Year, and they Iafan when 
from Time to Time paſſed and allowed theſe Accompts. age. 
The Plaintiff being now come of Age, brought this 
Bill, not only againſt the Truſtees, or Guardians, but 
alo againſt the Receiver or Manager, to have a general 
Account of what had been received and paid, during his 
Infancy, or at leaſt, that he might be at Liberty to ſur- 
charge or ſatisfy the Accompts : The Defendant the Re- 
ceiver pleaded the Accompts themſelves, and as to hirti 
the Plea was held clearly to be good, for that he was 
but Servant to the Guardians, or Truſtees ; and as they 
had ſufficient Authority to einploy him, they had the 
5 6 8 ſame 
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chat he had nothing at all to do with the Plaintiff, |_ 
That if it were otherwiſe, none would ever be con. 


* 


cerned in an Infant's Affairs; and his Plea, ſhould be the 


rather allowed, for that the Plaintiff was at no Sort of 
Miſchief by it; he was at full Liberty to go thro the 
whole Accompt againſt his Guardians, or Truſtees, and 
they only were reſponſible to him; and they were ſo far 
reſponſible, that if the Servant they employ d, had embezil. 
led or gone away with any Sum of Money whatſoever, they 
muſt have anſwered it to the Plaintiff, that the Receiver 
or Manager appointed by them, was meerly their Servant, 
and the Plaintiff had nothing at all to do with him, but 
muſt go on againſt his Guardians, or Truſtees, who were 
only and immediately anſwerable to him. ET 


Au: Anonymous. 
Eodem Die. , ; 
Bill was brought for diſcovery of Writings, and the 


When a Bill 
is exhibited ; s Th 
8 Defendant demurred, becauſe the Plaintiff had not 


Dilcovety of annexed the uſual Affidavit, that he had none of them 


Deeds, not © g ' 8 
neceſſary for in his Cuſtody; but the Demurrer was over- ruled; and 


the Plaintiff e OTE 29 
to annex the my Lord Chancellor ſaid, that if on ſuch a Bill as this 


it, beat he Was, it ſhould be allowed, it would overthrow half the 


vit, that he 


has them not Bills in this Court. 12 
s Cu- | * ; 
ſtody. That the only Caſe where ſuch Affidavits were neceſ- 


ſary was, where the Bill was for Diſcovery of a parti- 
cular Bond ſuggeſted to be loſt, or for Diſcovery of a par- 
ticular Deed, for want of which the Plaintiff could not 
recover his Debt at Law, or the Poſſeſſion in Ejedtment; 
in theſe Caſes it is fit he ſhould make Oath, that he 
himſelf has not the Bond or Deed, becauſe if he had, his 
Remedy is proper and open at Law; and then he 5 
not to put another to the unneceſſary Expence of an 
Anſwer to deny his having of it. 
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Tow Anonymous. 1 { Caſe 332. 
* this Caſe were cited a Caſe of Ambroſe verſus Am- a Cy or 


broſe, and another of Rawlinſon cont Rawlinſon where r Wil be. 
it had been certify'd to be the Cuſtom of London, and ſore. 23 dE 
was accordingly decreed by the Lord Chancellors Har- drphanage 
court and Cowper ſucceſſively ; that if a City Orphan pet Sur. 
dies before 21, his Orphanage Part ſurvives to the virorbir- 
ether Orphans; and that he can make no Diſpoſition b 
Will to contradict it; but if he dies after 21, at which 
Time he might have by Will diſpoſed of it there, tho' he 
die Inteſtate, it ſhall go according to the Statute of Diſtri- 
butions, between his Mother, and ſurviving Brothers and 
diſters; and that in the other Caſe the Survivorſhip holds 
only as to the Orphanage Part belonging to himſelf ; 
for that, if he had by Survivorſhip the Part of any other 
of his Brothers or Siſters, that ſhould go according to. 
the Statute of Diſtributions. - | | 
And it was alſo ſaid, that if a Man married an Or- 
plan, yet till 2 1 his Right was not ſo veſted as to prevent 
his Wife's Share from ſurviving, in Caſe ſhe died before 
21, tho whether the Marriage was before or after 21, 
a Ar 
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He Term. 8. Mich. 


he had not the Licence of the Court of Orphans. | 


| bs hy + Y 
Caſez3 . Toung verſus Clerk. | 
In Court Ld 9. # i of ky ka 8 "I 3 
Keb Tx iI s to haye ire of Ar. 
Equity won't ticles, whereby the Detendant had agreed to let 


Nick Fred. the Plaintiff a Leaſe of the Premiſſes for 18 Years, at 
tion of Ar- the Rate of 67 J. 10 5. per Ann | 
they appear The Caſe was thus, the Plaintiff for about 20 Years 
nable, or laſt paſt had held the Premiſſes, as Tenant to one Thomas 
fad. Goodhem, at the Rent of 30 f. per Any. Thomas Goodhew 
was intitled to thoſe Lands, under a Leaſe of 2 1 Years, 
with Power of a Reverſal from the Archbiſhop of Canter. 
bury; and on his Death, which happened about two 
Years ſince, the Eſtate came to Henry Goodhew, his Bro- 
ther, by Virtue of 2 Family Settlement made the 20th 
of December 1689; and thereupon his Leaſe being de- 
termined, he applied to Henry Goodhew for a new Leaſe; 
but before a new Leafe was made, he likewiſe died, ha · 
ving firſt made his Will, and thereby deviſed this Eftate 
to his Daughter, with whom the Defendant after Inter- 
married, and thereby in her Right became intitled to the 
Premiſſes for the Reſidue of the Leaſe, with a Power of 
Reverſal ; and thereupon the Plaintiff applied to him like- 
wile for a new Leaſe, to make up the compleat Term of 
21 Years, which Thomas Goodhew had agreed with him 
for, and of which there was ahour 18 Years to come. 
The Defendant had never ſeen the Land, nor knew 
nothing of the Nature or Value thereof, and therefore 


deſired him to confider it, and come and ſee the Lands 


which lay near Canterbury, before he came to any Agree- 
ment concerning them ; it appeared, and was fully proved 
in the Cauſe, that the Lands were worth, and were 
actually let by the Plaintiff to Under-Tenants, at 3 /. 
and 3 J. 10 5. an Acre per Ann. being Hop Lands, and 
the Tenants were by Covenants in their Leaſes to plant 
them and leave them planted with Hops, to lay on fo 
0: TY man} 
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the Huſband was fineablo, and might be committed, if | 
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tiff had 167 J. per Ann. coming in by them, _ without 
any Expence on his Part, tho he had never paid more 


chan 40 J. per Any. Rent, to Thomas Goodbew, 


# 


When the Defendant went down tb Canterbut)y, he did 
take a View of the Lands in the Plaintiff's Company, who 
had promiſed and engaged him to lie at his Houſe; but it 
did not appear, that he had any Opportunity whatſoever of 
informing himſelf otherwiſe than from the Plaintiff him- 
ſelf, who was continually with him, what the Value of 
the Lands was, nor had the Defendant himſelf any Judg- 
ment, on a bare View of the Lands; what they were 
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many, Load of Dung every Year, to bear all Pariſh” — 


worth per Ann. but he aſked the Plaintiff to let him ſee - | 
the Counter-part of the Leaſes he had made to his Under- 


Tenants, which would have fully informed him therein, 
but that was ſhuffled off, on Pretence he could not find 


them, or that they were left with a, Friend of his; and 
ſo the Defendant knew nothing of the Rent the Plaintiff 


nccved From his Under-Tenancs, or the Terms on which 
they held the Lands; and it was fully proved in the 


5 * 


Cauſe, that the Defendant expreſſed great Diſſatisfactioon 


A4 * . 


thereat, and was unwilling to com to any Articles ot 
Agreement with the Plaintiff; but by the Importunity 


of the Plaintiff and others then preſent, he was prevailed 
on to agree to it; and thereupon the Articles in Queſtion 
were drawn up and executed between them, after which 
the Defendant diſcovered the Impoſition, and that the 
Plaintiff had above 106 J. per Ann. clear above the 
Rents he was to pay him, and that without any Trouble 


: 
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or Expence whatloever on his Part: The Defendant on 


Diſcovery of this, and informing himſelf fully of the 
Value and Nature of the Larid, he thereupon refuſed to 
execute a Leaſe purſuant to the Articles; and to oblige 
him to it was this Bill brouglt. 
Lord Chancellor was clear of Opinion, that this Court 
was not bound to decree a Specifick Execution of Articles, 


where they appeared to be unreaſonable, or founded on 4 
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was ul direct Fi ra 71 200 yet Both . mr  Undet: 
value of tbe Land, ab dit too Tithe oy Ex ere 
whatſoever on the Plaigtiff e 8 Part, it appeared to him 
tö be an unteaſonable and ſhameful Contract; that 

Was ihdeed bod at Law, and there fore le the et 
to his legal {vi bh for Recbvefy of F What Dam ages he 
could by Noh-Per 7 Tales of the Arteles, but ae 
the Kul as to ay N Execution W 


Caſe 336 Chitton versus le e 


a ry jon gh ths Will, and thereb) dence " Yank 
ds his Son, and the Heirs of by. | 

eg of , 500 J. to the Plaintiff, upon a Contingency 
* Corn which happen ene 2% chin two Years het ; Death 5 8 
cy'3 be Teſtator: : In the mean Time the Ex ecutor had paid away 
away the A: All the Aſſets in Satisfaction of Bond Debts; ar 112 cid 
Hing Bond Queſtion was, 
Bea; the 8 gatee, ſhould be Aimitted t to ſtand in "the Place of the 
happens ond Creditors. N 


within 


Vears after the Teſtator's Death; ; yet B. cannot fland in che Ras dl of the ic Cred 955 * & te ts 
charge the Deviſce of the Lands, nor compel the Executor to pay it out of Won Per 1 


Macclesfield. 
A. Deviſes 


And it was decreed he ſhould not; and that Decres | 


now affirmed on 4 Rehearing, for that the Teltator mull 


be ſuppoſed to have as great a EKindneſs is the Deviſce | 


of the Lands, as he had for the Leg gatee 0 the ck 
and a Pecuniaty Legatee ſhall never charg e a Specißck 
Deviſce of Lande, even tho”. the Lands Wie Tp peel 
deviſed to the Heir at Law, accordin 
taken 'in the Caſe of Hane and Merick, 2 Salk.. 4 16, 
which was Cited as a Caſe i in Point; 3 but if the 140 
had been left to deſcend to the Hei at 12 it 7 55 
Have been otherwile ; but in the priricipal Gals it would 
have been much Patdet fill ” chary e the Executor to 
pay this Legacy out & lis © wn Pocket, Pecauſe the 
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2. Contin- 


Whether tlie Plaintiff, the Þ ur ecuniary 12 | 


to the 15 tion 


EE. my = os 


. —— aue * $4 I 
or mipht have | 


2 ef hg 

ny Leard after, as woult make ic an 

ele port | Abs, | ſince he 

Filed che Aﬀſers in the mea Time, and 

the gecdkar Rappenirig after, bught not to be admitted 

= wine Was doe in Furſunnes of —_— 
ore. 
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F Un Hei ele Aline 1085 Caſe 335, 
Mari by tis WII gare 4 Portion of 404 60 i 4: deviſesto 


Daughter, if ſhe married with her Mother's C6ri> $604. upon 
ſent ; but if hot; then zoo}: onl 75 the Daugkrer after, 1 in Saeed with 
the Life Pitide' of ber Father an Mother. married without or r fle. 
the Confeftt ef either of they ; but" the Father Was after: ther, if uo 

vards prevailed on to gie Potcion of 206 L. and died, the marries in 
eme Time after,” without any Alcerdtivir of his Will 83 
ind the ene ee er becornitig æ Bankriipe, and Morher, 


I withou their 
this Bill was 6 Aﬀfignees under tHar Cont Coufn ; bu 


tiſibr? 16 habe” de 300 L ef ab Kdt che 208 1 given 9 2 
the Daughter for ber Portion by the Father's Wl 520! gs her 
| ] 01:33 2191 2 Satisfiii64/of the Legacy. 
But the Bil Was Ain, for that the 200 J given 

1 Father his Life Time, Was 2 Mtisfaction of 

and a 2 — of the Will, as to that 
Portion, Ay the Nel as to take Place or her mar- 
rying with ker Mother's Cohſenr; Which Fee only be 
mtended after the Father Death, af ond the 
"Fo never became die 1. . R 


#7 1. 5331 95 
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Eulhn ve FAT VERN ae 


ous ApifeForth, by Lialt und Releafe; WW 6th ptr E- 
April 1713, cotiveys feverdl Einds'ro Trüſtees and f-* ould 


the be (old after 
eir Heirs upon Truſt, to ſell the ſame after his Death; 1 
and out of the — ariſing. by ſuch We to pay off poſes, and a- 


mongſt o- 
- © Mort- thers, that 


be diſpolil of 200 J. ſhould 
"1 as be by 2 Note ſhould appoint, D 
This 200 J. ſhall 1 f vy _ Mair dies Inteſtate, n given no Directions. 


* * 9 2323 — wy 
Do. Tat _ . 


a Mortgage Which Was upon the lame Eſtate, and other 
Debrs oa ee and ſeveral other ums 4 Money to 
the Plaintifts, — ſeveral others of his R tions, and 


that the . Overplus of the Money:;.ſhould. be divided 
amongſt the Plaintiffs, and others, Share-apd Share alike, 
after a Sum of 200 l. which ſhould be liable to'a Now 
under the Hand of the ſaid Ju Ayifworth, payable 

to the Perſon or Perſons therein to he named and dis 
refed, the faid Truſtees to pay the ſaid 200 J. in ſuch 
Danner and Form as, ſhould, be appointed. by the faid 

. Note. — # ; 
Wot aig og ol rouge 
Diſpoſition, of the 200 . and the only Queſtion now 
was, Whether the 200 J. ſhould be diſtributed accord- 
ing to the Statute, of ; Diſtributions, in regard the In- 
f def ate bad directed the whole Eſtate to 8 fold: and 
turned into Money; and when that was done, then this 
400 J. vas to be ſubject to his Appointment, and ſince 
be had made no —— this 200 J. ought. to be 
looked upon as Money, and ſo Part of his Eftate, and 

to be diſtributed to the next of Kin. 

But it was decreed by the Maſter of the Roll and 
affirmed by my Lord Chancellor, that it ſhould be a re- 
ſulting Truſt for the Heir at Law; that no one Rule 
whatſoever was more certain and invariable in this Court 
than that the Heir at Law ſhould have ſo much of the 
Lands as a Lok N diſpoſed of; that this 2000 


Was day intitled to . e Sum of 
5 e the W Was e an 


4 
* ' UE 


[ 


| for. Charities, and after Payment thereof, ; he directed 


Lone — — ce Bo am. | ——_ SIND 


Tod ere 1 524 

Era rt & 11 veithe Salut. f en, 

9 Macclesſield. 

a HE Lady Fane Sexdadmore,, by her Will in 1696, One deviſes 
1 gave the Sum of 8000 J. to her Daughter Mrs. laid our in a 
prince, to be laid out by her in a/Purchaſe of Lands, to hefe. 
be ſettled to the Uſe of herſelf for Liſe, with Remainder'for Li, Re- 
to John Sculamore, and his Heirs; and in Caſe he died 4. A and is 
in the Life Time of the ſaid Mrs. Prince, to the Lord B. de n th 
Sudamore, his Hleirs, Executors, | and Adminiſtrators. 1 then ta c. 


John Scudamort died in the Tear 1714, and in the Life 0 1 


Time of Mrs. Prince. The Lord Seudamore likewiſe diechtotn de in 


in the Life Time of Mrs. Prince, in the Vear 1716, ha- Wu he 
ring about three Months before his Death made his Will, — Broad 
and the Plaintiff his Lady Executrix; and having given upon the 
ſeveral Legacies to the other Plaintiffs, and | the — oben 
Defendant Frances Scud amore his only Daughter and Heir ane = 
at Law, 


ſidered as 
an Infant; and in the Lear 1717, Mrs. Princg Lands, and 

lied, and the Money had never been laid out; and now che 1% of 
this Bill was brought by the Plaintiff apainſt the Lady 1; Tae 
Frances, Heir at Law, and againſt the — of Mr . 
Prince, to have the Money, for the Benefit of the Exe- 
cutors and Legatees of the Lord Scudamore; and that 
no Purchaſe might be made for the Benefit of the De- 
fendant, the Heir at Law of Lord Sudamore. - 

Lord Chancellor was clear of Opinion, and decreed ac- 
crdingly, that the Money belonged to the Defendant the 
Heir at Law, as the Lands would have done if a Pur- 
chaſe had actually been made, as it ought to have been, 
by Mrs. Prince the Truſtee; and that to decree it other- 
wiſe, would be to put it into her Power, and Election 
which of the two ſhould have it; for if the Purchaſe 
bad been made, it muſt have gone to the Heir; but if 
ſhe by delaying the Purchaſe may alter the Ri ghit, and g ive 
it to the Executors, this would be to make it her Wil. . 5 
and not the Will of the firſt T eſtator, which. would be 
very unreaſonable and inconvenient ; and therefore, tho 
the Truſt for laying out the Mater was. perſonally po 
6 U 


esd 


De Ten Mich. 1 7. 
fined to Mrs. Prince without nominating Executor ; 


they were imply'd and included in n it; and t 

mee . a ger, ae the Her s t Law of 4 wa 
more 2 Iii fant, and as — urkivtd tay 

two Vears, the Infant Heir might have 2 7 | 

againſt Mrs. Prince herſelf, the Truſtee, to have 

An lnb Purchaſe wade, and her Latches in not doing it, — 

by s Fakes to turn to her Prejudice, being an Infant ; the Caſes cited 

- 7 Bil be were Lingen and Souray in Lord Hatcour's Time, and 4 
Ny Caſe lately decreed: of Jones cont” PomelIl. 

. Note, In this Caſe it was agreed by my Lord chlor 
| Ws be a declared Rule in this Court; py if Money be 
deviſed to be laid out in the Purchaſe of Lands to be 

ſettled on one, and his Heirs, that the Perſon himſelf; for 
whoſe Benefit the Purchaſe was to be made, may come into 
this Court, and pray to have the Money itlelf, and that no 
Purchaſe may be made, becauſe none have an Intereſt in 
it but himſelf; but if he dies before the Purchaſe made, 
or Payment of the Money, ſo that the Queſtion comes be- 
tween his Heirs and'Executors; which of them ſhall have 
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the Money, the Heir ſhall be preferred, and it ſhall for his 
Benefit be conſidered in a Court of Equity, as if the 
Purchaſe had been actually made in the Life of his | 
Anceſtor, for two Reaſons. 1ſt, Becauſe the Heir is to 2 
be favoured in all Caſes, rather than the Executors, who V 
by the old Law were to have nothing to their own Uſe. , 
2dly, If the Executor ſhould have, it would be againſt ce 
the Words of the Will, which gave it to the Hears. 90 
1 no 
r Kemp and Kelſe 7y. int 
Whether a TH R Plaintiff's Wife was a Daughter of a Freeman Wy 
ors given of London, and after her Marriage with the Plain- vi 
made we tiff, her Father gave her 100 J. and her Huſband at the the 


28288 5 Time executed a Releaſe for the {aid 100 J. in full 
2 _ of all his Wife's Cuſtomat Part, or Share, which was 
band and or might be due to his Wife by the Cuſtom of London, 


Wife of their 
Cuſtomary or otherwile by her Father ; 1 Ke Father afterwards made 


* i nd thereby deviſed to his Daughter the Plain. 


tiff s 
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tiffs Wife 400 l. and made the Hefendant bis 
Executr ix, and died, | having one other Daug 
{{d of a Perſonal Eſtate, to the Amount of...z 
And. this Bilk was, brought for n Diſcove 
Perſonal | Eſtate 3 that upon the Plaintiff's br ging the | 
100.4. into Hotahpat, they might be let into a Cuſtomary 
part of the Father's, Eſtate, and ſuggeſted ſome Fraud in 
dbeining the. Releaſe. ;/To/this Eil ige Defendane pleaded 
the Releaſe in Barr apy 9111151} 191 0 129 
And it was argued far the Plaintiff; that the very End 
of the Bill being to he xelieved. againſt the Releaſe, it was 
very extraordinary to plead the ſame Releaſe in Bar, eſpe · 
cally as it was alledged to be obtained by Fraud: and 
undue Means, that this Releaſe could not be any Bar in 
this Caſe, being given by the Huſband after Marriage; 
that in the Caſe of Blundell and Barker, it was a Queſtion; 
Whether a Child could releaſe a Cuſtomary Share, being 
only a future Right before it became due; and yet that 
Releaſe was by the Child itſelf, and before Marriage, 
but here the Releaſe is by the Huſband, and that too 
after Marriage, which could not Bar any future Right 
which could be coming to his Wife, - -. - 

On the other Side it was argued, that the Releaſe was 
a good Bar, or at leaſt, that the direct Queſtion was, 
Whether by the Cuſtom of the City ſuch a Releaſe was 
a good Bar or not; and therefore, till the Cuſtom be 
certify d to the contrary, the Releaſe is Prima Facie,, a 
good Bar; that the Wife herſelf in this Caſe could give 
no Releaſe, being under Coverture; that the Huſband is 
intitled to every Thing which belongs to the Wife, and 
may releaſe any Right or Thing in Action belonging to 
ber, as he may give away or diſpoſe of her Fortune as 
be thinks fit, if not precluded by his own Agreement, 
the whole Power thereof being by Law lodged in him; 
that the Suggeſtion of Fraud in obtaining this Releaſe, 
could not take away the Force of it, or deprive them of 
the Benefit of pleading of it, for there it would be but 
to ſuggeſt Fraud in obtaining an Award, paſſing an Ac- 
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ring a Heleaſe, and the Party would be 


Right of his Wife's ; that ſhe might ſurvive him, and 
would then be intitled to it in her own Right; beſides, 
this Releaſe is ſuggeſted to be fraudulently obtained; and 
therefore, ordered the Plea to ſtand for an Anſwer, with 


[ - Liberty to except, ſo as to have an Account of the Free. 
man's Perſonal Eſtate, and the Benefit of the Releaſe to 
be ſaved to the Hearing, when the Queſtion would come 
more properly, whether ſuch Releaſe by the Cuſtom of | 
the City were good or not 

Nitholas and Nicholas. 

HE Plaintiffs Teſtator by Will among other C 

"| Things gave two Children 500 J. apiece, and one bl 

of them being 14, and the other 16 Years of Ape, ap- i 

ply'd by their own Father to the Court of Arches, and be 

had him appointed their Guardian, who thereupon cited 

C 

ou 

of f Ciy 
22 - 
A 

Juri 

Cou 

Was 

to ſtay the Proceedings in the Spiritual Court; the 


2 Motion, 
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Motion, © Had: an InjunRtion, "ill an Anſwer, Ind TR 
Order. ine VL J 2 1 © YH 

To this Bill Wl Defcodaith, 'the Infants, by their Fa- 
ther and Guardian pleaded” the whole Proceedings in this 


Court, and tt that guit before the Bill 
baut 7 meg i: ky Noni da! ung IH INS » $5 = 


And it was by Dr. Srruban and De! Ser, | 
Griladrls; in ſupport of the . that the Spiri - 
wal Court has always been Allowed to have a concurrent 


juriſdiction with this Court in Caſes of Legacies ariſing 
meerly out of a Perſonal Eſtate, as theſe were; that in 
all Caſes of concurrent Jurildiclione, which Core ſever 
was poſleſſed of the Caufe* had à Right to proceed, and 
could not be reſtrained or prohibited by the other Court; 
that this was called in Law a Prevention of juriſdichon; 
that it was not only ſo by the Civil Law, but alſo in all 
other Courts, which had a Concurrency ' of Juriſdiction, 
as between che Exchequer and the Chancery, the Counties 
Palatine and the Chancery, c. that the Father in this 
Caſe was a proper Guardian; and that he muſt give Se- 
curity before he can have the Childrens Legacies, by the 

Courſe of the Courts; that on Application, if either he or 

any of his two Sureties died, or became ſuſpeCted as to his 97 
Circumſtances, that the Court would oblige them to 285 
vive better Securities; that they could not indeed ſay, 

that by the Courſe of that Court, the Guardian would The Spiritual 
be obliged to pay Intereſt for the Legacies, which was — 
urged on the other Side, was an Argument in Favour of J=ivzn to 
Chancery, that they would Order the Money to be put For the e be ah Js 
out at Intereſt for the Benefit of the Children; but che! in his a his Hands 
Civilians inſiſted, that they being firſt poſſeſſed of” pn 


; compel 
to — Se- 


Czuſe, this Court would not imjoin them from proceed. — 

ug to recover the Childrens Legacies. een 
Lord Chancellor agreed, that in Caſe of a eben 2 12 0 dot 2 

Juriſd iction, their Arguments were juſt, ' and that this 

Court had a Juriſdiction to ſee, that the Executor, who 

bus but a Truſtee, performed his Truſt, and that was 

the ne Juriſdiction this Court exerciſed in ſuch Caſes; that 
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Chancery 
will grant an 


In junction to | 
ſtay the Huſ- 
band's * 


— acy | given 


as op A 95 xt wi 719 | ds, 
Court cannot ceive the | 
8 | 
ds reſpect of 


Adequate RP ch carrie 1 and that the leaſt Security this 


Proviſion on 

her. Court required, was a Recogniſance with two ard, 
which N the Land. = 

1 Opvie and Godolphin. 

Avthe Rally — | Mortgagee for 500 Years brought a Bill to. fore- 

8 cloſe, but on Proof that he had Notice of - the 


which he is ' Plaintiff? s Title, which was as Contingent Deviſee of a 


adviſed. b 
Lauber 2b Term for Years, on the Legatees dying, without leaving 


a good one, Iſſue behind him, his Bill was diſmiſſed ; and no the 


yet if it 


r Plaintiff brought this Bill for Diſcovery of Writings, 5 
has Notice to haxe the .. Dyed delivered 15 1 


that another | 
_—_ * N 141. 

it muſt ̃ | %, 
1. 4 1 | - The 


the Writings . 7 
relating to it, but not the Ategige Deed, for there r _y be Covenants in that for payment of 


the Money. 


nt1 earn ng „he qu ght n | | 
88 TE 3 ah Fs Money into LS 15 . ho | 
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—The 33 -infified dit was bard enough to Iod bis 


Money, that the Plaintiff gughe not to force the Wai 
ing kom hing; T0, eſpecially, de (Mortgage! Ded 
wherein was a renant, fer Payment of tha Mortgage 
Money, and herein peſſiblyl hay might Nacbwer in 
Damages, thor aheynhat ;che-Qpinkon: 6 trat Man 
(Srjeant Herprroni thut his Deviſes o to.the Plairaift 
Was: void. Date 10 * 10K ni 10 IA 34 gin od 2803 
But the Court: was des raf Opinion, bat the Deviſe 
over was good, che dying without Iſſue being confined 
to a Life then in Being, and d that the W 
ſhould be delivered up to the Plaintiſſ, for that the Wr 
tings followed the. Eſtate; but thei-Qourt would not 
tive the Defendant to Siber up che Mortgage Deed for 
the Realops Delor urge at 07 vionerhbarnmi au. Its 


111 10 hof. at id, bil 3 


Ex parte Jephſon gerjeari at Acta” 31 Caſe 341. 


4 5 1 a 13 JON 
The Nature 


HIS was a Petition! by the Ser je ant at Arms, chat 7! * 
in Regard he was an ancient Officer of the Court, 1 
and by the ancient Uſe of the Court no Proceſs of Se- be mite. 
queſtration could Iſſue, but on a Return of | wow eſt in- I 
ventus by the Serjeant at Arms; yet by the late Practice, fore a Seque- 
which as it was not intattinced above 10 or 15 Tears 20. 
ago, committing the Parties to the Warden of the Fleet, 
and awarding a Sequeſtration on his Return of non 
inventus, that might be altered, and the ancient Courſe 
reftored ; for that otherwiſe the Ser jeant at Arms by this 
late Method of Practice was deprived of his Fees; and a 
Caſe was cited in 168 5, in the Time of Lord Fefferies, 
where a Man that was committed to the Fleet for not 
performing a Decree, and after made his Eicape, and got 
into Holland, as appeared by Affidavit; yet the Court 
vould not grant a Sequeſtration upon Return of non eſt 
nventus by the Warden af the Het, but awarded a 
Proceſs to the Serjeant at 2 to:aaks him upon the 
Return of non eſi abeeus, then a Wt ex. of to 80. 


And 


ö 
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Aich and ic was urge, 
an Innovation, and ought to bs altered; ſo where the 
Deſendant had Time given him to put in his Anſtrer 
was a Prudtice introduced about 20 Nenfs ago, and was 


the Courſe was on the-Expitation of the Hie, to more, 


 inventus by the Ser jeaut ut MG; and not 70 * Return 


that was to ſend him to the Flee. 


"De 7 i 
| ws eto ton toncrary" _ 


the late Pit a Ke 


upon etitring his Appearance With the Regiſter, which 


for the Expedition of the Suitor in ſhortniug the Proceks, 


that he might Anſwer in — Days, or ſtand coinmitted, 
upon which Method of Proceeding, a8 it was alledg 
bo Sequeſtration obuld Iſſue till a return of a n ft 


by the Warden of the Fleet. I 

\ That this Commitment to the Serien: a . Was no 
greater Expence to the Suitor, than when the Commit- 
ment was immediately to the Fleet; that if he obey d 
the Order, whilſt in Cuſtody of the Serjeant at Arms, 
there was no farther. Proceedings againſt him; if he d 
not, the Serjeant at Arms was the Officer of this Court, 


That this was his proper Office to Glakaly and find out 
the Contemners of this Court; and the Warden of the 
Fleet, whoſe Office it was to n at the Fleet, and 


take Care of Priſoners ſent thither, was not to be ſup- 
{ed to be abſent from thence, or to take them imme- 
diately into Cuſtody, but as they were brought to him 
by the proper Officer. 0 
That it was true, in Caſe of Contemptuous Words, g 
or for a Contempt in aſſaulting or ſtriking any who ſhall 
ſerve the Proceſs of this Court, the Commitment was 1 
immediately to the Fleet; but the Reaſon of this was, | 
becauſe the Commitment in that Caſe was in Nature of 2 
a final Execution; that no Proceſs of Sequeſtration was » 
to go upon it, but he was to - anſwer the Interrogatories 2 
and clear his Contempt, and pay the Colts, which was f _ 
the Puniſhment he was to undergo, and the only one in T7 
that Caſe, and ſo for not bringing of Writings into Court; we 
but that wherever a Sequeſtration was to go, ther BY the 


muſt be firſt an Order for Commitment to the Ser jean 
2 al 
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In Guria Cuncellariæ 
4 Arms, and upon his Return of non eſt inventus, then 
the Sequeſtration to Iſſue, and conſequently the Com- 
mitment immediately to the Fleet, after which the Order 
for entring his Appearance with the Regiſter, was not 


only unneceſſary, but a Burthen to the Suitor: 


* 


My Lord Chancellor ordered the Regiſter to look into 
precedents, and to certify to him how the Practice had 
gone; but ſaid, that if the Serjeant at Arms was intitled 
by the ancient Courſe to a Fee by the Caption in theſe 
Caſes, that it could not be altered without an Act of 
parliament; that tho he approved very well of ſhorten- 
ing the Proceſs of the Court, yet the Queſtion was con- 
cerning the diverting of the Proceſs of the Court, Whe- 
ther it ſhould go to the Serjeant at Arms, or to the 
Warden of the Feet, for the Proceſs was not at all ſhortned 
by it, but a Wrong done to the Serjeant at Arme. 
That in Caſe of entring an Appearance with tlie 
Regiſter, no Wrong was done to any one more than ano- 
ther; that the Courſe was formerly to grant an At- 
tachment, then a Proclamation, then a Commiſſion of Re- 
bellion, then a Serjeant at Arms; but that by the late Prac- 
tice of entring his Appearance with the Regiſter, before 
any of thoſe Proceſſes awarded, or at any Time after, 
and before the laſt Proceſs for a Commitment, every 
Thing was admitted to be right, and he was ſuppoſed to 
be in Court, ſo as to ſtand committed, if he did not an- 
ſwer in four Days after the Time expired; and the 
Warden of the Fleet being in Court, inſiſted, that the 
entring his Appearance with the Regiſter, prevented the 
Neceſſity of any previous Order for his Commitment, 
eren to the Serjeant at Arms, but this was not clearly 
agreed; but as to the other Proceſs precedent to the 
Commitment to a Serjeant at Arms, it was clearly agreed 
to be cut off by his entring his Appearance, and this 
my Lord ſaid was no Injury to any one, becauſe none 
of the preceeding Proceſs iſſued at all, and conſequently 
could not Iſſue to a wrong Perſon; and ſaid, it would be 
te ſame too, even in the Cafe of the Serjeant at mw 
: 6 Y if 


e the Court ſhould be tertificd to be 


| rended alſo to the Goods and Charrels of che Party. 
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that no Proceſs to him was neceſſary; but chat the 
Commitment might be imthediately to the Fleet on his 
not anſwering within the Time, after entring his 4p. 
pearance with the Repiſter 3 3 but” whether that was the 
Courſe or not, was the principal Quieſtion, and edrivern. 
ing which; my Lord K be attended with Precedentz. 
It was faid, in this Caſe, that the Practice of granting 
firathas was very ancient, and the Warden of the 
Fleet ſaid, he had a Table of Fees as ancient as 3 E 
which were the Fees for each Days proceeding in the 
equeſtration; but it was agreed by the Court, that at 
firſt the Sequeſtration was only to fequeſter the Thing i in 


Demand, but that for ſome Ages paſt; it has been ex. 


It was likewiſe faid, that by a Cept returned by the 
Sheriff of the County, the Party was to be brought up 
and committed to the Flzer, by Order of the Court, if 
— did not appear and anſwer; the Bill was to be taken 

pro Cotfeſſo, and to bring him en a Cepi returned, the 
Sheriff was to be amerced, or an Order to be wade for 
a Meſſenger to go to him. 
Afterwards, Saturday 13th of May 7 On. the fol- 
lowing Order was made. 


ORDO CURIE 


Ex parte Servient ad Arma. 


* Hereas the Sy jrant at Arms attending the Right | 
6 Honourable the Lord High Chancellor of 
Great Britain, on the 18th Day of February laſt, pre- 
« ferred his humble Petition to his Lordſhip, firing 100 
that by the ancient Rules and Practice of this Coun, 
< the hut at Aris, is inititlec to tale alt Perſom 
4 jrito- Cuſtody, who ſtand im Contempt to 4 Cm 


c. fioh of —— mae ee nn * 
2 | 


D 
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©. the Court hath of late for Sede Me Appar 
to be examined en Ateöhtitg Before the Ma Maſtets mY 
« this Court, nbt prodüiting Wfitings ant thtt Con- 
tempts, granted Orders of ' Cimtiirriitnt; Witnbut 
Fuing forth the tid Ptbcefs againſt chem; and that 
« the Coutr ef lats fobgubtifly - gave Defenditits further 
Time to Anſwer; oh eitrinz their A 2 with che 
Regiſter 5 and chat thefeupeti for Hr Artfwrering at 
the Time limited; Cofrithitthetits Have been grafted, 
and the ſald fobetal Orders of Corntrürment Have been 
executed by the Wardeff of the Flett, ot elſe lie has 
« made Retürn 1c of inden; liereupon Setjiic fttations 
« hive bech obtajas@ eofitraty te the fad arent Rüles 
« and Practites; by Which Means the Pröceſs of this 
« Court is now tarely Gartied bit by 4 Seat df Arms, 
and he is thereby deprived” of great Patt of his Fees 
« and Profits belongin to his Office ; and the faid Pe- 
« tition coming to be * card befofe his Lordſhip, on the 
« 18th Day of March laſt; in Preſence of Mr. . leer 
« General, Mr. Lutwich, and Mead, of Council fo the 
1 wo at Arms, and Mr. Cowper and Mr. Williams of 
Council for the Warden of the Fleet, upon hearing of 
the ſaid Petition read, and what was alledged on 
« either Side, his Lordſhip order d, that Precedents re- 
* lating to the Matters refund, ſhould be laid before 
him; and Council again this Day attending him upon 
hearing ſeveral Precedents read; and what was further 
alledged on either Side, declared, that no Sequeſtration 
can regularly Iſſue to ſequeſter the Eftate of any Per- 
{on who cannot be found; but upon the Return non 
eſt inventus of the Serjeant at Arms, and doth there- 
tore Order, that from thenceforth, where any Perſon 
is in Contempt, either for want af an Appearance or 
Anſwer, or for not yielding Obedience to any Order of 
this Court (unleſs it be for contemptuous Language, or 
the beating and abuſing any Perſon in the ſexving the 
* Proceſs of this Court, or other Contempts of the 
" like Nature) the Serjeant at Arms attending thus E 
60 0 
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« J apprehend and bring the Contemner to-the Bar of 
* this Court, to anſwer ſuch Contempt; but if the 
« Contemnar cannot be found, chen to return non eſt 
& inventus, to the End a Sequeſtration | may regularly 
ct iſſue acco to the ancient Rules and Prad of 
& this Ga and that Proceſs do for the future iſſue 
ec accordingl y; and that it may be made a Part of all 
« Orders 24 giving Time to anſwer, or for doing any 
« other Act upon the Party's entring his Appearance 
« with the Re I that the Party when he enters ſuch 
40 1 do liel conſent, that u Serjeant at 
« Arms do go againſt him, as upon a Commiſſion of 
Rebellion, ER non eſt inventus, in Caſe of Non: 
Compliance; and that this Order be hung up in the 
cc Regiſters wy Six Clerks Offices of this Court, that all 
ce Perſons may take Notice thereof, and yield Obedience 
< to the ſame.” 


Edward Goldsborough, Dep. Repiſter; 


x 
* 

* 
bs 2 
$45 
1 
Ru 

2 
* 
2 
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1720. 


In Cuk IA CANCRLLARIE. 


Earl of Strafford verſus Lad y Wentworth, re, 
IR Henry Johnſon was Tenant for Life, with Re- pom" 
mainder to the Lady Wentworth ; Sir Henry made Leaſes HE makes « 
for Years, reſerving the Rent at Lady-Day and Michael- Years, refer. 
mas, by kalf Vea ki Payments, and died on Michelmas- e 
Day, about 12 a · Clock at Noon, ind the 9 Was, aud dies 0h 
Whether theſe Rents belong to the Plaintiff his Repres Micherlmer- 
ſentative, who had taken out Adminiſtration to him, or «- 


about 12 
ock at 


; | . : 2. | | | his E . 
Wentworth, in Remainder, or whe ther the Tenants ſhould 4. — 


have the Benefit of retaining them in their own Hands, to the Re- 


1 5 4 0 . N mainder- | 
as belonging neither to the Plaintiff or Defendant. Man ; but i 
1 enant 
had a Power of Leaſing, and had died in Manner aforeſaid, the Rent in to the Continuance 


of the Leaſe, muſt have gone to the Remainder- Man, as incident to the 


The Caſe was opened and debated by the Attorney and 
Sollicitor-General for the Plaintiff, but before any others 
had ſpoke to it, it was ſent to a Maſter to State the ſe- 
veral Facts, as to the Leaſes, that is to ſay, what Leaſes 
had been made by Sir Henry, as to the Part of the Eſtate 
whereof he was ſeiſed in Right of his Lady, what Leaſes, 
as to that Part whereof he was Tenant for Life, and 

c 


«a 


— 
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"what Power was reſerved” by his Marriage Settlement, to 
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make Leaſes; and what Leaſes were made by Parol, and 
what in Writing; and , whether in Purſuance of his 
Power, or whether by Virtue of his Intereſt. 


But my Lord Chancellor declared, that if Tenant for 
Life, makes a Léaſe for Years, reſerving Rent at Lach. 


Dy and Michaela, during the Term, and dies in 
Michaelmas ot Lady Daß, at 12 a- Clock, or any other 


Time before the laſt Inſtant; that the Rent in ſuch 
Caſes is nevertheleſs due to his Repreſentative; for tho 
the Leſſee had Election to pay it any Time before the 


laſt Inſtant of thoſe Days, if this Leaſe had ſo long 


continued; yet it being payable on thoſe Days, f during 
the Term, and the Leſſor being living ſome Part of 
thoſe Days, his Election to defer it to the laſt Inſtant 
was taken away by ſuch Hue, before the Rent became 
compleatly due, and conſequently it would belong to 
the Repreſentatives of the Leſſor; and this he ſaid was 


ſo clear, that he would no more ſend it to be deter- 
mined at Law, than he would, whether the Fathers 


Eſtate ſhould deſcend to the eldeſt Son; for the Term 


having a Continuance ſome Part of thoſe Days, the 
Leſſee at his Peril ought to pay his Rent before the Ex- 


piration of the Term, it being payable on thoſe Days 


during the Term, and the Term did ſubſiſt on thole 


Days, tho' not to the laſt Inſtant. 


And this was the Caſe of the Lady Cole, in the Nor- 


 thery Circuit in the late King William's Reign, wherein 


Mr. Juſtice Tracy took the Advice of the Judges, and 
gave his Opinion accordingly; that where the Leſſor 
Tenant for Life on ſuch a Reſervation, died about fix a 
Clock in the Evening, that the Rent was become com- 
pleatly due, and belonged to his Executor, elſe he him- 
{elf could not give a proper Diſcharge for it, till the 
laſt Inſtant, which moſt certainly he may at any Time 
of the Day, whereon it is payable, and this does not at 
all contradict Baskervill's cont Mayo, in Sand. 283. 
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But 
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But if ſuch Leaſe were made, by Virtue cf a Feuer 
to make Leaſes in Settlement, as the Term ſubſiſted, 
and had Continuance there by the Death of the Leſſor 
before the laſt Inſtant, the Rent would go along with 
the Land to him in Remainder, or Reverſion; becauſe 
being payable! on thoſe Days during the Term; the 
Leſſee had 'till the laſt Inſtant of thoſe Days to pay his 
Rent, the Term enduring till the laſt Inſtant of thoſe 
Days, and conſequently the Leſſor dying before it was 
compleatly due, his Repreſentatives can make no Title to 
it, and ſo he ſaid; if fuch Leaſe were only an equitable 
Leaſe, that is, ſuch a Leaſe as ought to be made good 
in a Court of Equity, tho“ it were in ſome Circum- 
ſtances defective in the Execution of it, and not ſttictly 
purſuant to the Power; and in thoſe Particulars, my 
Lord Chancellor was clear, and {aid} there could be no 
Manner of Doubt of tbe. 

Afterwards this Cauſe came back upon the Maſter's 
Report, to whom it was referred to ſettle the Nature of 
the ſeveral Leaſes made by Sir Henry Johnſon; and upon 
his Report, it appeared, that ſome of them were made 
by him generally, and thoſe determined on his Death, 
others were made by Virtue of a Power for making 

Leaſes, and thoſe ſtill continued; and my Lord was clear 
of Opinion, that as to Leaſes of the firſt Sort, the Rents 
belonged to his Executors, becauſe, tho for the Benefit 
of the Tenants they had *till the laſt Inſtant of Michael- 
mas-Day to pay the Rents ; yet the Reſervation being at 
Michaelmas-Day and Lady-Day, conlequently ſo ſoon as 
either of thoſe Days began, they were at their Peril to 
take Care that they were paid accordingly, becauſe they 
were then actually become due to Sir Henry Johnſon, who 
made the Leaſes, and his Right to the Rent became 
actually veſted in him. | 

But as to the Leaſes made, by Virtue of the Power, 

they ſtill had Exiſtence and Continuance after the Death 

of the Leſſor, in the ſame Manner as they had during his 

Life ; and therefore the Tenants had till the laſt erer 
. e * 
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of thoſe Days to pay the Rents, and 


hen, when the 
Leſſor died before, the Rent goes along with the Reverſion 
to thoſe. who are/intitled to lt. 


caſe % Lady Shaftsbutys Caſe. 
A. is appoin- HE Lady Shaftsbury being intitled to 800 L jer 


red Receiver 


of an Eſtare, Ann. Jointure; and on the Decree and Maſters 


geben Report, 600 U. per Ann. being allowed for the young 


tant Earl of Shaftsbury's Maintenance and Education, one 


uarterly, . 
4. acquaints Mr. Wych was appointed Receiver of the Rent of the 


Banker was, Eſtate, and to make Payment of both theſe Annuities to 
Money houla the Lady Shaftshury. Mr. Nichols in FHleerſtreet was Mr. 
be depoſited Mych's Goldſmith, where be kept his own Caſh; Mr. Moch 
for his Uſe. waited on the Lady to know where ſhe would be pleaſed 


B. names an- 


other, being to have the Money as it was receiyed, and mentioned to 
a Ferlon he her both Sir Robert Child and Mr. Nichols; but the Lady 


uſed to deal 


with, and ſaid, Mr. Norcort was the Banker, at whoſe Shop their 


Orders him 


to payir into Family had lodged their Caſh, and therefore ordered 
wich 4. did What Moneys were to be paid to her, ſhould be paid in 


bar ch. Hie. at Mr. Norcort's Shop; Mr. Wych, that there might be no 


ney payable Delay, generally ſent up the Money before Quarter-Day, 
mas, being and placed it in Mr. Norcort's Hands, where the Lady 
Vahbefere an Shaftsbury, as ſoon as Quarter-Day was over, received it, 


Michaelmas- both for herſelf and her Son; 00 about July laſt he 


Day the Ban- 


ker ſtoptPay- lodged 3 50 J. being one Quarter of the Lady's and her 


bent, ad Son's Annuities, in the ſaid Mr. Norcort's Hands, in 


came A 


Bankrupt, t Order to be ready at Michaelmas Quarter, as appeared by 


the Los his own Affidavit; on Michaelmas-Day Mr. Norcort ſtops 


ſhould fall . 
wholly onthe Payment, and is ſince become a Bankrupt, and now on 


Receiver, 5 the Lady Shaftsbury's Petition, the Queſtion was, on 


having no 


5 ew oe whom the Lots ſhould fall. 
oney be- 


fore that Day. | | | 
My Lord Chancellor was clear of Opinion, that the 
Lady Shaftsbury ought not to bear the Loſs of any Part 
of it, for 'till Michaclmas-Day was paſſed, ſhe had no 
Right to demand or receive it; that therefore, in the 
mean Time, Mr. Norcort was Mr. Wych's Caſhire, and 3 

| ny DS Tent night, 


— . }2}| ans AY , _ 


might, ' notwithſtanding his having lodged the Money 
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there, have taken it out again before W ny wa 


paſt, even tho it were on Michaelmas- Day itſelf, provided 


0 had it ready the next Day to pay the Lady ; ; that 
conſequently Noxcort could have no Power to receive it 
for the-Lady 275 
or any Right td demand it before Quartet Day; - that 
ſhe could ” demand, or at leaft receive it on Michael- 

1mas-Day itſelf, becauſe it js one of the Days that no 
Goldſmiths open Shops, or make any Payments whatſo- 
ever; and therefore the lodging the Money at that Shop 
before the Lady became intitled to it, ought not to turn 
to her Prejudice, but ſhe muſt have it made good to her 
by the Receiver ; but whether it ſhould fall on the Re- 
ceiver Mr. Wych himſelf, or to be born out of the Lord 
Shafesbury's Eftate, my Lord. {aid, would .come properly 
in Queſtion, when he. made up his Accounts with my 
Lord on his coming of Age, and was not now in Que- 
ſton before the Court; but ſaid, he was inclined to 


becauſe ſhe had no Power herſelf, 


think the Receiver was not to be A e for the Loſs, | 
any more than if he had been bringing it up in TV : 


and had been robbed on the Road. 
Another Part of the Petition was to have the Sum * 


143 J. extraordinary, for the Expences my Lady had been 


at in a Fit of Sickneſs of the young Earl, over and above 
his Quarterly Maintenance, and this was not at all op- 
poſed, but for Form Sake, was ſent to the Maſter to 
late the Matter, and to Report, whether that Sum had 
been actually expended on that Occaſion, or not. 
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| Caſe 344. — . Milt and Lan 


. H E Bill was brought for a Specifick Exectition of 
che Purchaſe M an Agreement for the Purchaſe of nine Houſes, 
of 9 Houſes, Iich were in Mortgage to the Defendant Lemard 


which were 


in in Mortgage for 150 l. the Defendant Meale, the Owner of the 


paſs him a * reed to fell theth do the Plaintiff for ſuch a þ 
Euncl B, Sum of Money, and the Plaintiff paid him a Guinea in t 
9 71 Part, and {ent a Note to this Effect, Mr. Leonurd, proy 1 
defires him to 2 © Writings ro the Beurer, I biting agretd to di. 1 
the Writings, 47 en wk, yout humble Key band. he! Defendare Ml ; 
he DET nat part with them, unleſs all His Mone) ; 
diſpoſed & -onar wo it 
IH ks were paid him Fig U; atid aftet boughr the Houſes of p 
unleſs al te Meale himſelf, and Phat peil 0  Vlaihtiff btotigbt thi 4 
Money was Bill. a 
id him | 
own, and afterwards Purchaſes them himſelf ; on a Bill brought by A. for a Speciſick Execution th 
of the Agreement, it was held, that neither the Guinea paid down, nor the Note, which was only or 
an Evidence of Aſſent, but did nor aſcertain the Terms of the Agreement, were ſufficient to take 
it out of the Statute of Frauds and Perjuries. ſo 
Sh 
The Defendant by his Anſwer inſiſted upon the Sta- pr 
tute of Frauds and Perjurtes, and the Queſtion was, 101 
Whether the Letter or — would bring it out of the of 


Statute ; for as to the Payment of the Guinea, that was 
2 agreed 


<4 — — 


1 Cote b WE —. 


* — of no Conſequence, in Caſe of an 2 
ment touching Lands or Houſes, the Payment of Money 
being only binding, in Caſes of Contracts for Goods. 

And it was decreed that would not, for it ought to 
be ſuch an Agreement as ſpecify'd the Terms thereof, 
which this did not, tho it was ſigted by the Party; for 
this mentioned not the Sum that was to be paid, nor the 
Number of Houſes that were to be diſpoſe of, whether 
all, or ſome, or how many, nor to whom they were to 
„ diſpoſed of, waer _ this Letter mention; whether 
they were to be diſpoſed of by way of Sale or A 
ment of Leaſe, and ſo all the Van 12 of Perjury, 5 
the Statute was to provide , would be let in to 
aſcertain this Agreement. 

This Caſe differs from, a Cale, Which was cited * a Pom by 


Letter wrote by one, promiſin g to give ſuch à Fortune 225 vill 
with his Daughter to one who ſhould marry her. A — 


Man who marries on the Encouragement of this Letter, bring the A- 


greement out 


ſhall recover, becauſe the Agreement is executed on His ef the Status- 
Part as far as it can be, and can never be undone after. 
So where a Man on Promiſe of a Leaſe to be made to Tho a Leſte 


for Years on 


him, lays out Money on Improvements, he ſhall Mie 1 


the Leſſor afterwards to execute the Leaſe, becauſe it uc mn, 


was executed on the Part of the Leſſes; beſides, that the Credir of 


romiſe of 


Leſſor ſhall 'not rake Advantage of his on Fraud to having a 
run away with the Improvements made by another; but e Hin cen. 


it no ſuch Expence had been on the Leſſee's Part, a bare tins in _ 


Promiſe of the Leaſe, tho' accompany- d with Poſſeſſion, ic is within 
as where a Leſſee by Patol agreed to take a Leaſe for Frag, and ; 
a Term for Years certain, and continued in Poſſeſſion on £49 * 2 


the Credit thereof; yet there being no Writing to make cially if =o 
out this Agreement; it is directly within the Statute, and mens were 
lo was held by the Maſter of the Rolls, in the Caſe a 
Smith and Turner, Mich. laſt at the Rolls, and in the 
principal Caſe the Bill was diſmiſſed, but without Coſts 
tor ſome Fraud in the Defendants to defeat the Plaintiff 


of his Bargain. 


Semphill 


0 


—— 
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Lauben ; Semphill & Ux verſus Bayly & Us. 
S N Gaskll had Iſſue three Daughters only, ix. 


8 ſecond, and Rebecca his third, both Defendants, and 
I having there being an Amour carried on between the Plaintiff, 


Tie Fara in his Life Time, he greatly diſliked thereof, and de. 
Z.C. and b. clared, if his Daughter married the Plaintiff, he would 
— give her a Groat, upon which he diſcontinued his 
paid Age or Suit to her; after, the Father the 12th of November 1916, 
21, or Mar. makes his Will, and thereby deviſes all his Real and 
Conditen ſonal Eftate to his Executors, to the Uſes following, 


that ſhe mar- < 


ried with the Conſent of his Executors ; and likewiſe deviſes to her ſeveral Meſſuages, Cc, and after 


ſeveral other Legacies, he deviſes the Reſidue of his Eſtate to the Executors, for the Benefit of his 

Children, tho' H. married a Perſon, who made his Addreſſes to her in her Father's Life Time, which 

the Father knew, and was difſatisfy'd at, and had Notice by the Executors of her Father's Will, yet 
there being no Limitation over, this won't amount to a Forfeiture, being only in Terrorem, 


That is to ſay, to his Daughter Sarah for her Mainte- 


nance 35 J. per Ann. and no more, and to his Daughter 
Elizabeth 3 5 I. per Ann. for her Maintenance, and no 
more, and then goes on; and if my Daughter Sarah 


ſhould happen to marry with the Conſent of my Exe- 


cutors, then I deviſe to her the Sum of 1000 J. in Part 
of her Portion to be paid to her, at the Ape of 21 


Years, or Day of Marriage, which ſhall firſt happen, 


and at the End of three Years, after my Death, all the 
Meſſuages, and enumerates ſeveral Meſſuages, Ws. all 


which I will, and ſhall be to my ſaid Daughter for Life, 
without Impeachment of Waſte, Remainder to her firſt 


and other Sons ſucceſſively in Tail general, Remainder 
to her Daughters in Tail general, to take as Tenants in 


Common, and not as Joint-tenants, paying to his Wife 


70 L per Ann. during her Life. 


Trem, 1 give to my Daughter Elizabeth 1000 J. in par- 
of her Portion, to be paid to her at her Age of 21 Years, 


or Day of Marriage, which ſhould firſt happen, and at 
the End of three Years after my Death, all that Mel- 


ſuage, Cc. and fo gives her ſeveral other Meſſuages 


2 and 


Sarah his eldeſt, one of the Plaintiffs, Elzalerh his 


Per- 


GD KS. ac 


„ 
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| Eſtate, all which he gives 
her for Life, without Impeachment of Waſte, with the 
like Limitations as is made in the former Siſter's 'Caſc, 
and then Orders them to take as Tenants in COmmon. 
| Item, I give to my Daughter Rebecca. 30 per Ann. 
for her Maintenance, till ſhe attain the Age of 15 Years, 
and after 3 3 per Ann. tem, I give my Daughter 
Rebecca 1000 l. in Part of her Portion, to be paid to 
ber, at her Age of 21 Lears, or Day of Marriage, which 
ſhall firſt happen; and if ſhe ſhall marry with the Ad- 
vice and Conſent of my Executors, then I give her all 
the Meſſuages, c. and ſo gives her other Parts of his 
Eſtate, all which he directs ſhall be ſettled on her in like 
Manner for her Life, without Impeachment of Waſte, 
and fo on directly as in the other Siſters Caſes. 
And then goes on. In Caſe any of my ſaid Daughters 
ſhall happen to die without Iſſue, then that Child's Part 
to go the Survivor; and after ſome Legacies given, de- 
viſes all the Reſidue of his Real and Perſonal Eſtate to 
his Executors upon Truſt, to manage and improve the 
ſame for the Benefit of the Daughters, and thereout to 
pay in the firſt Place all Taxes, Legacies, Chief Rents, and 
other Rents and Services, and the Overplus, if there be 
any, as I doubt not but there will. I give and deviſe to 
my ſaid three Daughters, to be equally divided betwixt 
them, and makes two of che Defendants Executors, and 
ſoon after dies. 8. $21 
After his Death, the Plaintiff Semphill renewed his Ad- 
dreſſes to the other Plaintiff his Wife, and the Executors 
having Notice of it, expreſſed their Diſlike thereof, and 
lent the Plaintiff: Sarah Notice thereof in Writing, and of 
her Father's Will, ſo that ſhe would be in Danger of for- 
teiting her Portion, if ſhe married. without their Conſent, 
and they could mot give their Conſent,” becauſe they knew 
it was a Match their Father diſliked. Notwithſtanding, the 
Plaintiffs that lived at Mancheſter, about five Months ago 
Intermarried, the Plaintiff. being an Officer, but a Gentle- 
7 B man 
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man ef a 3 
to the other Pin tiff. 
And now this Bill was brought for the intake; 1 

have a: Difrovery of the Deeds and Writings . 
to the Eſtate Aera bo che Plairitiff; and the Cauſe w 
| heard on Bill and Anfwer only, and the Defendanes, 


the other Sifters, inſiſtec, by their Auſwer, on the Be- 


nefit of the Plaintiff's Fortune, in Caſe it were forfeited, 
and the Executors ſet forth tht whole Matter, and ſub. 
+ ov to do as the Court ſhould direct, being indem 
N1 

The Clutnceltor Aa by: 0 Lord Chief Juſtice 
King, and Mr. Juſtice» Dormer ; and the Chief Juſtice and 
Chancellor were of Opinion, and the Decree was ac- 
cordingly; that in this Caſe the Fortune was not for- 
feited by this Marrige without fe . but Mr. Taler 
Dormer held it was. 

The Reaſons they gave were, chat bers thets appeared 
no Intention throughout the Will to make it a Forfei- 
ture; that if in any Caſes whatſoever, fuch Clauſes may 


be conſtrued to be is T errorem, they muſt be ſo here, 


for it ſeems to be nothing but a looſe inconſiderate Way 


of expreſſing himſelf, and is only a cautionary Proviſion, - 


that his Daughters ſhould have the Conſent of his Execu- 
tors in their Marriage ; but the Will is not at all coherent 
throughout, that tho' there is that Condition an- 
nexed to Sarahs Fortune; yet it is totally omitted, as to 
Elizabeth, and in Reælecca's it comes between the Deniſe 
of the Money, and the Deviſe of the Land. 
Then 24h, Here is no Deviſe of it over, tho' he had 
Occaſion in two ſeveral Places of his Will to have taken 
it up again, and given it over, if that had been his 
Intent, or where he deviſes, if any of his Daughters dic 
without Iſſue, he would have inſerted, or marry without 


would have taken Notice of it at the Cloſe * his Will; 
ben that he has not done neither. i 


2 And 


TIN Foroumey nor ue 4 ſerie 


ſuch Conſent, if that had been his Intent; or at leaſt, he |} 


"HS 2 7 75 Cats; a. 
"a then the laſt Deviſe of the Overplus will noei 


it, for that is, of the Orerplus of the Relidue of "4 


Real and Perſonal Eſtate, afiet the Legacies juſt before 
wo were paid ; — he adds, if there be any 
erplus, as he „ not oo ra would, 
hoy 55 gught 

vas a 8 ee e 


feiture, with as much Security as it was given at fi 
and then he would not haye faid, if there be any Overplus. 


That theſe Clauſes in reſtraint of Marriage have never 
been taken favourably ; that if there be no Deviſe over, 
they have alwayt been Held to be only in Terrortm, that 


otherwiſe Strangers Executors might run away with a 
great part of a Man's Eſtate from his Children. 
That the Diſtinction between a Deviſe over, and 1 


there has been no Deviſe over, has been taken in all 
Caſes, and was certainly a very good one; that tho? - 


Lawyers knew it would be no Forfeiture, yet the Parties 


themſelves might not be ſo learned, and therefore it 


would be ſome Terror to them to venture to break it; 


but theſe Sort of Reſtrictions could hold no longer than 


till the Party came of Age, after which they would be 
intitled to their Fortunes, and might bring a Bill for 


Recovery of them. 
Note, In this Caſe were cited Fry cont. Porter, - 1 — 


300, 1 Chan. Caſes 122, Sir ee Bellaſis's Caſe 346, 


Floyd and . Lord Salisbury's ( Caſe. 


DE 


N * 
3 4 ASE, Ox a Fl $9 


— 6 a 
" - > * %. 1 


- 
- - 
— — 
* 
= 


Ter erm. 8. Trinirads, | 


a * 
135 * 4 . © jj 7 F 
e. ITE: $ID 
„ * N 2 * *. 
. * 


1 
5 
- 4 


” N ö i * W 
4 


11 Conia Caxcrtianim. 


Caſe %. Farrington verſus Knightley. 
January 10. * 

A. deviſes "HIS was a Cauſe wherein my Lord Chancellor 
ze ha w. 1 had taken Time to conſider — ſee Precedents, 


50 . 70 he and was this, one Uptay of Gray . Inn, a Batchellor, 


Sol. to his 


Niece, and began his Will in Writing, with his own Hand, and 


three Execu- the reby gave ſeveral Legacies, and gave the Defendants, 


tors, without 


diſpoling of- who were two of .them his Siſters, and one of them his 


the Rehdue Niece 50 l. apiece, and made them Executors; but be- 
of his Perſo- 


nal Eſtate, fore he had finiſhed or ſigned his Will, he died, poſſeſſed 


2 of a conſiderable Perſonal E ſtate; wad this being proved 
ded among ag a Teſtamentary Schedule, the Plaintiffs, as next of 


the next of 


Lin, and fhall Kin, brought this Bill againſt the Defendants the Execu- 
Executors. tors, for a Diſtribution of the Surplus; and the only 
Queſtion was, Whether the Plaintiffs were intitled to 
ſuch Diſtribution, or whether the Defendants the Exe- 
cutors ſhould go away with it, and it was decreed for 
the Plaintiffs on View and Conſideration of all the Pre- 
cedents. 
My Lord Chancellor was clear of Opinion, that Exe- 
cutors in theſe Caſes were but Truſtees, that if the 
Teſtator intended them the Surplus, could he not have 
eaſily have ſaid ſo, that to give them the ſame Thing 
2 twice 


r a a= 


| ewice Over, ou be ab for 3 
out of the Surplus. 
That fince the Statute of Diſtribution, the SuroeGoa 
to a Perſonal Eſtate was as much eſtabliſhed as the Suc- 
ceſſion to the Real Eſtate was beſore; that becauſe they 
are made Executors, they therefore muſt have the = d 
7 to their own Uſe, would be to conſtrue the Will 

by a Rule, which probably the Teſtator did not under- 
ſtand, for he might be ignorant of the Import cf. the 
Word Executor, or never intend by making them ſuch, 
to give them his Perſonal Eſtate; that here it would be 
the more unreaſonable, becauſe they had Legacies given 
them. 

That he had looked into the Caſe of Forſter, Munt, 
and there was no Fraud at all in that Caſe in the Exes 
cutors, tho' it had been greatly held there was. 

That if 4, and B. Grenlly 4 their Wills, and 
make C. Executor, and 4. gives him the Surplus of his 
Perſonal Eſtate; but B. 2 not; and then C. dies In- 
teſtate; in this Caſe the Perſonal Eſtate of A. and B. 
ſhall go ſeveral Ways, for the Adminiſtrator of C, is 
admitted to the Adminiſtration of the Perſonal Eſtate of 
A. but the next of Kin to B. are to have Adminiſtration 
to him, and will be intitled to his Perſonal Eſtate; which 
proves C. as to that was but a Truſtee. 

And a Caſe was cited of Blackwell and Dry, whine a 
Man deviſed his Real and Perſonal Eſtate to his four 
Daughters, and their Heirs, Executors and Adminiftra- 
tors; one of the Daughters died, and the Queſtion was, 
who ſhould have her Share; and it was decreed to go 
in the fame Manner as a Real Eftate to the in 
Daughter. 

3 was s hkew iſe cited 2 * 
cont? , where Sir William has 
Perſonal Eſtate to pay his Debts and Legacies, and gave 
1000 J. apiece to his Executors; and it was agreed, that 
the * ſhould go to 5 of the next of 
| Kan, 


—————————————————————— — 
568 De Jem & Trin 121. 
Kin: Alſo Bayly cont” Powel, Randal and Rookey,' Wars 
cont' Lant, Weſtmore cont' Jones, Batchelor and Searle 
Dutcheſs of ar Caſe, Edward and Eyles, and 
Paules cont' Smiths; and my Lord Chancellor was of 
Opinion, that none of theſe Caſes are ineonſiſtent with 
the general Rule he laid down; ſo that Executors are 
but Truſtees, and were to have nothing more to their 
own Uſe, than what the Teſtator plainly intended them 
as Legatees or Deviſees, and not the whole Refiduum, by 
Virtue of the Executorſhip. Bo 4 
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Caſe. 37. Sir Harry Peachy verſus Duke of 
16 June. ; | | + 
TR A 
2 HE Plaintiff's Father was a Copyholder in Fee, 
quity won't 1 
alliſt a Copy- under the Duke of Somerſet, of ſome Copyhold 
wor 47 Lands of about 14 or 15 J. per Ann. and made a gur. 
1 render thereof to the Uſe of himſelf for Life, with Re- 
at Law, un- mainder to his firſt and other Sons, on his Marriage, in 
bete Com. Tail Mail, with Remainder to himſelf in Fee; but it 
1 „ did not appear that there was ever any Admittance on the 
Surrender in the Father's Life Time: The Father was 
likewiſe ſeiſed of Freehold Lands adjoining the ſaid Copy- 
hold Lands, wherein were ſome Quarries of Stone. 
The Father in his Life Time made ſome Leaſes for 
Years of this Copyhold Land, not warranted by the 
Cuſtom of the Manor; and likewiſe carried on his 
Work from the ſaid Quarry of Stone out of his Free- 
hold Lands into the ſaid Copyhold Lands, but had no 
Licence for making the ſaid Leaſe, or for working the 
ſaid Quarry in the Copyhold Lands. {3H 
After his Death, in the great Storm which happened 
in the Lear 1903, ſeveral of the Trees ſtanding in the 
Copyhold Lands were blown down, and the Tops of all 
others broke off, ſo that the now Plaintiff, who was 
juft come of Age, cut off, lopped the Tops of ſeveral 
others of the Trees, and ſome he quite cut down to 
T WO maiko 
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wake as Avenue to his Houſe: the: more unifort and 
re ular. * A 

It was i proved in ith: Mink kbar ts Bad 
made ſome Incloſure in the Copyhold Lands, whereby 
the ſame which before lay open and unincloſed was 
ſeparated and divided from the other, and theſe Things 
bs had frequently done, notwithſtanding repeated. Ad- 

monitions Oy the Defendant and hi A gents to the 
contrary. 
It appeared in FP Cauſe, that the Plaintiff 'who'was - 
a Perſon of Conſideration, had encouraged others of the 
Copyhold Tenants, to take the ſame Liberty, and ex- 
preſſed great Contempt for the Lord of the Manor, Wich 
Reſpect to his e over his Copy holders. 

5 which the Defendant brought his Ej * 0g 
and had a Verdict at Law, as for a Forſtirure, and 'to 
be relieved againſt theſe Forfeiterres? the Plaintiff now 
brought this Bill; and the only Queſtion was, Whether 
theſe were ſuch ort of F orfeitures as a Court of Equity 

could, or ought to interpoſe in by way of Relief. 

It was agreed, that for Non- Payment of Rent of 
Fines, or ſuch like Things, where a Value might be ſer 
on them, and a Compenſation made to the Lord of the 
Manor, for any Laches in Point of Time, it could; it 
was likewiſe agreed, that any Forfeiture committed by a 
Copyholder for Life, would not bind the Perſon in Re- 
mainder; but in the principal Caſe, as there was no Ad- 
mittance upon the Father's Surrender, it was the ſame 
Thing as if no Surrender at all had been made; and that 
the Copyholder, who made ſuch Surrender continued to 
all Intents and Purpoſes, both with Reſpect to the Lord, 
and with Reſpect to Strangers, the lun as if no ſuch 
Surrender at all had been made; that be was to do Suit 
and Service, and to pay bis Rent to the Lord, and might 
maintain an Action of Treſpaſs againſt any Stranger, 
notwithſtanding ſuch Armeen anda as if none at bas had 
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to Frauds, Accidents, and Truſts; and this was by ng 


thoſe in the principal Caſe, were allowed to bind Infangs, 


ought not to relieve againſt them. 


3s well as Perſqns of full Age; and that nd Notice was 
requiſite to | bs given of them, tho if it were 2 
WY 


here is expreſs Notice given the Plaintiff to forbear 
And therefore, as to the principal Point it was urged, 


veral of thoſe Acts. 
that if any Acts whatſoever could be a voluntary For. 
feiture, theſe mult be ſuch, and that a Court of Equity 


mW” 1 


That the ancient Rule for the Juriſdiction of this 
Court was confined to thoſe Sort of Caſes, that is to fay, 


Means within the Reaſon and Meaning of any of them, 
That no Compenſation could be made to the Lord 


for what had been done in this Caſe 3. that tho' it was 


true in all Caſes whatſoever, ſome Sort of Compenſa- 
tion could be made, yet not ſuch an one within the 
Meaning of that Rule wherein Compenſation had been 
allowed; that therefore this differed exceedingly from 


the Caſes of Forfeiture for Non-Payment of Rent, of 


Duties; and if the Court 


Fines, or other Pecuni 


could Interpoſe in this Caſe, ſo they might with as much 


Reaſon, when a Tenant for Life or Years of Freehold 
Lands ſhould take upon him to levy a Fine, or make 8 
Feoffment in Fee; for in theſe Caſes it may be ſaid, 
that in ſome Caſes a Compenſation might be made to the 
Perſon in Remainder or Reverſion, but that was never 
attempted, nor could it be. ſo much as pretended, that 


the Court would relieve againſt Forfeitures of this 


Sort. 


That the Reaſon of the Forfeiture was in Conſidera- 
tion of the Injury done to the Lord, that is, in the 


preſent. Caſe, thoſe Leaſes at Common Law being with- 


out Licence, might in Time he made Uſe of as Evidence 


to prove it a Freehold, that the lopping and topping oſ 


the Trees, for ever ſpoiled the Growth of them, and 
prevented their coming to be Timber. —— 


3 
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therein, which no Copyholder could doo... 
That the incloſing the Copyhold Lands one from ano- 

ther, migh 

Copyhold, as it deſtroy d the ancient Boumtlaries thereof, 


into Arable. ind 10 1060 EI uns 
That no Cale Gn be en 
relieved in Caſes of this Nature, that where a Leaſe 
was made of Church Lands, under à Proviſo, not to 
aſbgn without Licence; this would not ' relieve” againſt 
the Forfeiture, as it could not alter the Terms on which 
the Leſſor himſelf thought proper to part wich his 
Lands, or Force a: Tenant upon him in ſpight of bis 
Teeth, indeed, if this were only by way of Conſent 
4 the Part of the Leſſee, it might f * te other- 
* 4 
That in the princi ipal Caſe, they were in 3 of 


away from them would be to alter the eſtabliſned Courſe 
of the Law, and to make a new one, which they ſuppoſatl 
a Court of Equity bad no Power to do; and 'the/Caſe 


to be monſtrous; that the Lord, who had upon two 
Trials at Law recovered Verd ics, ſhould not only be 


Cult. 


the Rigour of the Law, or to relax the Law, but di- 
rely to make a new Law; and the Plaintiff by bring 
ing this Bill,: had admitted: his Law to be directly a aint 
him, otherwiſe he might make Uſe of it as his Defence 


at Law. 1 * 1 4 TH ti 85 +7 * 


That it Rey * 5 ey utmoſt Con 


if the Plaintiff ſhould be relieved i in this Caſe ; for then 
it would be but endeavouring to keep 


——— cs 


7D grow 


23 


t in Time deſtroy the Evidence of their being 
and ſo it would be to conyert Meadow or Paſture Ground 


where the Court had 


the Land, and had recovered a Verdict, and to take it 


of Thomas cont” Porter, 1 Chan. Caſ. 95, 96, was ſaid 


obliged to account for the lein * but alſo pay 
That a was not an ; Application to be e ügninſt | 


MRSA 


theſe Things 
decret for a conſiderable while; and in Time — would 


"Thar che carrying on the Quarry to — Copyhiold | 
Lands was the ſame Thing, as if it had been firſt: open 2 


ſ 


5 | ua no Foundation for 
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— m the Land might be aged e 


4 as it was à Determination of bis Wil; 
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a, an Evidence of Freebald ;: or if the Nennt 
I ibe: found out, it OUR: * ny bringing bis BY 
here, and all would be ſaſe. 

My Land Chancallor wes dear of Opinion, chat ls. 
"to-inteepole,. fat it would 
be t alter the Nature of Tenne, and dhe Denn 
whereby : Coppholds Tuhſiſted; That if this-was d For. 

feiture at Law, a Court of Equity had nothing to do 
With it, 3nd that it was like the Eule f Feoffment 
mad, or Fine devied by 2 particular Tenant, t 
erh there could be no Relief. 
- 'That-Gopyholders were but Tenants: at Wil, the 
to the Cuſtom of the Manor, that this 
DIP differed e U of a'Foufeituxe for Non- 
By ment of: Reat, Nor- Payment of a Fine; for thete the 
Was but in the Nature af a Security for thoſe 


and Co 
wg xl make a. Leaſe for Years without Linens; was 


Aud ch the Lord ſhauld refuſe to grant ſuch Licence, 
Fer the Tenant bas no Remedy, con ch Qour 
Sorppal the Tepant to grant ſuch Licence, 
That tho theſe Copyholds are mended hy Time, ab 
are in he Nature of an Inheritance, yet ſtill che'Tenanc 
4s obliged 40 dbiſerve the Law and © to which they 
ye laljefZ; chat cheſe Cuſtoms are in the Nature of a 
itation of an Eſtate, which determines upan che 
Breach iof them 3 chat unleis there were forme — 
Gircumſtanccb in this Cafe, this Court cannot | 
wan Won the to. tepnal and deſtroy the Law. 
ee in this Qaſe fir Hany Reachy in 1693, ion hs 
Martaage, ſurrendæad aheſe Lands to the ſons- 
ral Uſes in bis Marriage Settlement, which were to tha 
Bie df hünſelf thor Life, Remainder to 2 firſt and 
ether Sorg fucediiincly in 'bay: Male, Remamder 
_ Svc; dad he had Alu 2 Son met yer of Ag 


me . 21a nis Sue 3 ws. * 
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| 2 all u 
want of hic it was deatly held, chat Str Hurry Reatly 
concinued; — . 


che Duke ef the Dopyhold Lands, for 


2 and Wld. chat conſequent}; 
Harry wus bur Truſtee for bis son of the Trihetir 
| * tho 
Lord was in Sir Harry, and any AQ of Forſeiture donę by 
him Would bind che |{aheritance, becaufe there mul 
always be Jome Tenatits' to anſwer For the whole ; ; For 
if there had been an Admittance of the Futber for 'L Lift, 
and of the on in Remainder, - becauſe they cbtne m 28 
it were by-ewo Aiſtinct Grants from the Lord Welk, 
and therefore, the ts of one will not bind or effpet the 
other; but ill chere is an Adtmittater on ſuch Sürretider 
the Lotd is mot bound c take t Notice vf ie; bar the 
Tenant continues to all Intents grid Purpoſes the hy * 
Eſtate that he had before; and the rather, becauſe thy 
be had no Means to compel him to come in, and be ad 
mitted en ãuch Surrender; and whether the Sen of Ir 
Harry ill ever apply to be admitted on the Shrtender 
may be incertan, and cotiſeque ently call be does, Sit 
Harry is che only Femaut the Lord en tale Notice of, 
and his ts will bind and affect che Whole Unheritance; 
therefore, if he ſhould: commir:Prealbn,' it Would Ky 
Roste to che Lotd of the whole dudertance; . Ie 
ſo it would be, if any other 'Pruſtce of a C d; 
and the Lord would net be bout by che 1224 nor 
2 the Lands in his Hands be faite oo, For 
'Trof4, is rot Tenant, nor can: AGs 
bis, Ader "Treaſon, Relony, or echerwif a % 
allot the Copyliold Lankk. Indeed, if be flo 
his Bill in this Court againſt his Father and t 
to compel an ' Admiveangs purſuant to the ſaid Surrend 
and Settlement, it might come e ow 
far this Forfeitare ef his Father's would be; 28 
at preſent no of - this uppesrs in the Cafe, nor 
the Court . 2 it, but ni i Regard of — 


his guender, or 


e Lands; but che whole” Inberzeente jwthd, the 


vets 


render, 


r n 
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w ſeveral. of thoſe Ac Mete no 
A Trial 
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b this Caſe. were cited a Caſe of Cow 
__ : re Lord Chancellor Harcourt, where the Court 
_- —— 2 relieve againſt a Forfeiture, of a Copy holder, even 
33 ive Waſte for letting a Copyhold Houſe tum- 
* te lown for want of Repairs; but in that Caſe the 4 
= ſon was, becauſe it was an abſolute Refuſal to repairit for 
. ſeveral. Years together, after xepeated zan and 
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=_ a reſentments the Þ\ of the Waſte; the! 


= it was equal to voluntary Waſte: And the C iſe of Edmote 
1 Craven; where 2 Quaker refuſing to ſwear: Fealty, 
OY the Lord ſciſed as for a Forfeiture; yet upon the Citcum. 
= ſtances of the: Caſe, the Court gare Relief; likewiſe were 


- 


ci cited 1 Rol. Abr. 851, Owen 641, Leon. 126, 2 Vent. 3 52, 


"MY Co.. Lit. 5768. and the Caſe of Naſb and the Gounteſs 
. - of Derby before Lord Keeper Wright, where Relief was 
* againſt a Forfeiture. for cutting dom Timber by a Copy- 
| | holder; but the Reaſon of that Caſe was, becauſe the 
& | Timber was employ d about the Repairs of the Copyhold; 
. and there was only a Miſtake, whether the Steward, or 
F - hould ſer out the 
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" this Court could reli 
1 My, Lord Chancellor was clear, that 1 it cauld not, an and that 
„ it would, be even to alter and re A 
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THE Deſendant in June laſt enter d into Articles with 5. for 

wich the Plaintiff, for the Purchaſe of an Eſtate of an Egace 
of 180 J. per Ann. for which he was to give 35 Tears 4, r“ 
Purchaſe, upon executing Conveyances, and the Plain- Wick be was 
| RUA ES. 9 ogg 35 

tiff covenanted to grant and convey the Lands to him, Years Pur 


upon Payment of the Purchaſe Money; after the Defen. granting and 


dant diſcovering, that about 30 J. per Ann. of theſe — * 
Lands were Cop 


and hereupon the Plaintiff brought his Bill for a 8 — wn 


pecifick ing, that 30 {; 
Execution of the Articles; and the rather, ſor that the 7 Land 
Defendant had paid 530 J. in Part, upon executing the pid Corr. 
Articles. | TT% 77'S g ts | T ' tp Fart 1 5 f 1 1 4 43 
W ES = a TA ee ” will Ordez the 

It was argued for the Plaintiff, that there was no Diſa- 
bility on his Part to perform the Agreement, that the 
Conveyance agreed to be made, muſt be conſtrued ſecun- 
dum Sub jectam Materiam, that is, the Freehold by Con- 
veyance at Common Law, and the Copyhold by —_ 
der in the Lord's Court, which was the proper Convey- 
ance for that Sort of Lind ; and therefore the Plaintiff 
being willing to perform his Part, the Defendant ought 
to be bound to compleat his Part likewiſe. 

But on the other Hand it was argued and decreed by 
my Lord Chancellor, that the | Plaintiff ſhould have no 
Aſſiſtance in a Court of Equity for carrying this Agree- 
ment into Execution; that they were not bound to aſſiſt 
Contracts, which were harſh and unequitable, or were 
attended with ſuch Circumſtances, as would be a hard- 
[hip on the Defendant ; that this was a Caſe proper for a | 
Jury at Law, to confider of, where they might mitigate 
or moderate the Damages according to what the Cir- 
cumſtances ſhould appear to be; but this Court could 


take no Advantage of ſuch Circumſtances, but muſt 


either decree an Execution of the Agreement, or diſmils 
| 7 E the 


yhold, refuſed; to go on with his Bargain; 30 , in Fart; 


— 5 
455 


( 


1. 4 — . Term: H: Trim 1 72 


.. 


"oh Bill ; and therefore the Plaintiff ought to — WT to 

make the moſt he could of it ar is By thut the Phintiff 
win Ce ſtrictneſs could not perform his art of the Ap rec 
— — old, cou bot 
be canveyd within the al per © Nos theſe Articles, the 
Words 8 being rene Com- 
mom Law * 2 yhold, could not be 


10 convey d, 2 it 2 — infranchiſed, and the 
—_— ee Tos and Cleftke was cited, wherein the over 
Value of the Land was the Reaſon the Court would not 
| decree an Execution: of the Leaſes; and for the: fame 
+ Reaſon ought not, for the over Value of the Money in 
_ this Caſe, and therefore diſmiſſed the Bill, and ordered 
| the 507. to be paid back, but without Colts. 
Note, 'The 1 ſwore in his Abs he had 
no Notice of any Part of theſe Lands being Copyhold 
at the Time of the Articles; but there was no Proof of 
any Fraud or Endeavours to conceal its being Copyhold 
from the Defendant; but only a general Contract to 
convey all thoſe Lands, without nee en 


Freehold or Copyhold. 


k 1 
3 5 . ? , 
* 1 t Fi * 


W Oy r P „ 1 939 1 Py =. 7 - = — 
lO OOO ᷑è ff ⅛˙ jd CS A 
' 2 * IT N 4 ern * t 1 SE „ 5 5 5 FO * A p n 2 
* 1 * 0 F _ . Ne 4 \ k = E 


+ 32. + .& 
4 1 


wk Nan AG, 3 J£ 15 IC) *r 


Te ame 87 


FI 


* 
FATS 7 


We i - 
4 k 


m W \ „eee, 


3 * 1 7 7 4 * 9 
. FET=E n Gira nnen 
_— DT 2 —_ —_— „ — —_ 


Bowaman verſus Regve. Ce 349. 
HE Defendant's Teſtator being gd of. P con. A Native 5 


ſiderable Eſtate in Holland, conſiſting in Houſes, ſeſſed of 25 
Goods Merchandizes, Jewels, and other At and * 
being a Native of that Country, and reſiding there, ends there and in 


England, and 
for a Notary Publick to make his Will, and according to'making his 


the Cuſtom of the Country, an Inftrument 3 is drawn up — 1 & 
in the Nature of a Will, and executed, whereby the — boccna- 
Teſtator gives ſome of the Houſes to the Miniſter of the ic rake Effet, 
preſbyteri lan Meeting there, and others to the Miniſter of ſtanding the 
the Reformed Church there ; and then gives all the Re- — 
ſidue of his Goods, Charrels, Plate, Jewels, and other coun: 
Effects (which are very particularly enumerated) to the + 
Defendant, whom he makes his univerſal Heir and Exe- 
cutor, and dith poſſeſſed of a very conſiderable Perſonal 
Eſtate in England, beſides what he had in Holland. 
By the Laws of that Country, there is no Diſtinctiom 
between Real and Berſonal Eſtate, but both are equally 
liable to the Satisfaction of Creditors; and therefore, 
after the dane 85 Death, his Creditors in Holland took 
2 — Poſſeſſion 


„ 


\ AN 
1 


Pon” of thoſe TE Þ Call = 
e. for the Satisfaction of their Debrs; and 1 
there were other conſiderable Effects in Holland ; yet the 
reſiding Deviſee and Exetutot would not intermeddle 
end becauſe by the Law of that Country if he 
a Hein muſk take upon him the Payment of all the Teſta- 
9 5 12 they exceed brf fall ſhort of his 
2 he proved wy ll ders i in England, and by 
_ thereof, poſſeſſed himſelf of all the Teſtator 8 
| Eftate and Effects here; and thereupon, the Plaintiffs, 
who were Deviſees of the Houſes in Holland, brou ght 
this Bill againſt the Executor and Reſiduaty Legatee to 
have a e in Proportion, to the Value of the 
{aid Houſes. _ 

And my Lord Chancellor decreed an 4 and Sa- 
tisfaction accordingly ; and tho' it was urged, that thoſe 
Houſes by the Law of this Country being liable to the 

Payment of Debts, and therefore the Specifick Deviſees 

muſt take them liable thereto, and that the Teſtator 
never intended to give them otherwiſe, or to give them 
any other Part of his Eſtate ; and that they mult take 
them cum onere; yet he held, that they ſhould have ſuch 
Account and Satiafaction as ee . 
And my Lord Chancellor further ſaid, has thre Was 
no Difference between a Deviſe of theſe Houſes, and a 
Deviſe of a Horſe, or a Term for Years here; and that 
in thoſe Caſes, if the Creditors bring an Action, or take 
out Execution upon a Judgment againſt the Executors, 
and take the Horſe, or Term for Years in Execution, 
which they may do, notwithſtanding the Specifick De- 
viſe thereof, yet moſt certainly the Executor, or Reſi- 

duary Legatee ſhall be obliged in Equity to make them 
a Recompence; for they are to have nothing to their 
own Uſe. but the Reſidue, after the Debts and Legacies 
paid, and this Refduum is chargeable with the Debts; 
tho! as to the Creditors, they muſt take what Part they 
think fit in Satisfaction of their Debts, and the enume- 


rating of ä in this Deviſe of the 2 makes 
2 it 
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Caſe 350. Downam & al verſus Matthews & al. 
A. a Clothier, HE Plaintiffs were Clothiers, and had mutual 


* Dealings with one Biſs, to whom they ſold and 


i in the delivered ſeveral Cloths, and Biſs ſet off the Money 
Way of their . . . $ 5 
Trade, which Owing to them in dying of Cloths : Theſe Dealings had 


were carried been carried on for ſeveral Years, without Payment of 
on for ſeveral 


Years, with- Money on either Side; but the Debts on one Side were 
ID on paid off againſt the Debts on the other Side, Biſs was 
either Side. likewiſe indebted to the Defendants for Cloths, and 


B. dies In- 


reſtare, and Other Goods, which he had bought of them, and on 


indebted to 


others bySpe- ſtating Accounts between Biſs and the Defendants, he 


amine appeared to be indebted to them in the Sum of 300 L 
Credirors and upwards, for which he made them a Mortgage, and 
miniſtration becoming after indebted to them in 200 J. and upwards, 


et Law. he did for ſecuring of that Money enter into a Bond, 


—— 40 and confeſſed a Judgment to them. Biſs died Inteſtate, 


Attion, and and indebted likewiſe to ſeveral other Perſons by Bonds 
count z and and other Specialties : The Defendants took out Admint- 


that tall tration as principal Creditors, and finding ſeveral Sums 


by Way of as due and owing from the Plaintiffs, demanded Payment 


what was due thereof: The Plaintiffs on the other Hand had ſeveral 
to him from | 5 3 hs Sums 
. J 
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sums of Money due, and ow. 
and offered to account with the Defendants, and Pay 
what ſhould be due on the Ballance thereof; but in- 
liſted to retain What was owing them towards Payment 
of what was owing from them to the Inteſtate, as they 
had always done in His Life Time; upon this the Defen- 
dants being both Adminiſtrators and Creditors by ſpe- 
cialty, as afbreſaid, thought themſelves intitled to a Pre- 
ference in Payment before the Plaintiffs, who were at 
moſt but Creditors by Simple Contract; and thereupon 
the Defendants refuſed to diſcount what was due to the 
Plaintiffs from the Inteſtate, out of what was due from 
the Plaintiffs, to the Inteſtate; but inſtead thereof brought 
Actions at Law againſt the Plaintiffs for the Mone 
owing by them to the Inteſtate: And to be relieved againſ 
theſe Adions, and that they may be allowed to ſtop 
their own Debts out of what was owing by them to the 
Inteſtate, the Plaintiffs brought this Bill; and the only 
Queſtion was, Whether the Defendanrs ſhould be obliged 
JJͤöXö1[ 11022 207 2697 ory nt 
It was argued by the Defendants, that they ought not, 
that they were not only Adminiſtrators, but alſo Credi- 
tors, and Creditors too by Specialty; and therefore had a 
right to recover and retain towards Payment of their 
own Debts, preferable to the Plaintiffs, who were only 
Creditors by Simple Contract; that this was a legal Ad- 
vantage they were intitled unto, and that a Court of 
Equity ought not to take it from them; however hard 
this might ſeem as againſt the Plaintiff; yet the bare 
Hardſhip of it could be no Ground for Relief in a Court 


ng them from the Inteſtate, | 


A Court of 
Equity won't 
deprive one 


of Equity; that before the late Statute it was the ſame Crediror of 


in the Caſe of Bankrupts, that the Debtors to the Bank-: 


1 Advan- 


rupt ſhould be obliged to pay whatſoever they were in- ther. 


debted to him, without the Liberty of retaining what he 
was indebted to them; and tho this is now alter'd, yet 
the preſent Caſe remains as at Law, and'the Defendants 
ought not 'to be deprived of it by a Court of Equity; 
_ and that to do this would be to invert and alter the 
Courſe 


——=— 8 2 


refexable do ban e 
e 99 DIO Yeu 


Where oo. © 
page will be 


allowed as 


good Pay- 
ment. 


22— * 2 Mn phat rk ſtop 
1 re owing to him, or a Bond towan 
a 22. — e 


fir ere 2 of 
any, Money 6 ra Ne it Was a —— preſumptive 


Argument. of an Agreement to this Purpoſe, and that 
without ſuch Liberty af tetaining IG each _ 
115 would not have continued on their Dealings; but 
it had been inſiſted upon by either Party; 520 the 
ex ſhould not be allowed to ft off his Debt out of 
3 was owing by him to the other, a6 they could, that 
this wquld have ſoon hroka off all Dealingy between them; 
that this was the conſtant Uſe among Merchants and 
Traders, and the only Reaſon which Len them to 
take ſuch Goods as they. wanted of one, rather than and 
ther, Was, that ſuch other Pexſop in his Way ſhould 
takg of them the Goods he wanted, and to fer off ee 
a the other ; that the Statute. of - Bankrupts which 
rede Accounts to be taken in ſuch Manner, did 
ape it Was Kay mg to have been ſo defors, an 


{ ven in 

pad but I 
intitle ch 
hin Flo Wold come. out, that the Repreſentatives of 
each P rould, be in no better Condition than 8 
Pa hy * n{elves, would have been, in Caſe: they had 
been living, and no Pretence could have heen to let the 
one 880 on fox the recovery of his Debt without a * 
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boy Greig ſuch an 8 it ought tg qo done, as 
ſe of a Bond, the Intereſt had nat heen 
up. and allowed in Goods, that mis would 
them, to retain, the whole againſt each, as tha 
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wh Joy verſus Gilbert. Baek Caſe 351. 


74 * | $ | April 14. 
| () NE Roger Pomfrey being ſeiſed of the Eſtate in —_— 


Queſtion, which was abuut 160 J. per Ann. in the — 4 


E * 4 4, t, on fai- 
N Weſt of England, in 1651, makes a Settlement thereof ment 02 Fai 


on his Marriage, to two Truſtees, and their Heirs, to Male « Term 
the Uſe of himſelf for Life, "Remainder to Truſtees created and 


during his Life to ſupport Contingent Remainders, Re- 1.” r 


mainder to his Wife for Lafe for her Jointure, Remainder ming a Sun 
| | F ; „ of Mone 

to the firſt and other Sons of that Marriage in Tail for Daugh- 

Male, Remainder to two other Truſtees for the Term of tn 0 


there is no 
; | 3 ; | rticular 
120 Years, Remainder to his own right Heirs. „ 


ing it; and the Words of the Power are, that the Truſtees ſhall raiſe it out of the 1 Iſſues 


Profits of the Lands, as well by leaſing or demiſing of the ſame for 21 Years, or three Lives: 
may the Truſtees, if there be Occaſion, by Way of Anticipati - oy CO 
te Money any other Way. - 196 (EF? A <4 . Mortgage the Lands, or raiſe 
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The Term of 120 Yeats Was detlired to be” upon 
that 


Fruſt, that if there mould be no Wwe Male bf 
Marriage, and one of more Daughters, ther thut the 
Truſtees, by and out of the Rents, Iſſues and Profits of 
the ſaid Premiſſes, as well by leaſing, or by demiſing the 
ſame for 21 Years; or three Lives, or for any Term or 
Number of Years determinable on three Lives, not ex. 
ceeding 120 Years, to raiſe and pay for the Portions of 
ſuch Daughters, if more then one, the Sum of 15001, 
equally between them; and if only one ſuch Daughter, 
then the ſaid Sum of 1 500 /. to ſuch only Daughter, 
without limiting any Time for the Payment thereof, and 
wirhout any Proviſd for determining the ſaid Term, on 
Payment of the Money. | 

The Marriage took Effect, and the Wife died ſome 
Time after without Iſſue Male, leaving only one Daugh- 
ter. Roger Pomfrey lived until 1718; but in 1706 he 
made a voluntary Settlement of the Eſtate in Queſtion, 
to the Uſe of himſelf for Life, Remainder to Hugh 
Pomfrey his Nephew for Life, Remainder to Truſtees 
during the Life of his Nephew, to preſerve Contingent 
Remainders, with Remainder to the firſt and other Sons 
of the ſaid Nephew in Tail Male ſucceſſively, Remainder 
to the Defendant John Gilbert, for Life, with Remainder 
to Truſtees during his Life, to ſupport Contingent Re- 


mainders, with Remainder to his firſt and other Sons in 


Tail Male, with ſeveral Remainders over. | 

Soon after the Death of Roger Pomfrey, van his only 
Daughter (the Truſtees for the Term of 120 Years, 
being both dead) took out Letters of Adminiſtration to 
the ſurviving Truſtee, and then married, and her Huſ- 
band having Occaſion for her Portion, they applied to 
Hugh Pomfrey, who had been in Poſſeſſion of the Eſtate 
about three Years, to have the ſame paid ; but he, not 
being able to pay the ſame, joined with her and her 
Huſband in a Mortgage of the Remainder of the Tem 


of 120 Years to the now Plaintiff, in Conſideration of 


1500 J. by him lent and advanced to the Huſbas, 
= | Wm 


1 . 
— — — — 


— 2 20 S  D 


rH ths Chuſe; that » High Powfrey tad paid 
WE the 1 5064." from the Death of Roger, 
firſt to Jaun herſel If, and afterwards to the Plaintiff 
hom ck 1 Die han the Mortgage, which was in 1912, 
to his Death, r Hier W the whole Profits of the 
Eftate during” ving made him, and one 
of the eis his 9 v6 od on the Death of 
Hugh Pomfrey without Iſſue, the Defendant Gilbert, as 
next in Remainder for Life, entred on the Eſtate in 
Queſtion ; 5 and the Repreſentatives of Hugh, not having 
Aﬀets'to pay the 1300 L. The Plamrift now brought 
this Bill 1210 the Repreſentatives of Hugh, for a Biſ- 
covery of Aﬀers ada againſt the Defendant Gilters that 
he mhihe redeem or be Sneclofed. 
For the Plaintiff it was inſiſted; ihe he was an 
Honeft Creditor, and having lent his Money, his Ap+ 
plication to this Court was proper; that tho" the Clauſe 
which impowerg the Truſtees to raiſe the Portions ſeems 
imperfect, yet it appears, that the Truſtees might mort- 
gage the Premiſſes, and that plainly there ate ſome 
Words wanting, for after a Direction to raiſe the 1500 /. 
out of the Rents, Iſſues, and Profits, it follows, as well 
by demifing, leafing, &c. and there is nothing after it 
to anſwer, as by ſome other Way, or at leaſt this ought to 
be ſuppoſed 1 in this Manner, viz, out of the Rents, Iſues, 
end Profits as well (as) by demifmng, leafing, &c. and 
that ſome other Parts of the Deed ſeemed to explain it 
in this Senſe, and that the Truſtees, or the Repreſen- 
tatives of the Survivor of them (which was Joan her- 
ſelf) had good Power to Mortgage the Term for raiſing 
the 5 as it had been frequently ſettled in this 
Court, that where à Sum of Money was to be raiſed 
out of the Rents, Iſſues, and Profits of an Eſtate ; that 
if the ordinary annual Profits would not do it, that 
they might mortgage or ſell the Term itſelf; "A wm 
7 
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plainly appears to have been intended for a Portion 


Profits. 
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greatly Inconvenient to her, if ſhe, muſt have tai 


till it could have been ra. ann 
t could been raiſed out of the 
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Lord Chancellor. That the natu 


Joan; and if ſhe had married ſooner; might have he 


pretation of theſe Words, out of the, Rents, Ages, and 
Profits, was out of the Renta, Iſfues, and Bg 


aroſe, and not by Way of Anticipation; 


but becauſe 
this might be ſometimes greatly inconvenient. where Pro- 
viſions u ere limited to be paid at ſuch, a Time, there- 
fore the Court had extended the meaning of the Words 
in ſome Caſes, and to anſwer ſome particular Purpoſes; 
that they ſhould likewiſe comprehend the Profits of 
the Term, by Way of Anticipation, as the Land and 
the Profits of the Land were the ſame Thing, and this 


he thought, which at firſt was introduced to ſerve a 


particular Purpoſe on ſome particular Circumſtances, 
came by Degrees to be extended to a kind of à gene- 
ral Rule; but this he ſaid, was only where a. particular 
Time was appointed for the railing and paying of the 
Money; and it appeared plainly, that the ordinary an- 


. . * 


* 


nual Profits of the Land would not be ſufficient to 
raiſe it within the Time, there they had been allowed 
to raiſe it by Way of Anticipation. of the Profits by 
Way of Mortgage; but in this Caſe there was ho, parti- 
cular Time appointed for the railing of this 1 500 l. 


and therefore no Occaſion to anticipate the Profits of this 


Term for that Purpoſe. PIR 

He further obſerved, that here was no Power to 
raiſe the 1 500 l. by way of Anticipation of the Profits 
for more than 2 1 Years, or three Lives, or any Number 


of Years determinable upon three Lives, and not for 


the whole 120 Years for the Limitation of demiſing; 
leaſing for thoſe Terms would be idle, and to no Pur- 


poſe, if they were at Liberty on the firſt Words, out of 
the Rents, Iſſues, and Profits, to have mortgaged or 


3 fold 
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od 77 Te Term, becauſe that M Aüded and conti 
prehended all other inferior Ways of Falling” it by De. 
miſe or Leaſe, by any leſſer Term. 

Then as to the ObjeQion, Ihe this was like the 
Caſe of a Mortgagee, who ſuffers the Mortgagor to 
continue in Poſleſhon, and Receipt of the Rents and 
Profits, that this does not Prejudice bis Title, but that 
he may at any Time after, whenever he thinks fit, bring 
his Bil to forecloſe, and the Rents received by the 
Mort "pagor in the mean Time, ſhall not 'go in Part of 
Satisfaction, even tho' there Were other Incumbrances 
behind it. 

And therefore my Lan was of Opinion, and dechebd 
in this Caſe, that the Money being to be raiſed out of 
the annual Profits as they aroſe, that the Receipt of 
Hugh Pomfrey, the Tenant for Life, was the Receipt of 
Jaan herſelf, as to thoſe in Remainder; and the Plaintiff 
ſtanding in the Place of Joan, who by taking out Admi⸗ 
niſtration to the ſurviving Truſtee, had the legal Eſtate 
of this Term, and was alſo ceſtui que Truſt of it; and 
the Plaintiff by taking an Aſſignment of the Term ſtands 
in her Place, as to the Remainder Man, and conſequentl 
the Profits which were received during his Life, ſhall 
go towards Satis faction of the 1500 l. and what ſhall 

appear to have been unraiſed during his Life, to be 
charged on the Remainder, tho as againſt the Repreſen- 
tatives of Hugh, by Reaſon of | this Covenant for Pay- 
ment of the Money, the Plaintiffs muſt have an Ac: 
count, and his Aſſets, as far as they will extend, to be 
applied towards Satis faction; and as to the Profits re- 
ceived by Hugh, before his joining in this Mortgage; 
his Aſſets, by Reaſon of this Covenant which makes it 
2 Debt by Specialty, to be liable to make the Defendant 
Satisfaction likewiſe, as to thoſe Profits, otherwiſe my 
Lord was of Opmion, that they ſhould have been ap- 
plicable to recompence the Defendant with what his 
Eſtate was s chargeable with, more by reaſon of Hugh 


7H applying 
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applying thoſe Profits to hi 


makes it a Debt by Specialty, which muſt take Place, 
and decreed. accordingly; tho' he agreed, that where a 
Sum. of Money was to be raiſed out of the Rents and 
Profits, and paid at a certain Time; that they may be 
raiſed by Way of Mortgage on thoſe Words, which 
was ſtill but out of the Profits, tho by Way of Anti- 
cipation of them; and that where Lands were charged 


with Debts or Legacies, and then deviſed to one for 


Life, with Remainder over, that each Eſtate ſhould only 
bear its own Burthen, and not the whole Profits be a 


plied. as they aroſe, which would defeat the particular 


the 15001. was to be 


Eſtate; and till ſuch Mortgage or Sale, it was {ſufficient 
for the Tenant for Life to keep down. the Intereſt, but 
not in the principal Caſe, where from the Nature f it 
raiſed out of the Profits, as they 


are; and the Tenant for Life ſhould not be at Liberty 


letting of Leaſes, erg to the Power, by Way af 


Caſe 35 2. 
April 29. 
Lord Chancel- 


tor on De- 


murrers. 


to throw the whole Burthen upon thoſe in Remainder; 
but decreed likewiſe, that what might have been by 


Fine, if Hugh had apprchen d his Eſtate chargeable with 


this Money, and ſo had taken the Benefit of making ſuch 
Leaſes, that they ſhould be 


mainder Man, the Defendant. 


accounted. for by the Re- 


the 
lain: 
the Fond the 
Defendant 


his own Uſe, as a Debe by 
ſimple Contract; but the Covenant with the Plaintiff 
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ien | 5 e Ar a of 
Equity, and by way of Anſwer offerad g trans fenr to 
him t he Stock gwen by be Go a. For- the 500. 
paid . WP the Subſzziption, and che Damurrer was 
allowed. | D of A le” 
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that he was now 20 pay but 209 per Cont. for this Sup 
4 and complains, that he had not the Receipt 
deliwered out, which world have obliged him to. pay 
10001. per Cent. and ſaid, chere Was mo Golenr in the 
World #0 demand thack his Money but he await take 
back the Stock given he Compuny in Lien of it, as 
he agreed to ſtand in the Seller's Place, and would have 
been glad to do ſo, if it had proved an advantageous 
Bargain, fo muſt he too now, that it comes out to be 
otherwiſe z but ſaid, that the Plaintiff might proceed at 
Law, if he thought fit, upon his Bond, and make the 
beſt of it there. 


* 
* 


1 * 


Dawes verſus Ferrars. Caſe 393. 
| | | | Eodem Die: 
A Man by his Will deviſes his Eſtate to his Wife for One deviſes 


to his Wife 


Life, Remainder to the Defendant, who was his for Life, Re- 


Grandaughter, TT | 4 | mainder to 
do „ FV tO his Gran- 

his own Heirs Males, and the Plaintiff and Heir Male daughter, 
Wno Was Hie 


brought this Bill againſt the Defendant, for an Injunc- at Law, for 
tion to ſtay Waſte; the Defendant demurred, for that Fic; 


wy : mainder to 
the Plaintiff had no Title, being only Male, but not ON, 
Heir, the Defendant herſelf being the Teſtator's Heir; phev, abe 


Next  - 


and therefore the Plaintiff could not take by Purchaſe; Heir Mate 


according to Co. Lit. 19; and ſeveral other Books; and Pn of 


this differs from Brown and Barkham's Caſe in this Court, this laſt l 
; - * . . * mitat ion, n 
for there the Limitation was to the Heirs Male of the having both 


Fr | farhgr, ſo was quaſi, an Eſtate Tail in the Grand- Bi vo 
take, who has not both Parts of the Deſcription in him. 


Lord 


- 
** YT er Acre? 8 
3 cow AAR. ., hs 


n 


De Termmo Faſcha, 1722. 
Lord Chancellor ſaid; this had been ſettled in all the 
Courts of Weſtminſter-Hall ; and therefore it was dange. 
rous now to ſhake it, tho he thought Shelly's Caſe not 
agreeable to Reaſon, and Anderſon who reports the ſame 
Caſe ſays, the Judges gave no Reaſon at all for their 
Opinions, tho' Lord Coke had made ſo long a Report of 
their Arguments; but however weak it was at firſt, the 
Law has been taken accordingly ever ſince; and it is 
dangerous to remove ancient Land Marks; and ſaid, it 
was no Matter what the Law was, ſo it be known, and 
aid, why don't you bring your Action of Waſte, and 
aſcertain the Will at Lau, ſo the Demurrer was allowed. 
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N the Marriage of the endant 30 Fath er, 0 co 
Eſtate in Queſtion was ſettled on the, 85 


Or R 


Life, Remainder. to the firſt and. other Sens of the Mar: w Wi 12 
riage ſucceſſively in Tail Male, with other Remainders ** — 1 
over, the Defendant was the eldeſt Son of that Mar- l 
riage, and there were ſeven or. eight other Children; mainder he 


after the Birth of - all thoſe Children, the Father, and ans Sans 


other Sons of 


Mother having Occaſion for about 300 J. make a Mort- the Marriage 


ſucceſſively 


gage of this; Eftate, which was. 15 by way of. Leaſe e in Tail Mate: 
and Releaſe, and, Fine, i; come, Ceo, Kc. this Mortga · irt 


of their eldeſt 
Money, bylthe Addition of other Moneys lent, and In- eber Cn, 
tereſt from Time to, Tune increaled,” till a> laſt it came dreg, they by 


to 700 And. then, id WAS aſſigned to the .Plaing iff; Releaſe, and 


and angther Leaſe agd Releaſe, and Fine were pd Ties, Hr 
and executed. hy the Huſband and Wife, for the making Lande, this 


is a F orſei- 


good of this Aff Wang the Huſband died, and this 8 
Bill was brought agaipſt, the Widow and eldeſt Son, mutt lob his 
that they might redeem n forecloſed, the Mortgage pk 

Money. being F Ie * alue af... the Eſtate, and to be 
relieved again eiture;. the Defendant; the Son 
AY. 71 pleaded 


4. 


Caſe 355. 


Part of the - 


Proprietors 
of an Under- 
taking may 
bring _ 
ot 
them to . 
Account, 
without ma- 
1255 all the 
einde 1 
P . 
Peci 
they 29 
Behalf of 
Pin r 
* the. 


187 bes in the Year 1720, wete 


ror P. Term. 8. = 1722, 
pleaded the Marriage Settlement of his Father 2 Mo 


ther, whereby they were but Tenants for Lite, and in- 


ſiſted en the Forfeiture. | 
My Lord Chancellor > he, the Plea, and ſaid, this 


was a Contrivance to deſtroy the Settlement, and diſin- 
herit the Song and 21 in: he had declared his Opinion be- 
fore, in Caſes of this Nature; that there could be no 
Relief, particularly in the Caſe of Sir Harry Peachy and 
Duke of Somerſet, ſo the Plaintiff loſt her whole _ 


RIA. Anonyn mollis. 


HIS was a Bill brought by the 2 Treaſurer 


_ and. of the Temple- Mills Braſs Works, 
in Behalf of themſelves, and all others Proprietors and 
Partner im the -irlt Undertaking, except the Defendants, 
who were the late Treaſurers and Managers, being about 
x7 in Number, Arnd was to call them to an Account for 
b ſeveral Mifkpplicarivis, Miltnarmgements, and Imbezi- 
on ments of the Cop irriverſhip in the late  Sowuth-Seu Times, 
to the Vathe' of 96 800 [ 21 upwatds, the Coprtijer- 


ſhips confifitd originally bur of 18 States; but choſe 
"ay" and divided 


into 800. 


The Deteudarts demürred. for Unt al the reſt of a» 


rietors Were not made Parties, -and fo every one 
had the ſame Right to call them to an Account, and 
then they might be harraſſed and perplexed" with mul. 
_y of suits; but the Demurrer was diſallowed. 


iſt. Becauſe it was in Behalf of themſelves and al 
biber the Proprietors of the ſarne Undertaking, except 


the Defendants, afd ſo all the reſt were in 


Parties. — * Ra 
ꝛzadh, Becauſe i it hd be anipreicaths'ts inde chen 


A Parties by Name, and there would be contirital A- 
1 no hag os A 


batements by Death, and otherwiſe, 
ow - of were to be made Patties. Hals as B 
Meniney 


"In Gris e 90 


— l N 
Ilm Verte Pity,” 3 Ws 
t olls; 
H 18 was a Caſe wherein the Maſter of he ON 


Rolls had taken Time to confider, and give Jud - the Civil and 
W in Relation to the Diſtribution of an Int r 


Eſtate, and be ſaid, the Rule to be Obſerved in theſe ne Bens, 
Caſes, was to be taken from the Civil Law, and not 4 
from the Common Law, between which there was A be the Rule 
wide Difference in the Computation of the Degrees of ies or 


ſtruction of 


Proximity; for the Canon Law, prohibiting Marriage . 
tween Relations, till after the cpurch Degree, that they tions. 
might exclude as many as poſhble from the Liberty of 
Marriage within thoſe Degrees, without a Diſpenſation, 
reckon all in the direct aſcending or — Line, 
and thoſe in the collateral Line correſponding with 
them to be but one Degree; as for Inſtance, Father or 
Mother, Uncle or Aunt make but one Degree; fo 
Grandfather or Grandmother, Great Uncle, "or Great 
Aunt make but two Degrees; but by the Civil Law, the 
Father or Mother make one Degree, the Grandfather ' 
Grandmother two Degrees, and the Uncle and Aunt . | 
three ; ſo that the Grandfather or Grandmo. 
ther in the Diftribution of an Inteſtate's Eſtate, ſhall be 
preferred before the Uncle or Aunt, as being nearer of 
Kin, within the Rules of Computation, or the Law of 
Proximity by the Civil Law; and fo it was decreed by 
my Lord Chancellor Cowper, in the Caſe of ' Duppa'; 
for the Grandmother againſt the Uncle or Aunt ; but if. 
you go one Degree further, and reckon to the Great 
Grandfather or Grandmother, they are in equal Degree 
with the Uncle or Aunt, as they are in the third Degree 

in direct Lines with the Uncle or Aunt, who are in 
the third Degree in the Collateral Line; for you muſt 


reckon thro' the Grandfather or Grarilmother, to come 


to the Uncle or Aunt, and then they are in juſt the 
ſame Degree of Remove from the Nephew or Niece in 


the 


a | — | 


594 8 B Term. 8 = 1722. 
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the — Line, as the Great Grandfackor or 7 
GBrandmother are in the direct aſcending Line, and 
cConſequently being in equal Degree of Kindred, by the 
* Rules of Computation of the Civil Law, are equally 
| - intitled to the diſtributive. Shares wich the. OY « or 
- Aunt. #1 
And he ſaid, that the Sa of Dirne Was 
b penned by a Civilian, and except in ſome few: particu. 

lar Inſtances mentioned in the Statute, is to be g0 
yerned and conſtrued by the Rules of the Civil Law; 
and his Honour cited the Caſe of Carter and Crawley 
at the End of Raym. Rep. and ſeveral Books of the Civil 
Law, where Key Manner of computing the FRE is 
f taken Notice of and explained. alt: 


wy = | Kemps verſus Ke ey. 

July 18. 81 

A __ H E Defendant” s  Teflator was a Freeman of 
Freeman of London, and had ſeveral Children, the Plaintiff 


. n one of his Daughters without his Conſent; 
Conſent, 23 but ſome Time after the — the Father agreed to 
joins with give the Plaintiff 100 L provided he would Releaſe 
Fans © whatever cuſtomary Share he might be intitled to of 


62, the Father's Perſonal Eſtate after his Death; and it was 


in Conſidera- 


tion of = proved in the Cauſe, the Father ſaid he would not 


100 J. of all 


n leave the Plaintiff the leſs. for it, and that it was what 
nal Eftare; he himſelf, had done upon his own Marriage; accor- 
Penn inis dingly the, Defendant and his Wife acknowledged the 


Death, this 
ſhall bar Receipt of this 100 , and the Huſband's Covenant, that 


them of their 


Callomary he 4 and will accept it in full of whatever cuſto- 
. mary Share he may be intitled to in Eke of t Wife 
out of the Father's Perſonal Eſtate. 

The Father after made his Will, wy g vr 
two Daughters, the Plaintiff, and one other married to 
the Defendant; he deviſes 400 J. to the Defendants, to 
be put out at Intereſt for the Benefit of the; Plaintiff's 


Wite, for Life, and after her Death gives this 400 4 
2 to 


<a Cura 8 * 


0 dhe Dean, it was computed” thar che Plaintiff's 
Orphanage o_ * * nn to 1 * or 

And this Bill v was now dents to. kak ' an Atrotinr 
of the | Teftator's Perſonal Eſtate, and to be let into 
their Share of the Orphanage Part, .notwithſtanding he 
{aid Releaſe and Covenant. For the Plaintiffs! it was 
inſiſted, that there was) a: great' deal of Difference be- 


tween this Caſe, | and a Woman's contracting be fore her 


Marriage with a Fretman, as to her cuſtomary Share; 
or 


that ſue was at Liberty, whether ſhe would marry 
not; and therefore, whatever Contract ſhe made before 
Marriage to exclude herſelf of any Part of his Per- 
ſonal Eſtate, ought to be binding, and was always 
looked upon as a Compounding for her Cuftomary 
Share; but à Child was a Child, whether ſhe would 
or not, that it was nat a Matter f her on Chbiceʒ 
and therefore, an Act of this Kind was to be looked 
upon as proceeding from the Ae and Inſtueice of a 
parent, and ought to be no farther bi than it 
was juſt 4 and if it were otherwiſe, ſhe might for 100 /. 
or a leſſer Sum, be excluded PAL be five or ten Times as 
much, or perhaps a great deal more. Jet 
That this was in the Nature of a Releaſe of a Fol. 
Giliey of what the Father would die worth, which 
could not then be known, or he might lay out bis 
whole Perſonal Eſtate in Land, and then there would 
be nothing for the Cuſtom to operate upon; and theres 
fore this Releaſe of a Poſſibility in the Caſe of 2 
Child to its Parent, caught not td be concluſive; eſpe- 
cially as ſhe was under Coverture, and the Huſband 
in aac to bis Wite, was under the fame' Awe and 

Influence. d. fy Ker 
But otwirhidirning theſe Aae my tod Chas- 
celle: was clear of Opinion, that the Plamtiffs had no 
Pretence in the World for this Bill; that chis Releaſe 
"ing executed only by the H uſband arid Wife, there 
7 K was 
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was under the: Father's' Hand, whereby the 
certainty: of this Proviſion for them appeared in Wri- 
ting, and then by the Cuſtom they were NY barred 
to make any Demand of more.” 

That if the Plaintiffs, Who are this very Perfors 
who ave: this Releaſe : ſhould be let into it aſide, it 
would be a direct Fraud on the Father, for he was 
not obliged to give them a Groat; and when he 
becomes ſo far reconciled, as to "give them this 1001, 
upon conſenting to give this Releaſe, and the Huſband 
covenants to accept it in full of his Wife's cuftoma 
Share; that if they ſhould now) be admitted to ſet al 
this alide, it would be a direct Fraud on the Father, 
who if it had not been for this Releaſe, might have 
laid out his Perſonal Eſtate in the Purchaſe of Land, 
and thereby have prevented entirely the Plaintiffs from 
the leaſt Pretence of any further Share ; and that, 
perhaps, the Reaſon of bis not doing of it might be 
in Confidence of the Plaintiffs being barred: From de- 
manding any more. 

That this Tittle T; atle of kr nor — ebain) [fs 
was of no Conſequence, when he was not b to 
have given them any Thing. 

And he ſaid, this Cuſtom of ths City of Aale 
was the Ranks: of the old Common Law, that a 
Man could not give away any Part of his Eſtate with- 
out the Conſent of his Children, and is ſo taken 
Notice of in Bracton; but it being found extreamly 
inconvenient and hard, it was by the tacit Conſent of 
the whole Nation abrogated: and grown into Diſuſe, 
for what Law has been ever made to repeal it; but 
in the City of London, where the Mayor and Alder- 
men had the Care of Orphans, they by that ſole Au- 
thority and Power have preſerved this Part of the Com. 
mon Law in London, which, is s diſuſed * diſapproved 
1 where _ [3 | 


© 
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And he ſaid, this differed from the Caſe of i! Fredetick: 

and Frederick, here the Father had expieſly cove- 

nanted to make himſelf a Freeman of London, which 

was intended to let in the Children of that Marriage 

into the cuſt Share, as à Proviſion for them; 

and he, tho frequently applied to for that Purpoſe, 
refuſed to do it, which turned the Fraud on his Side; 
and ſo the Bill was diſmiſſed, ſave only, that the De- 


fendants were to give Security to anſwer the Intereſt 


of the 400 L. during the Plaintiffs Wife's Life. 


Anommous. —— + ob 
oy In Court La 


NE ſeiſed of an Eſtate of 600 I. per Aun. de- 1 ted or 


viſed 300 l. per Ann. of it to an Infant, whoſe zn Etare of 
Father was his Heir at Law; and the other 300 J. per devices 3001. 


Ann. he deviſed to the Father, for his Care and Pains *” fue 


an Infant, 


in looking after the Son's Eſtate, *rill he ſhould come to whoE Father 
the Age of 21 Years; the Father died, leaving his Son a Lav, and 
an Infant of fix Years of Age; but by his Will de- 0 gr,. 


viſed this 300 J. per Ann. to the Defendant his Wife, u grit to 


| a the Father, for 

and deſired her to ſave what ſhe could out of it as a his Care in 
a . 5 . 1 looking after 

Portion for his Daughter, and 1 her Guardian the Son's E- 
of his Son; and the only Queſtion was, Whether the r 
Wife was to have the 300 J. a Year, till the Son came 10 the Age of 
. | 21; the Father 
to the Age of 21 Years, or whether this was ſuch a dies, leaving 

Perſonal Truſt in the Father, as died with him. Tem of Ap 
| ; havin = 

y 


Will deviſed this 3007. to his Wife, and deſired her to ſave what ſhe could out of it for a Portion 
for his Daughter, and appointed her Guardian of his Son, this 300 J. per Ann. does not determiite 
by the Father's Death ; bur the Wife ſhall have it till the Son arrives to the Age of 21. 


Lord Chancellor was clear of Opinion, that the Father 
being Guardian by Nature, would have been bound to 
have taken Care of his Son, and of his Eſtate, tho he 
had not been ſo appointed; and that he being fo 
appointed, was the only Perſon that could extend his 
Care as a Guardian after his own Death; that he had 
by Law a Power to appoint a Guardian over his 2 

an 


* 8 


and tho" he was now dead 


which he had appointed, took Care 
therefore, this 300 U. per Till his 
Son ſhould attain the Age of did not 
ine by his Death, but was an 


for that Time, which he m 
fit; and that it could not dete 
Wife's Death, unleſs in Cuſe 


yet he ſtill 


ight difpoſe of as he thought 
rmine neither, by his 


by 


any Determination 
Son, or of his Eſtate, 
be the Caſe, the Son 


Contained in the foregoing 


CA STS 


Abatement. 


Dutchy Court exhibits an Infor- 
mation in Behalf. of Part Owner 
of Coal-Mines, the Relator's 
Death abates the Suit Page 13 
After a Decree to account, and Abate- 
ment of the Suit by the Defen- 
dant's Death, his Leprefentative 
may revive I 97 


Account and Diſcount. 


Where on a Bill to call a Truſtee to |. 


account he by Anſwer ſubmits rea- 
dily to it, tho found in Debt, ſhall 
pay Intereſt for the Ballance only 
from the Time of the Account li- 


I quidated, and noCoſts; ſecus, if 
- | He controverts the Account, there if 
F the Attorney-General of the | 


found in Arrear ſhall pay Intereſt 
and Coſt Page 254. 
A Receiver to the Guardian of an In- 
fant who has his Account allowed 
him by the Guardian, ſhall not be 
obliged to account over again to the 
Infant when he comes of Age 535 
A. a Clothier, and B. a Dyer, had 
mutual dealing in the Way of their 
Trade, which were carried on for 
ſeveral Years without Payment of 
Money on either Side; B. dies in- 
teſtate, and indebted to others by 
Specialties, who as principal Cre- 
ditors take out Adminiſtration to 
him, and fue A. at Law, Equity 
will enjoin the Action, and order 
an Account; and that A. ſhall be 


- 


* 


| 


7 allowed 


2 — — — - GIS —— 4 5 9 
* 


— — — + — 


. E 1. — ,, , foo DA AAS -. Ch; 


* allowed dy ICS Diſcount what 


+. Apvowfon aud Woldante. 
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A TABL 


of the 


B. Page 580 


vas due to him 


principal Matters. 


* 


Adminiſtratoz. Vide Erecutozs | Equity won't relieve againſt the Terms 


and Allets. 


8 


4 


Decree againſt a Mortgagee inf 
fion to redeem; but before the 
count taken, a Church becoming 
void, Mortgagee preſents; yet on 
Petition breed 6 fevoke his Pre- 

fend IIA 7 


A. F a Manor, to which an 


Advowſon was appendant in Fee, to 


of an Agreement, tho it may ſeem 
in Nature of a Penalty Pape 102 
A Court of Equity won't decree 
ſpecifick Exeeation of Articles 
where they a to be unreaſon- 
able, or founded on Fraud 5238 


c- | A. articles with B. for the Purchaſe of 


an Eſtate of 180/. per Ann. for 
which he was to give 35 Years Pur- 
_ chats, and pays 50. in Part; but 
- citeoveting that 30 per Anm of the 
Lands-were 8 refuſed to 

go on, on a Bill by B. Equity won't 


B. and then A. preſents C. by Sy- 
mony; and C. being for that Rea- 
ſon refuſed by the Biſhop, A. pre- 
ſents D. who is admitted, ec. but 
after reſigns, and is again preſented 
by A. and B. the Relator, having 
got an Aſſignment of the King's 
Title for the Symony, brings his 


Quare impedit, and a Bill in this 


Court, that the Mortgage may not 
be ſet up nor given in Evidence a- 
gainſt him at Law, and decreed ac- 
cordingly 214 


Affidavit. 


A Peereſs ordered to produce Deeds 
confeſſed in her Anſwer on Honour 
only, not on Oath 92 


When a Bill is exhibited for a general | 


9 of Deeds, not neceſſary 
or the Plaintiff to annex the uſual 
Affidavit, that he has them not in 
his Cuſtody 336 


decree a ſpecifick Execution of this 
Agreement, being unequitable; but 
will order the 501. to be paid back 


N 


4 | Ko 
Uoluntary Agzeements. Vide Fraud 
and Debts, Creditoꝛ andDebtoz, 


A. makes a voluntary Settlement on 
B. who after agrees to deliver it 
up without Conſideration ; this A- 

greement ſhall bind in Equity, for 
a voluntary Settlement, may be 
ſurrender'd voluntarily 69 

A Huſband who had made no Provi- 
fion for his Wife, agrees that her 
Fortune, which was in "Truſtees 
Hands, ſhould be laid out in a Pur- 
chaſe of Lands; this Agreement, 
tho? after Marriage, not to be con- 
ſidered as voluntary, ſo as to be ſet 


aſide in Favour of a Creditor of the 
Huſband 22 


Agzeementa 


— ———O— 
A TABEE & the principal Matters. 
1 IA agrees with R for the Purchaſe of 
33 nine Houſes which were in mort- 
Agreements within che Vtatute ok“ gage to & and pays him a Guinea 
Frauds and Perjuries. in Earneſt; B. writes a Note to 
eee er ee F. S. and defires him to deliver up 
Sealing not neceſſary to bring an A-] the Writings, he having diſpoſed 
greement out of the Statute of | of them, which J. S. refuſed, un- 
TFraudss © Page 16 lefs alt the Mortgage Money was 
If on a Bill brought to have Erecu-] paid him down, and afterwards 
tion of a Parol Agreement, the purchaſes them himſelf; on a Bill 
Defendant by Anfwer confeſſes the rought by A. for a ſpecifick Exe- 
Agreement, without infiſting on] cution of the Agreement, it was 
the Statute of Frauds, G. the | held that neither the Guinea paid 
Court will decree an Execution, down, nor the Note, (which was 
becauſe no Danger of Perjury, 208, | only an Evidence of Aſſent, but 
3 374] did not afcertain the Terms of the 
On a Marriage Treaty, the intended ent) were ſufficient to take 


Huſband and Lady's Father] it out of the Statute of Frauds and 
went to a Counfetlor's Chambers, 


| and Perjuries Page 560 
to have in Conſideration of the Por- | "bis 
tion the Father propofed to give, | : 2 * 

a Settlement drawn, Minutes of | Anſwer. Vide P2oceedings., 
the Agreement were taken downj 5s aol 

in Writing by the Council, and! | 

given by him to his Clerk, to be Appeal. 

; ow up in Form; the next Day! . 

the Father dies, and the Day fol- Upon an Appeal from the Rolls, or 

lowing the Marriage was ſolemni-] to the Houſe of Lords, no new 


zed; this Agreement, notwith-} Matter to be inſiſted upon 295, 
ſtanding theſe Preparations, held | | "> GG 
to be within the Statute of Frauds 


and Perjuries . | : 
An Agrees, tho* not in Writing, Appoztionment. Vide Average. 
being executed on one Part, andj 
an Enjoyment accordingly, Equity 
won't deſtroy it 5191 
A. agrees with B. a Broker for 5000 l. 
South Sea Stock; the Broker ac- If the Colonel of the Army makes an 
cording to Uſage made an Entry} Aſſignment of the Off- reckonings of 
of this Agreement in his Pocket-Þ any Year for the Clothing of that 
Book, it being no otherwiſe redu-] Year, and has before anticipated 
ced into Writing, is within the] | theſe Off-reckonings of that Year, 
Statute of Frauds | 533] for the Clothing of the foregoing 
In pleading the Statute of Frauds it | Tear, he ſhall be anſwerable in his 
is neceſſary to ſay, that the Agree- own Perſon if the Agreement be 
ment was not reduced into Writing | fo worded as to charge him, and 
3 533] that the Off-reckonings of the fol- 
| lowing 


Army. 


—}. 


4. indebted to B. 300 J. in Conſide- 


Where Lands are deviſed to Execu- 


A TABLE of the principal Matters. 


- lowing we Year are ſo far diverted by 
altering the Eſtabliſhment of the 


Regiment, as not to be applicable to 
. make good theſe Payments Page 


143 
Arbitratozs. Vide award. 


Allets. Vide Executoꝛs. 


| Tenant in Tail ſuffers a Recovery to 


lett in a Mortgage of 500 Years, 


and then limits the Eſtate to the | 


old Uſes, and by Will deviſes all his 


Lands for Payment of Debts, the 
Equity of Redemption of the Mort- | 


gage held Aſſets to ſatisfy Creditors 
39 


ration of a Settlement on him by 
A. after his Death gives Bond to 
C. in Truſt for A. to pay 500 J. as 
A. ſhould by his Will dir 

directs the 500 J. to be paid to C. 
and makes him Executor; on his 


ſuing this Bond, and a Bill brought 


by B. this 500 J. held Aſſets in B's 
ands to pay what was due to him 
52 


tors to be ſold for Payment of 
Debts, the Money becomes legal 


' Aſſets, and Debts ſhall be paid in a 


Courſe of Adminiſtration 127,136 
A. on his Marriage creates a Term in 
Truſt to raiſe 6000 J. of which 
3000 J. was for his younger Chil- 
dren, and the other 3000 J. as he 
ſhould appoint; after, he appoints 
the 3000 J. as a collateral Security 
to J. S. and by Will deviſes it, and 


the other 3000 J. to his Daughter, 


yet held that it ſhould be Aſſets to 
latisfy a Bond Creditor 232 


3 


1 ” 
« 0 3 " , 
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One being in an undue Manner drawn 
in to execute a Conveyance of his 
Eſtate, after makes his Will, and 
thereby deviſes all his Land to he 
ſold for Payment of his Debts, his 

Creditors may ſet afide the Convey- 

ance, having a Right in Nature of 

an Equity of Redemption, as the 

Teſtator himſelf had, tho urged 

that it was in Nature of a Choſe in 

A#tion, and not aſſignable, Page 

142 


et; A. 


Aſſignee of a Perſonal Contract for 
uy of bringing Water to the 
City of London, chargeable in E- 
quity with the Covenants in the o- 
riginal Leaſe or Contract, as an E- 
quitable Aſſignee upon an Equita- 
ble Privity of Eſtate, like the Af. 
ſignee of a Bond 156 


Attoꝛney and Sollicitoz, | Vide 
_ Srrivener, 


Average and Contribution, 


What Proportion Tenant for Life 
{hall bear of Incumbrances on the 
Eſtate 21 

An Eſtate in Mortgage ſettled on 4. 
for Life, Remainder to B. in Fee, 
Tenant for Life ſhall bear two 
Fifths of the Principal and Intereſt, 

and the Remainder Man three 
Fifths . 

A Creditor who obtains Judgment at- 
ter the Debtor has made a Convey- 
ance of his Eſtate for Payment of 
his Debts, ſhall be paid only in A- 
verage g 90 


| "A Free- 


aan 
4 0 


* 1 


. 


* 2 of — cis Wue| 
two Daughters, deviſes 6000 L a- 

. to chem, and makes his Wife 
Executrix; by an Eſtimate it ap- 


was 18000 J. to 6000 l. of 
5 "wiki! 
A. her ſecond Husband, in Conſi- 
deration thereof, ſettled à Jointure 
of 600 l. per en Afterwards. a 


Eſtate, and thôugh the Wife was 
dead, and it was urged that the ſe- 

cond Husband, was à Purchaſor of 
her Fortune, yet decreed, that the |- 
Daughters ſhould have a Propertion- | 
? able 1 out ow” the 6000 J. 


531298 : dener LT 431 


& 


 Gutho city. Vide Power. | | 


| One being ities to B. makes a 
Letter of Attorney to him, to re- 
ceive all ſuch Wages, as ſhall 2 
become due to him, then goes to 
Sea and dies. This Authority is 
determined ſo, that he cannot com- 
pel an Account of Wages, if any 
due, at making the Letter of At- 
torney, much leſs of what after be- 
came due; but the Adminiſtrator 
muſt pay according to the Courſe 
of Law W C I 


Award. 


' 


One of the Parties to an Award, made 
on a Submiſſion in Court, purſuant 
to the late Act of Parliament, dies 


before the Money paid, no ſci. fu. 


can iſſue againſt his Heir or Execu- 
tor, to inforce Payment, for the A- 
ward, 
Court, is not in Nature of a Judg- 
ment or Decree to be proſecuted, but 


| that his'Perſonal Eſtate at his 
the Widow being entitled, 


Loſs of 1 2000 l. befel the Freeman's | 


be ſubject to the Husband's 


though eſtabliſned by the 


r 


in n Nature of a prone inn which 
dies with the e ſo held all 


O08” ls 8 5 We 223. 


A, ous puts out gab} at W igtel to the 
** Eaxſt-India Company, and takes 
Bond Sl it in the Name of J. S. his 
"Wife's Relation. 4. becomes a 
"Bankrupt, F. S. is ſummoned be- 
fore the Commiſſioners; before Ex- 

5 (ny; he tells the Eaft-India 

Company, that the Money was not 
his, bu but that they Thould pa It to 
the Perſon that brought the} nd ; 

Ass Wife brings the Bond, and has 

the Money paid her; Equity will 

Hot relieve and „ 18 


Baron and ent Vide Parapher 


3 


Where the Husband may be Plaintiff 
againſt the Wife in ba 24 
The Wife's Portion, though. out on 
Bond or Mortgage which by Law 

\ - ſurvives to her, ſhall yet in qui 
nd 

Debts, to eaſe the Heir, where a 
Settlement is made. on the Wife : 
for that makes the Husband a Pur- 
chaſor of her Fortune, and it ſhall 
go to his Executors ; but if the Set- 
tlement were only in Conſideration 
of Part of the Fortune, then the 
remaining Part out on Bond ſhall 
ſurvive to the Wife, unleſs there 
were an expreſs Agreement, that 
the Husband ſhould have it 63 
ere * Feme 


| ud to nter intg 
Joy 0 92 7 — 
der of 473 Lands, theſe Ar- 
ticles not allowed to be carried into 
Execution Page 


has Power given her b the Hus- 
band to make one) g 


nued durin * 8 vertu 
will not aſh ife in recover |. 
ing her cole 1 55 will leave her 
to the Law ; neither will the Spi-|- 
ritual burt grant her Adminiftra- 
tion, nor Chancery: decree or : 
diſtributive. Sh 
A Feme Covert bei intitled to = 
on a Mortgage, in Fee, 9 ar- 
ticles to lay out this Money. on a 
Purchaſe of to be ſettled as 
a Proviſion. for and his Wife, 
Tak their Ine; che ife dies with- 


out Iſſue, the Husband takes Admi-! 


niſtration to her, and by Will, de- 


viſes this Money to the Plaintiffs F 


before Payment 4 it, and dies; on 
a Bill brought againſt the Admini- 
ſtrator de bonzs non, &cz of the Wife, 


held there would be no Relief, the 
Law being with the Defendants: 
This Money belongedito the Admi- | 


niſtrator de bonis non, &c.. of. the 
Wife, and is diſtributable: amongſt 
her next of Kin 118 


Where a Wife may be proceeded a aun | 


without her Husband, he not 
amaneable by the Proceſs. of. — 
Court 328 
A. purchaſes a Copyhold in his own, 
his Wife and Daughters Names, and 
afterwards ſurrenders it for ſecuring 
a Debt to F.. S. F. S. not entitled 
to any Part of the Lands, it being 
an Advancement for the Wife = 


3 


Daughter, and the Husband and 


pro _ n 


Divorce a menſa & thoro, 1f it . 


Wise hung ane Fan thereof by 

leds  arofifos: + Page 1 
A Man . Bond to 
. the Waman; 9 leave her 100 /, 
if ſhe ſur vives him, and then mar- 


26 ries her, and dies inteſtates and he 
Probate of a Feme Covert's Will, * 1 


 Effate both Free and Copyhold be. 
- ng al =. the takes out 
Admi znd ena Bilk againſt 
8 Ortgagee, was let 
into a y har the whole, 

though the Bond :was--releafed 120 
gone at Law by the Inter marriage, 
and 15 the Copyhold not af- 


* 
”—_ 


— — it being in Na- 
ture lage Agreement 237 
A Feme Covert, who makes Profit of 


- a Real or Perſonal Eſtate, ſettled to 
her ſeparate Uſe, may diſpoſe of 
ſuch Profit as ſhe pleaſes 255 
Term raiſed to pay 200 E - per Ann. 
Pin- money to the Wife, with Co- 
venants from the Husband fur 
ment of it; a; Year's Arrear at t 
Hugband's. Death held ſuch a Debt, 
as ſhould be charged on: his Eruſt 
Eſtate, ſettled for Paynient af his 
Debts; 26 
A Feme Covert, who has Pin · money 
or a ſettled Maintenance ſettledlon 
her, maꝝ by uriting in: Nature of a 
Will, diſpoſe of what. ſne ſaves out 
of; it, and ſuch Diſpaſition ſhall bind 
the Husband 
A Woman having 1200 J. in Poſſeſ- 
ſion, and 1200 J. in the Chamber 
of London, on- Her- Marriage, the 
| Husband's F ather, in Conſideration 
of this: Fortune, ſettles 240. per 
Ann. Jointure-on her the Husband 
dies, and the. Wife: 2 to 
him, and the Repreſentatives of the 
Husband's Father bring a Hill for 
the 1200 l. in the Chamber of Lan- 
don, the Father being, as alledged. 
a. Purchaſor of it by the. Settle- 


ment: Bill diſmiſſed, the Husband 


having 


— 


— —— r 


1 D 


ning done fiomhing bs ale "the | 
Page 209 


in his Life 


Prop 
Feme Inlieritrix, 


band for Life, then for their Chil- 
dren if any, their Execiitors and 


Adminiſtrators; and if the Wiſe ſur- 


vives, in Truſt fer her, her Execu- 
tors and Adminiſtrators; the Hus- 


_ band dies without 1 the Wife 
Hubbard and dies, 
the Husband tales out Adininiftra- | 


marries à ſecond 


tiot to her, yet decreed, wat the 
5 Term ſhould attend thi Imhefitatice. 
S117 Whg2 

AnExcourtix or Adeimitrarrix waltes 
the Perfonal Eſtate, and then mar- 
2 and dies; ths Husbund flight be 


raiſes = Term for 
1000 Years in Truſt for the Hus. 


Dearh, to bis Ir, and 
e FF ts 


tes or Dang brert as all be 
ten bet tocen them, kill they ſball at- 
tain their reſpeBive Ages of 21, or 
be married, and then the principal 
Sum to ft uch Daughter or Daughters , 
but in Caſe theve ſhall be no Dau 
ter, then to ray Survivor of the 22 
Daughter, — in Confideration of 
this 600 J. made a Settlement on 
her; the Daughter died in the Life- 
time of the Father and Mother, and 
ſoon after the Mother died Without 
Iſſue, the Husband Se! it as 
her Adminiſtrator Page 48 
A Wifo can't either by herfelf, or h 


_ chargeable " to Mfwer it in 
| — of # Debt; fo far as any For- 
tune of Waits cortes'to his Nands T 
will extend, unleſs he had made a 
Settlement en Her to that 

Fortune, without Notice of the 

Debts or Devaſtavits 225 
Where the Wife's Portion charged by 


Wilk or certearEands; purfuant to 


a Power ina Settlement, ſhall go 
to the Adminiſtrator of the Hus- | 
band, and not to the Adminiſtrator | 
of the Wife, though: 
and Wife are both dead, and the 
Portion not raiſed 32 
Where the Wife's F. ortune, though |. 
the Husband made no Settlement on 
her, ſhall go to the Creditors and 


the Husband ] 


Repreſentatives of the Husband and 


not to the „ of the 
oi the Husband for Life, tllen on 


Wife. 


4% 
Husband and Wife having Iſſue one | 
of 
and agree that 


Daughter, join in a Conv 
the Wife's Land, 
600 l. Part of the Purchaſe Money, 
ſhould be ſettled in Manner follow- 
ing, viz. Thirty Pound a Nur, the 
Imereſt thereof to b patd-the Has- 


band, during his Life, and after his 


Prochein bring 1 Homine Re- 

| pliends aun her Husband, 492 
ough Tradeſmen who truſt a mar- 
ried Woman with Neceſſaries ſuit- 
able to tb and QMality of 
the Husband, ſhall recover of the 
Husband; yet if any Perſon lends 
Her Money, dich 1s aftoalty laid 
out im Neceſſaries, they: can't ſue 
the Husband, but Equity will ſuffer 
ſuch Perſons to ſtand in the Place 
of tlioſe, of whotti ſuch Neceſſaries 
were bought . © $02 


| Alithony: ail ſeparate Maintiniant nice. 


By Marriage Articles, 6600 l. of the 
Wife's Portion was to be laid out in 
a Purchaſe of Lands, to be ſettled 


the Wife for Life, and to nie i in the 
Bank till the Purtklaſe made: Be- 
fore the Purchafe was made, the 
Wife, by the ill Uſage of the Hus- 
band, being forced to leave him, 

had the Intereſt of this Money 2 
lowed her; in Nature of Alim 


ä a —˙ a 


239 
In 


A 
ke 


—_——— — he 2 


1 
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W what Caſes a Court of Equity will 


decree à Wife Alimony, gu ſhe] and he by Will, gives Portions to 
may have a Seeds for it in the] all his Daughters and dies, this 
Spiritual Court * 4960 Bond decreed to be ſet alide Page 
r | ir] 0] "£11465 
ol eee | Bord extinguiſhed, at Lan f et up in 
IN nile | wy IG 2 
% 1 Ballard. f N 4. agrees to he bound i in a Book: 14 


Equir nl not. ſupply the Want of a 


„ = * Behalf of. a ne 5 
| | ads by 


c i KO 


=- 4 . * : 
- - - . Py . F { 
i * 9 . " » 


Sill, Vide Proceeding. 
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4. bound to B. in n 1000 J 
for Payment of 500 J. after. A. and C. 
as his Surety, give a Bond to B. of 
200 J. for ayment of 100 l. as a 


farther Security for ſo much of the 


Joo J. then A. aſſigns; a a 4 to 
B. of 500l. towards 
faction of the Debt, and B. receives 
5 Sums on this Judgment, and 
Conſent of B. receives 800. 
; Ale art of the Money ſecured on 
this Judgment; this ſhall not go in 
Exoneration of any Part of the Mo- 
ney ſecured by the 200 J. Bond, as 


it would do, if B. had actually re- 


ceived it, and lent it to A. 178 
One executes a voluntary Bond of 
5000 l. to one of his Daughters, 
without any Condition, and pay- 
able immediately, but always kept 
it by him, and it was proved to be 


2 after, 
Bills to examine Witneſſes, in perje- c| 


|. mands Payment, and 


— — 


and ſo eſteemed by that Daughter. 


8 and ſigns and ſeals it 
_ accordingly; but hy the Neglect of 

the Clerk, A's Name was not inſert- 

ed; the Obligee ſhews A. the Con- 
dition, and his Name and Seal de- 
threatens to 
- fue him, unleſs he would give freſh 
Securi NR A. agrees. to: but 
not g — d by Law, yet 
Equity will compel him 309 
Bonds of Reſignation, if made am ill 
Uſe of, Equity will enjoin them. 


Marring Brokage Bonds... 


arther Satis- | | 


ö 


313 
267, 592 


3 


Chazitable Uſes. 1 1 


[tran in Tail, widhout bi a 
Fine, or ſuffering a Recovery, 


may appoint to a Charity, and it 
ſhall bind him in Remainder - 16 
Whether Exceptions to a Decree of the 
- Commiſſioners of Charitable Uſes 
may be heard before the Maſter of 
the 8 by the Statute 43 Fix. 
or only before the Chancellor. 111 
Lands 2 81. per Ann. p E 
Pariſh in Truſt for Charitable ſes, 
by Building, ec. improve to 4504 
per Ann. and the nn by * 


made to skreen himſelf from Taxes, 
3 | 


, - 1 
. * P 
\ 


/ 
, 


Ba 


der of the Veſtry for 10600 J. for 
the Uſe of the Pariſh, make 'this 
Eſtate a Security for 1c 0 ,. per Ann. 
Annuity; and the Pariſhioners would 
ſet aſide this Agreement, as a Breach 
of their Charity, but their Bill diſ- 
miſſed/ Page 225 


operate as an Appointment to a Cha- 
rity by the 43 Eliz. 270, 389 


Church-Watdens, 


Church-Wardens having b 


Accounts taken by Auditors, and 
paſſed and allowed by the Veſtry, 
and an Order of Veſtry, for making 
a Rate to reimbuſe them; brought a 
Bill againſt the ſucceeding Church- 
Wardens, to enforce the making ſuch 
Rate; but thoſe- Church-Wardens 
being likewiſe removed, after Exa- 
cation paſſed, held a good Object 
no Remedy, but in the Spiritual 
Court, or againſt the Pariſhioners in 
particular, who employed them, 42 


Condition. 


Conditions annexed to the Payment of 

Portions 227, 348, 511 
Where a Settlement is made void 
Non-Per formance of a Condition, 
pet a Reconveyance held mag” / 


3 
What is a Condition ſubſequent, and 
not precedent 


wo died in his Life-time, leaving 


——⁵³v⁵—1 OOO TFT RACER LOm ALI Y 
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A Will wanting Witneſſes, wall not | 


' mination of Witneſſes, and Publi- 
ion | 
at the Hearing, and that they had | 


| 


388 
A. had iſſue three Sons, B. his eldeſt, | 


; e 7 — : p 
as. it. 99 — * N n * 
9 
15 * „ — 


12 "on gr! and & and D. A. de- 
viſes Lands to his Wife for Life, 
and after her Death to D. and his 
Heirs, provided that if C. do within 
three Months after the Death of 
the Wife, pay to D. the Sum of 
Joo l. then the Lands to remain to 
Quand his Heirs; C. died in the Life- 
time of the Wife, tlie Heirs of C. 
© ſhall take Advantage of this Coſidi- 
tion, and not the right Heirs of the 


— * 


| A. having iſue three Daughters, H. 


Order of 
Veſtry, laid out ſeveral Sums for | 
Repairs of the Church, and build- | 
ing two new Galleries, and: having | 
at going out of their Offices their | 


Quand D. deviſes 10001. to B. to be 
paid her at the Age of 21, or Mar- 
rage, upon Condition that ſhe mar- 
ried with the Conſent of his Exe- 
cutors, and likewiſe deviſes to her 
ſeveral Meſſuages, -@*c: and after 
| - ſeveral other Legacies, he deviſes 
the Reſidue of his Eſtate to the Exe- 
cutors, for the Benefit of his Chil- 
dren, though B. married a Perſon, 
who made his Addreſſes to her in 
his Father's Life-time, whith the 
| Father knew, and was diſlatisfy'd 
| at, and had Notiee by the Execu- 
tors of the Father's Will, yet there 
being no Limitation over, this wor't 
amount to a Forfeiture, ' being only 
in terrorem 2 562 


| 
1 


| | 


I 


— 


| Copyhold: 


| No Surrender neceſſary to paſs Copy- 
hold Lands, when the Party has 
only an equitable Intereſt 320 
Equity will not ſupply the Want of a 


by | Surrender, in Behalf of a natural 


Child —  . 
A Court of Equity will not aſſiſt a 

Copyholder, againſt a Forfeiture, 
| which is found ſuch at Law, unleſs 


in Caſes where a Compenſation can 
be made N 568 
7 N Coꝛ· 


7 . 
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Cozpozation. 
a f 


After Service of a Writ of Execution 
of a Decree againſt a Corporation, 


| 
. 
| 
| 
| 


; the next Procels is a Diſtringas, and e 


after that, a 8 which 
being once awarded, they can ne- 
ver after come and pray to enter 
their Appearance, as 4. might 
have done on the Diſtringas, which 
iſſues for that very Purpoſe, to 
compel them to appear; but the 
appearing being paſt, the Proceſs 
muſt go on, becauſe the Appear- 
ance being only in Favour of Liber- 
ty, can be of no Service to a Cor- 


poration, which cannot be commit- 


.-/;$ed 455 Page 128 


Covenants, 


Baron and Feme grant a Watercourſe 
through the Feme's Lands, with 
Covenants for them, their Heirs 


and Aſſigns, to cleanſe and keep it 
in Repair, and ſuffer a common Re- 
cCovery to eſtabliſh the Grant; this 


is not a Perſonal Covenant, as to 


the Baron and Feme, but a Cove- | 


nant which runs with the Land, 
and ſhall bind the Aſſignees, being 
made good by the Recovery 39 


Coſts. 


Plaintiffs Daughters by a ſecond Ven- 
ter, brought their Bill againſt the 
Defendant's Daughters by a firſt 
Venter, to prove their Father's Will, 
whereby Lands were deviſed to be 
ſold, to xaiſe Plaintiffs Portions ; 
and an a Trial at Bar, and Verdict 
for the Will, Defendants ordered to 

9 I ; 


* — 


— —— 


i s 0 * W _ e $ 1406 —— 
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join in à Sale, but were allowed 
971 25 Coſts, both at Law and in 
Equity; +1 4: Page g 

Pauper to have no mote Coſts than G 


was out of Pocket 219 
Where a Truſtee, who readily ſub- 
mits to Account, ſhall pay no Coſts, 

though found in Arrear 234 

Ky 18 2 It ICS RS 05 - 192 3 
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Courts and their Jurisdiction. 

Vide Equitx. 


Mas 
W. {2% f ; w 4.4 #3. 1\ 
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A Court of Equity can ſet aſide a 
fraudulent Conveyance, without a 
rr 
A Will as well as 4 Deed, may be 
ſet aſide in Chancery for Fraud or 
Circumvention 12323 
Chancery will not grant a perpetual 
Injunction, though the Party has 
had five Verdicts in 'Eje&ments at 
Law, unleſs there be ſome Ingredi- 
ent in the Cauſe, which gives the 
Court juriſdiction, as Truſt, Fraud, 
Accident, GWS. 26861 
A Man who has been 60 Years in Poſ- 
ſeſſion of a Watercourſe Way, be 
quieted therein by Decree and In- 
junction in Equity, though he has 
not eſtabliſhed his Right at Law, 
| 330, 531 

In Caſes in which Chancery and the 
Spiritual Courts have a concurrent 
Juriſdiction, Chancery will not hin- 
der the Spiritual Courts, being firſt 
poſſeſſed of the Caſe, from proceed- 
ing in it. 28 546 
The Spiritual Courts can't oblige a 
Guardian to pay Intereſt for the 
Infant's Money in his Hands, tho 
they will compel him to give Se- 
curity, but Chancery will do both, 

17 | * +1347 
Chancery will grant an Injunction, to 
ſtay the Husband's Proceedings in 


the Spiritual Court, for a Legicy 
given 


A TABLE of the Toa Matters, _ 


— 


2 to his Wiſe” becauſe that 
rt can't obli 


3 
adequate Provifion on her Page 348 
Fn ; p * 8 K l ; 5 _ L aa 


* 


Debts, ern and Debtor. 
NE deviles all is Real and Per- | 


ſonal Eſtate for Payment of up 


Debts and Legacies, and dies; 


Creditor. obtains Judgment nt f 


the Executor, and. then he and ſome | 
other Creditors, | who had not ob- 
tained Judgments,” bring their Bill, 
and had a Decree for 
Eſtate, and to be paid their Debts 
in Proportion; the judgment - Cre- 
ditor recei 
ter having proved his Debt before 
the Maſter, then petitioned for a 
' Rehearing, 5 Pretence, that he 


being a Ju ent- Creditor, ought 
to have a 2 — before the 
other Creditors, at leaſt, out of the 


Perſonal Eſtate, but the other Cre- 
ditors having joined in the Bill, and 
contributed to the. Charges of the 
Suit, and ſeveral Dividends being 
made, 
Court would not alter it; and held, 
that 1f any Preferences were to be, 
the Plaintiff ought to bring what 
he received into Hotchpot, and that 
he ought to take either all Law, or 
all Equity 190 
Where a Perſon who has a Bill of Sale 
of Goods, for ſecuring a Sum of 
Money, ſhall be preferred to a 
Judgment Creditor 285 
Whether a 5 rn Wk ray 
as well ſecure himſelf, by buying 
in a Prior Incumbrance, as a Third 
Mortgagee may, by taking an Aſ- 


| 


him to make an 


le of the 8 


Teveral Dividends af- | 


purſuant to a Decree, the 


A Term in Trult to raiſe. any Sum, 2 
not exceeding 1500 J. for Payment 
of Debts he ſhould owe at his 
Death, and after, borrows 1000 /. 
"afterwards appoints Truſtees to pay 
that 1000 J. and dies indebted to 
ſeveral others, yet the 1000 J. to 
take Place, according to- the Ap- 
pointment, and not to be divided 
amongſt all the Creditors. Page 44 
One by Will. deviſes the Surplus, af- 
ter Debts and Legacies paid, to his 
Wife, and makes A. and B. His Exe- 
cutors; the Creditors compound 
for leſs than their full Debts, from 
an Apprehenſion there was not Aſ- 
ſets, but Aſſets afterwards came in: 
On a Bill by the Wife, for an Ac- 
count of the Surplus, the Execu- 
tors would have let in the Creditors 
to their full Debts, which would 
have reduced the Surplus to little; 
dut the Court would not ſet afide 
this Compoſition, the Creditors ha- 
ving no Bill for that Purpoſe 99 
What Difpofitioh hall ' be abdul 
and F as to Creditors, 275, 


1 377; 520 


145 


: 


Detree. 


A Deere in Chancety tt an Exe- 
cutor, preferred to a Judgment at 
Law againſt him, being prior in 
Time 79 

Decree to ſet aide a Deed in 1638, 
whereby a Deed in 1684 took Place, 
being figned and enrolled, and af. 

ter that, the Lands in the laſt ined 
being deviſed to be ſold for Payment 

1 Debts, and a Bill brought to 

have them ſold accordingly, and to 

have the Benefit of the firſt Decree, 
has opened that Decree again, and 
left the Defendants at Liberty, to 


— of the firſt Mortgage, 494 


controvert it over again 134 
Decree 


— 7 A F, L E 7 W principal Matters. © 


Decree equal t to a Tudgmens at Law | 
Page 179 


What thall dente to be an Error, ap- 


nn in root _ of the Necker, 
260 


N and | Ciritings, * th 


One who lends Money on a Security, 
which he is advifed by a Lawyer 
to be a good one, yet if it proves 
otherwiſe, and he had Notice/ that 
another made Title to it, he muſt 
deliver up all the Writings relating 
to it, but not the Mortgage Deed, 


for there may be Covenants in that | 


for Payment of the Money 348 
When a Bill is exhibited for à general 
PAY of Deeds, not neceſſary 
for the Plaintiff to annex the uſual 
Affidavit, that he has them not in 
his Cuſtody _ 536 


Deſcent and Purthate. 


A Feme oyrchales a Church Leaſe to 
her and her Heirs, for three Lives 
and dies, leaving an Infant Daugh- 
ter, two of the Lives die, the In- 
fant's Guardian renews the Leaſe; 


this is a new Acquiſition, and ſhall 


go to the Heirs of the Part of the 


Pather 319 
Where a Deviſee, who is Heir at 


Law, ſhall take by Purchaſe, and 


not by Deſcent 222 


Devile. 


Deviſe of Lands to 4. for Life, Re- 


mainder to ſuch Child or Children 
as ſhould be living at his Death, 


and to their Heits, A. paying 40 [ 
3 


— 


As Eſtate for Life, but alſo on the 
Remainder- of anti 3 Pa ape 27 
One deviſes: all His Goods, Chattels 
and Eſtate whatſoever, on Condi- 
tion to pay his Debts and Legacies, 
theſe Words paſs his Real Eſta 
he having by Will deviſed a — 
derable Legacy to his eldeſt Son, 
and other Legacies, and the Sur- 
lus of his Eſtate, after his Wife's 

th, to be equally divided be. 
tween his four C ildren 37 
If Lands are deviſed to one generaliy, 
he takes but an Eſtate for Life, un- 
leſs it appear plainly, the Teſtator 
Intended him a greater, or that he 
is like to be a Loſer, or his Perſon 
chargeable 68 
A. ſeized in Fee, deviſes Black Acre 
to B. for Life, and deviſes to C. all 
his Lands, not before deviſed, to 
be ſold for Payment of Debts, by 
this Deviſe of all his Lands, Gs. 
the Reverſion of Black 9 paſſes 
to C. 202 


A. deviſes 501. to bu Heir at Law, 


and gives his Wife all the reſt and 
Refidue of his Real and Perſonal 
Eſtate, and makes her Executrix, 


theſe Words paſs a Fee to the Wife 
264 


Lands articled for, paſs by a Deviſe 


of Ry OT eſpecially if 
the Te ſtator had no = 45 
320 
Deviſe of Lands to A. and the Heir 
Male of his Body; A. dies in the 
Life-time of the "Feſtator, leaving 
Iſſue, the Dees 1s void, and . the 
Iſſue can't 


440 
A. deviſes L 171 to the Drapets Com- 


R ſt, to convey to B. for 
Li Remainder to his firſt, &. 
Sons, for their Lives ſucceſſively, 
and ſo to their Iſſue Male for their 
Lives only, though this be a vain 


to B. this is a Charge not only on a | Attempt to create a Perpetuity, Jo 


— 
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the principal Matters. 


che Truſtees ſhall make as ſtrict a 


Settlement, as may be, making all 


the Perſons in Being, but Tenants 
for Life, but the Limitation to the 
Son unborn, muſt be in Tail, Page 


| | 455 
A. deviſes to her Niece in this 


all Goods, Lands and Chattels, 
and dies, not having any Leaſehold 
Intereſt, yet. her Lands of Inheri- 
tance paſs not by theſe Words 471 


Deviſle for Payment of Debts. 


Deviſe of the Rents and Profits of 
Lands, *till his Son attain 21, to- 
wards: Payment of Debts, and if 


my Son die before 21, my Debts | 


being paid, then to 4. The Sondies 
before 21, yet the Rents and Profits 
not only till he would have at- 
tained 21, but alſo beyond, till 


the Debts be paid, ſhall be applied 
for that Purpoſe 34 | 
A. deviſes in theſe Words. mis, 


I will and deviſe, that all my Debts 
and Legacies and Funerals, ſhall be 
paid and ſatisfied in the firſt Place ; 
theſe Words amount to a Charge on 
the Real Eſtate, if the Perſonal is 
not ſufficient for that Purpole 430 
A Man by Will, recites his Debts, and 


then ſubje&s his Real Eſtate for the | 
Payment thereof, though he is mi- 


ſtaken in ſome of the Sums recited, 
yet all his Debts ſhall be paid 10 
Where the Teſtator makes a particular 
Proviſion out of his Real Eſtate, for 


mats | 
1 make my Niece G. Executrix: of | 


ters Portions, 2000 /. whereof to 
be paid the Eldeſt; Remainder to 
the Son in Tail; Remainder to 
himſelf in Fee; the Son dies with- 
out Iſſue, and after, the Father de- 
vi ſes the Land to his four Daugh- 
ters equally, yet held, that the El- 
deſt ſhould have 1000 l. more than 
any of the reſt Page 5 
A. deviſed a Term for Years: to his 
Wife for Life, and after her Death, 
to the Child ſhe was then enfienr 
with; but if ſuch Child died be- 
fore 21, then he deviſes one Third 
Part of the ſaid Term to his Wife, 
whom he made Executrix; the 
Wife not being enſient at the Time 
of the Deviſe, held firſt, That the 
Deviſe to her was good, though 
the Contingency never happened. 
ſecondly, That the ſhould have the 
undiſpoſed Surplus of the Perſonal 
Eſtate, and not to go in a Courſe of 
Adminiſtration 316 
A. deviſes Lands in Truſt, after Debts 
paid, to convey the Premiſſes to the 
eirs Male of the Body of B. the 
Teſtator's Great Grandfather, C. is 
the Heir Male of the Body of B. 
but not Heir General, there being 
| a Daughter of an elder Brother, 
who is Heir General ; Whether the 
Truſtees are to convey to C. as C. 
would be well intitled to take as 
Heir Male by Deſcent, ſo he is ſuf- 
ticiently deſcribed to take by Pur- 
chaſe 442, 461 
By a Deviſe to Children and Grand- 
children, none can take but thoſe 
who are in e/e at the Time of the 


oy 


| 


ö 


the Payment of his Debts, the Per- 
ſonal e ſhall not be liable to 


them 451 
A Man has Iſſue a Son and four 
Daughters, he ſettles Lands on him- 

ſelf for Life, Remainder. for 21 


making of the Will, unleſs there 
are future Words, which ſhew the 
Teſtator's Intent 470 
One deviſes to his Wife for Life; Re- 
mainder to his Grandaughter, who 
was Heir at Law, for Life; Re- 
mainder to his own Heirs Male ; a 


| 


Years, for raiſing 50004 Daugh- | 


i 70 Nephew, 


"i TIL E of the printipd Ward „ 


g d alchough he be next Heir 
Male, can't take by 


Hit 


Deviſe of the Perſonal Effate. 


A. deviſes to his Wife 1200 J. and 
gives her all the Goods, Chattels, 
Plate, Jewels, Houſhold-ſtuff, and 


Stock belonging to his Houſe at N. 


4001, which the Teſtator had in 
| Ready Money in the Houle, will 
not paſs 8 
One ſettles a Houſe on his Daughter 
for Life, with Remainders over, 
and then by Will deviſes the Goods 


and Furniture of the Houſe, to ſuch | _ 


Perſons as were to have the Houſe 
after his Death ; by the Settlement, 
the Goods and Furniture ſhall go 
according to the Deviſe, and ſhall 
not be under the Power of the firſt 
Taker to diſpoſe of, nor ſubject to 
her or her Husband's Debts 
A. deviſes to his Nephew 5 J. per Ann. 
(without ſaying to his Executors or 
Adminiſtrators) to be paid him du- 
ring his the Teſtator's Wite's Life, 
whom he made Executrix, on Con- 
dition, that he demeaned himſelf 
civilly to her; by his Death, the 
5 J. per Ann. is determined 173 | 
By a Deviſe of all Rings and Houſhold 
Goods, Plate uſed in the Houſe, 
does not paſs 


A Deviſe of the Furniture and Pictures 


at the Houſes, A. B. and C. paſſes | 


not Plate, which the Teſtator con- 
ſtantly uſed, and removed with 


him, when he went from one Houſe | 


to another 251 | 


3 


Virtue of this [ 
laſt Limitation, not having both 
Parts of the Deſcription verified in 

e — Page 589 


2614 


There being 20 Years of a Rent- charge 


ö 


£ 


207 


nn 


e Deviſe. Vide „ 


A Deviſe of Term to his Heirs, 
Executors and Aſſigns for ever, "iu 
if he die before 21 without ſue, 
' Remainder Over; ] this Remainder i 13 
good Page 13, 96 

One deviſes all His Lands, after the 
Death of his Executors to A. and 

his Heirs for ever, but if he die, 
leaving no Son, then to B. this is a 
good executory Deviſe to B. if 4. 

dies without Iſſue, becauſe the Con- 
tingency muſt happen within the 
Compaſs of a Life 67 

Limitation of a Fee upon a Fee on 2 

Contingency to happen within a 

reaſonable Compaſs of Time, no 


Perpetuity 72 


Diſtreſs, 


The Servants of a Grazier, driving of 
a Flock of Sheep to London, are in- 
couraged by an Innkeeper, to put 
the Sheep into Paſture Grounds be- 
longing to the Inn; the Landlord 
ſeeing the Sheep, conſents they ſhall 
ſtay there one Night, and then di- 
ſtrains them for Rent; Grazier re- 
lieved againſt this Diſtreſs 7 


in Arrear, the Cattle of a Neigh- 
bour came on the Lands, out of 
which it iſſued, and were diſtrained, 
but Equity relieved 8 


Diſtribution, 
A Perſon dies inteſtate, leavi "i 
Child, the whole Perſonal E 
belongs to him, within the Sante | 


of Diſtributions 21 
The 


1 


22 


The Son of a dead Unele not intitled 
to à Diſtribution with a living Un- 
W- 2 Page 28 
A. has three Brothers, one dies, leav- 
ing two Children, another three, 
and the third five ; then A. dies in- 


reſtite z the Diſtribution ſhall be 


| 
| 
þ 
| 
; 
N 
| 


Capita, and not per Stirpet, be- 
Fer all eve e in ud Beer 


| 1 

A. deviſes to B. afid his Wife's 
Children, (as he called them, not 
owning them to be his) 10 5. apiece, 


and no more; and gave the Children | 


that he owned conſiderable Lega- 
cies: B. and C. ſhall come in for a 
Share of the undiſpoſed Surplus, 
for the Words of Excluſion muſt be 
taken ſtrictl 960 


9 


the Uſe of his Relations, without 
ſpecifying any in particular, it ſhall 
be diſtributed according to the Sta- 
tute of Diſtributions 401 
The Grandmother is intitled to a Di- 
ſtribution of the Grandchild's Per- 
ſonal Eſtate, in Excluſion of the 
Uncles and Aunts 
The Degrees of Proximi a 
ſtruction of the Statute of Diſtribu- 
tions; the Degrees of Proximity are 
to be computed according to the 


Civil Law, and not the Canon | 


Law 593 
Donatio Cauſa Mortis. 


Donatia Cauſa Mortis, what it is, 269 
The Nature of a Donatio Cauſa Mor- 
tis, in what it differs from a Will, 
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A Man Jeviſes his Perſonal Eſtate to | 


” 
1 
- 


ty in the Cote 


| 
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- 
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4 . 
Dower 


A Dowreſs ſhall not have the Affi- 
ſtance of a Court of Equity, to ſet 
alide a Term for Years againſt 
a Purchaſor, ſecus of a Jointreſs; 
but againſt an Heir at Law, a 
Dowtels has been let in Page 65, 
Deviſe of Lands to a Man's Wit 
who was intitled to Dower, with- 
out ſaying in Recompence or Satis- 
faction of her Dower, held to be a 
voluntary Gift, and no Bar of 
n . 
Where Equity will remove a ſatisfy d 
Mortgage againſt the Heir, in Fa- 
vour of a Dowrefs 133 
A Dowrels has a Right to redeem 2 
Mortgage, and hold over till ſatis- 
=. > 3 
A Dowreſs ſhall have the Truſt of a 
_ fatisfy'd Term removed againſt the 
_ Ber at Jaw: 241 
A Man before his Marriage, veſts the 
legal Eſtate in Truſtees, in Truſt 
for him and his Heirs, Equity will 
not aſſiſt the Wife in recovering 
her Dower | 336 


Equality, 


F a Man gives his Wife Power to 
divide his Eſtate amongſt his three 
Children, ſhe muſt do jt equally 


the Evidence to prove it muſt be 
very ſtrong 300 


256 


Equity. 


4 F 7 


4 
A 


Equity. 


Eqn will not relieve againſt. the 
| erms of an Agreement, though 
it may ſeem in Nature of a Penalty 


Page 102 


Whether Equi can give Relief on 
the Statute again fraudulent Devi- 


ſes, being Introduction of a new 
. r 
A Matter examinable, and already 
determined at Law, yet Equity 
may give Relief in it 233 
2M Power over Truſt Money, 


uit 
au may therefore decree it a Wife 


for Alimony 239 


| n will permit a Deviſee of 
Lands, upon Condition to pay ſe- 


veral Sums of Money at a ſtated 
Time, to cut down Timber for 
that Purpoſe, during the Life of a 
Hoſptes , 26 4 
One covenants on Marriage Articles to 
pay 10000 l. within fix Months after 


his Death, and after growing old |. 


and infirm, Covenantee would have 
obliged him to have given Security, 
but the Court held, that they would 
not alter this Agreement of the Par- 
ties, or make it better than they 
themſelves had, and though Exe- 
cutors might be obliged to give bet- 
ter Security for Legacies, payable 
in Futuro, that is, becauſe they are 
in Nature of Truſtees, and there is 
no Agreement one Way or another 
| NE | 8 

Plaintiff had ſeduced his Wife's Siſter, 
and had ſeveral Children by her, 
and gave her ſome Bonds for Pay- 
ment of Money, as a Proviſion for 
her, and her Children; and theſe 


Bonds being ſued, he brought a Bill, 


. ſuggeſting that the Bonds were 


given for no valuable Conlidera- | 
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tion, but was diſmiſſed with good 
1: Colts, ' having no ſort of Equity 
"+ Tage 114 
Where one recovered in Trover a. 
geinſt a Servant of the African 
.ompany, Equity would not re- 
| heve, becauſe Plaintiff in Equity 
might at Law have defended him. 
ſelf, but decreed, that the Com- 
pany ſhould indemnify the Servant, 
n Plaintiff at Law (one 

of the ants 1n Equity) mi 
proſecute the D i own nm 
| Name | . 15 * 221 
Equity will not decree Meſne Profits, 
unleſs in Caſe of an Infant, or ſome 
other particular Circumſtances: 252 
Equity will not relieve againſt ſuch 
Securities, as the Party voluntaril 
enters into, though it will nt 
the Pen alt? 23866 
Equity will relieve againſt one who 
8 ay Bond as Surety, 
thoug Miſtake, he was not 
bound 44 4 | 309 
In Equity, Money is ſometimes con- 
ſidered as Land, and Lands as Mo- 

ney 480 Vid. 5 
A Court of Equity will — only — 
an Injunction to ſtay Tenant for 
Life, without Impeachment of 
Waſte, from defacing the Manfion- 
Houſe, but will likewiſe oblige him 
to put it in the ſame Plight 454 
Equity, in ſome Caſes, | will quiet 
Men in their Poſſeſſions, though 
they have not eſtabliſhed their 
Right | 531 


| 


Eſtate. 


Lands are deviſed to Truſtees to ſell, 
and out of the Money ariling by 
the Sale, among other Sums, to 
pay to his Heir at Law 100 J. and 


no Diſpoſition is made by the Te- 
ſtator 


"I TABLE: o 22 e Haters, 


Py 


Bal tay we, Ae” 1 


"ator of the Surplus of his Eſtate, | 
the Land ſhall not be turned into 
N 1 nor more ſold 
n is neceſſary to pay the 
cies, and the Heir ſhall Hes ts | 
Surplus Page 162. Vid, 541 
Mortgage, when to be conſidered as 
Real, when as Perſonal Eſtate 265 
Real Eſtate made liable to Legacy, | 
| the Fon: not. Pry ſullicient 
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Point Efate when to Fs plc in 
K hens; 


A. 238 B. his Executor, and an 
ſes to him 20 l. and his Real Eſtate 
to J. N. upon Condition that he 
pay his Debts and Legacies; in this 
Caſe, the Perſonal ＋ Thall be 
applied in Eaſe of the Real, in diſ- 


2 
Heres  faflus. of He: whole Eſtate, 
- ſhall have the Benefit of the Perſo- 
nal Eſtate, but a Deviſee of por 
cular Lands ſhall not 3. Vid. 477 
One deviſes his Real Eſtate for this 
Payment of his Debts,' and the 
Overplus he gives to his Siſters, | 
2 deviſes his Perſonal Eſtate to his 
Wife, whom he makes Executrix; 
the Wife ſhall have the Perſonal | 
Eſtate exempt from Debts 101, 457 


One Witneſs againſt the Defendant's 
Anſwer, not ſufficient to ground a 
Decree on 19 
Exemplification of Part of a patent not 
ſuffered to be read in Evidence 59 
One having Order to prove a Deed 
viva voce, at the Hearing not allow- 


Evidence, Witneſs, and Pꝛook. 


ed to prove the Witnelles Hands, | ; 


they being dead, but had Leave to 
wy examine in the Office to prove the 
Bed. _—_ Publication was paſs d 
. Page 64 

Counter-part of a Settlement, admit- 

ted ſufficient Evidence of the Set- 
tlement. and a Conveyance decreed 
purſuant to t 116 
tions taken in a Cauſe whergn 
Tenant in Tail, or the Father, is 
25 -bnly Tenant for Life, Remainder 
to the Son, can't be read againſt 
the Som eee 
do Proofs to be read in the Houſe of 
Lords, which were not made Uſe 
of in Chancery © 212 
The Anſwer of a ſupe 


rannuated Per- 
ſon, put in by Guardian, ſhall be 
OUTER! againſt him, as an Anſwer of 
one of full Age, ſecus of an Infant 
who is to have a Day to ſhew 
Cauſe 229 


charging the Debts and Legacies | Parol Evidence admitted to aſcertain 


the Perſon, the Teſtator intended 
ſhould take a Legacy 229 
A Witneſs incompetent being intereſt- 
ed, may, on à Releaſe given him, 
Whereby he becomes diſintereſted, 
be examined again; ſo a Witneſs at 
the Hearing, rejected to be read 
becauſe intereſted, yet on a Releaſe 
given, was examined again on the 


Account, and allowed good on Ex- 


ceptions to a Maſter's Report 224 
A Plaintiff in a Cauſe, "can't be made 
a Witneſs, but a Defendant may, 
becauſe he 1 is forced 1 into the Cauſe 


411 
Erecutoꝛ and Adminiftratoz. 
Six hundred Pounds allowed for Fu- 
nerals, in Reſpect of the Teſtator's 
Hy, and being buried in his 

wn Country 27 


7P An, 


An In ENU having 
Hands of 7. & to 4 Share, whereof | 
the was imitled in her own Right, 
intruſts J. S. to put it out at Inte- 
reſt for her, Which he does, and 
the Security proves defective, ſhe 
mall not ES — to the 

ather Legatees or Sharers 
Executors ho all join in a 8a 
be all charged, — only re- 
oeives che Maney, ſecus of Truſiees 
"v6 M8 173 
Where an Executor may retain 179 
Na Retsiner 


After a Bill, and Au put in, the 


Executor voluntarily paid a Bond 
Debt, and allowed on the Ac cut, 


becauſe he might by confeſbing | ment of Debts, and that the 8 


Judgment, have preferred him, and 
no Difference in n 
kein ſuch qr 1 


A Legacy given a Child b a Bann 
Roy the Surplus decreed à Truſt in the 


ger, at the Child's veſts in 
the Father by the Statute of Diftri- 

| butions, ugh he took not out 

_ Adminiſtration to ſuch Child 260 
An Executor or Overſeer, - who has 
Power by the Will to act in every | 
Thing for the Advantage of an In- 
fant, may lay out Part of | the Per- 
ſonal in the Purchaſe of 
Lands, in the Infant's Name; but 
if he lends the Money on a bad 
Security, he muſt anſwer it out of 
his own Pocket 273 
An — or Adminiſtrator paying 
es the Aﬀets in ſausfying Sim 

| --o ontract Debts, can have no Re- 
ief in Equi againſt a Bond Debt, 


although they had no Notice of it | 


534 
An Executor, who duly adminiſtrates 


the Aﬀets, ſhall not be prejudiced 
1 7 an el which happens af- 


540 | 


der 
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1881 


1 


ee * lt alt 
I bene em cictar | 
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05.1 213 ys AM 11 of 2 
4 by, Will, . 5 Legacies: to 
bis Relations, amounting ta near the 
Valveidf his Eſtate, and males N. 
and C his Executors, and gives 
them ac K 17 
10 the Trouble of getting in his Eſtate: 
Teſtator lives 10 Years after, and 
acquires an additional Eſtate, de- 
creed the ſurviving Executor, but 
an Executor in Truſt, and that the 
new acquired Eſtate ſhould go to 
the Legatees in Proportion Page 12 
Larids deviſed to be fold ſor tile Pay- 
urplus 
ſhaulde be: deemed Part of the] Te- 
- \ftator's Perſonal Eſtate, and g0 to 
his Executors, and gives his Exe. 
cutors 100 J. apiece as a Lega; 


8 


Faris, 


5 n 


- Executors, and ſubje& to Diſtribu- 
tion; for the Direction concerning 
the Surplus, was only to crdlude 
the Heir, not to give it to the Exe- 
cutors in their own Right 81, 92 
A Husband deviſes his Library of 
Books to A. except 10 Books, ſuch 
as his Wife ſhould chooſe, and made 
her Executrix; this Exception of 
the 10 Books, held not ſuch a De- 
viſe to the Wife, as ſhould exclude 
her from the Surplus 231 
4 made B. and C. 133 and de- 
viſed ſeveral Legacies to B. but made 
no Diſpoſition of the Surplus of 
his Perſonal Eſtate; the Executors 
ſhall come in equally for their Share 
of the Surplus, notwithſtanding the 
Legacies deviſed to one of them; 
but if a Bill had been exhibited by 
the next of Kin, 2. whether they 
ſhould not doch be conſidered as 


Truſtees, as to the 1 347.258 
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| Exempliſeaion. 


ification of Part of. a Patent, 
ge ta be xead. in Evidence, 


"11 naten 

8 A f Fate, 13 Hlix. 
Ws Side have no Time 
to. Cosſult the, Patent Roll, and ſo | 
08 ſurpriaed by an imperfect 
Exemplifcation A U . 59 |- 


one vin ff bei! 


Expoſition « it ins, 


* 5 to — — . 798 Lich 
uſual Covments, ſball be intended 
iſſuaſ all over - England, and not 


thoſe in that 


where the Lands lie 


27 
4, deviſes to E. and C his Wife $Chil-|- | 


Aren, .& he called them, not on- * th 
ing them to 2 his, 10 5. apiece, | 


au ns more, ve the Children |: 

. derable Legacies, | 
B. and C. ſhall came in for a Share 
of the undiſpoſed Surplus, for the 


ſtrictly 1869 


7 10 2 02 ö 
A 12338 to one and his Iſſue Pro- 
creatin, takes in thoſe born after; to 
one and his Iſſue precreandes, ex- 
tends to 9 thol born before 


Extent. 


By an ig 260g in ** taken out by 2 
Simple Contract Creditor 9 
himſelf, and the Debt found, he 
preferred himſelf to Bond Creditors, 


— 
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: 


ing the Statutes of 3 


particular — 


Words of Excluſion muſt, be taken 


491 


wha D__ ITY ee 19 £ 
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| wards ſhe joined with him i ina Con- 
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98 
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to confeſs, Judgment thereon, de- 


Wards of Recommendation and Defire|. 
are. in a Will expounded a Deviſe 


ment 00 the Kool Eſtate 333 
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Icke Executor, the Executor not re- 
 teaſable in Equity. Sed. Eu 47 


_ King's Recei againſt his. own 
8 pain — all 1 95 
ſion of Bankruptcy was before a- 
warded, and he under the 
Commiſſion of Bankruptcy, brought 


in Aid, er 15 Years 
Pendency of 5 the Hearing 
.. the Bill Te day for that = | 
+ Court of C had no Juriſdi- 
CKion in Caſes of this Nature, which 
were eit proper for the Exche- 
| querbrng he the Court of the King's 
from which the Ex- 

tent in Aid ilſued. and therefore 

oy examinable there, and if ſet 
aſide here, yet the Exchequer might 
- caxry.0n the Proceßs, till che Debt 
deated, ac redn to the Courſe of 


41559 01 nBage 153 
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enen. 


gave a Bond of 
he gon of Attorney, 


5118 


0. with a 


feazanced on Payment of . 300 l. to 
his Wife, if ſhe ſurvived ; after- 


veyance by Fine of his Real Eſtate ; 
held that this ihed her Right 
or any Lien created by this Judg- 


| 
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Fine and Nonclaiu. 


"IN E fraudulently obtained and 

e Parts of it to 

ihe it correſpond throughout, a 
Crime in the Officers who did it, 
but no Cauſe for ſetting 1 the 
me, 
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| Forfeiture by a Copyhold.- Fi " Co- 


A Native of Holland, 


I Io es Rune. ley — ang: „ out, — — — 


TEE Ib 25 | 


"Fine or for a "Rec zance of the 


Eſtate in "Equity: 
tion proper only 19 15 the Court where 


_ the Fine Was Fond * Daze 150 


10 119011 


beige e * cr Geer, 
commits a Forfeiture by levying a 
- Fine, and making a Marnie” for | 
which; on Ejectment, the Remain- 
- der-Man recowered, yet the Mort- 
geagee having no Notice of the Will, 
had a Decree to hold, during the. 
Life of the MEG 
ther, for that the gor "had | 
made an Affidavit, that 4285 was no 


, Will, and that he Was Har at Law 
Husband and Wife by 


Marriage Set. 
tlement, are made Tenants for Life, 
0 Remainder to their firſt and other 
Sons of the Marriage ſucceſſively 
in Tail Male; after the Birth of 
their eldeſt Son, and ſeven other 


Children, they by Leaſe and Re- 
leaſe and Fine, mortgage the Lands; 


this is a Forfeiture, and the Mort- 
gagor muſt loſe his Money 391 


pyhold. 


Fozeign Parts, 


An Agreement made at Paris, on the 
Marriage of two French People, 
touching the Wife's Fortune,” de- 
creed here to be executed accord- 
ingly 207 

poſſefſed of a 
Perſonal Eſtate, both there and in 

England, and making his Will in 
Holland, how it muſt be conſtrued, 

ſo as to take Effect, 'notwithſtand- 


ing the Difference between the 


380 the Exam ma- 


4A. being to e 


remaining 400 l in 


and the ra-“ 
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2 and pays B. 
takes other 300 J. him 


prove worthy little or notti 55 
for ſecuring the whole 186 L. Bo 
He WY Recogmzance;'yet te — 
ued-againſt B. he broaght! His Bill h 
and Fad a perpetual Injunction a- 
gainſt the Regogrizancy, e, on Pay- 
metit of 300 J. ohly, and Intereſt, 
by Reaſon of ſome ircumſtances of 
raud in 4. Nos K. '& 
A Will a8 well as a Deed, ma ſet 
aſide in Chancery,” for F raud or 
 Circumvention 0 200103 
One being poo r, drawn in to ſell an 
Eſtate 1 oy Undervalue'; yet 
if no Ted, cannot be relieved 
Cy 5901 206 
Ifa Fin be bnd by Fraud from a 
Feme Covert under Age who dies, 
and her Heir buys in a Prior Mort- 
gage, and then levies à Fine, and 
five Years paſs, and thoſe who chim 
under the Fine, bring a Bill to re- 
deem, Equi will not aſſiſt them 
claiming under ſuch fraudulent Ti- 
tle, and alſo by Reaſon of the Fine 
and Nonclaam 216 
A Copyholder by his Will, i 
to give the greateſt Part of his 
Eſtate to his Godſon, and the other 
Part to his Wife; the Wife per- 
ſwades him to nominate her to the 
whole, and that ſne would give the 
Godſon the Part deſigned him, de- 
creed againſt the Wife, notwith- 
ſtanding the Statute of F rauds, Oc. 


. 
A Son and Heir apparent, perſuades 
his Father not to make a Will, 


Laws of cach Country 577 


which he intended to have made, 
3 and 
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and which was to contain Proviſions 
for his younger Children, 

ſing to do for them himſelf; 
decreed ſuch Proviſion 


Page 4 
Tenant in Tail is p 
Iſſue in Tail from ſuffering a Reco- 
very, in Order to provide for his 


to do for them himſelf 
decreed againſt him 
Creditors, Equity can ſet it aſide, 
Law 


14, 15 


8 
ity | 
prevented by the 


younger Children, by his promiſing | . 
5 Equity | 
Fr 1 ; ; | informed by the Heir of the Mort- 
If a Conveyance be fraudulent as to 


without ſending it to be try'd/at | 


A. Tenant in Tail, Remainder to B. 
in Tail, A. not knowing of the In- | 


Malefino, but the others were real 
Creditors, which it was conſcien- 
tious to prefer; but for the Sur- 
plus, the Plaintiff may come in 

105 
Lands in Mortgage, running through 
three Deſcents, and the Perſon en- 
titled to redeem not knowing how. 
much was due for the Intereſt, is 


gagee, that it was conliderably leſs 
than really it was, whereupon he 
ſettles it upon his Marriage, as ſub- 
ject only to ſo much; thoſe who 
derive under this Settlement, ſhall 
: redeem accordingly, without being 


which B. who knew of the Intail 


recovered on Eje&ment againſt his 
Widow ; but in Chancery relieved, 


made 35 
Fraud, in obtaining a Feme Covert, 
to enter into Articles, for ſupply- 
ing the Surrender of Copyhold 
Lands not carried into Execution 
| | | | 76 | 
A. brings an Action againſt B. for ly- 
ing with his Wife, after which B. 


tioned in a Schedule, and ſuch o- 


in 10 Days, then A. recovers 5ocol. 


tail, makes a Settlement on his | 
Wife for Life, for her Jointure, | 


engroſſes, and after the Death of A. | 


and perpetual Injunction granted for 
this Fraud in B. in concealing the 
Intail, which if it had been diſclo- 
ſed, the Settlement might have been 


aſſigns his Eſtate to Truſtees in 
Truſt to pay the ſeveral Debts men- 


ther Debts as he ſnould name with- 


obliged to pay the Sum concealed 
for the Fraud 2 eee 
What ſhall be a fraudulent and volun- 
tary Conveyance as to Creditors 
| 275 
Where a Bond ſhall be deemed volun- 
tary and fraudulent as to Creditors 


370, 377, 520 


Guardian. | 
OW a Guardian is to be ap- 
pointed 106 


A Guardian during the Infant's Mino- 
rity, may without the Direction of 
a Cart of Equity, pay off a Mort- 
gage, and the Intereſt of any other 
real Incumbrance 137 


A Guardian ſuffered a Dowrefs to re- 


Damage, and brings a Bill to ſet 
aſide this Deed as fraudulent, and 


but held not to be fraudulent, the 
Plaintiff being no Creditor at ma- 
king of the Deed, and his Debt 
recovered afterwards founded in 


1 


made to defeat him of his Recovery, | 


cover at Law, by not ſetting up a 
Term, which was created for pro- 
tecting a Purchaſor, and the Infant 


was relieved 151 
Father, Guardian by Nature of his 
Child N 597 
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Mee in Tal © 

FFftant in Tail is prevented by 
the Iſſue in Tail, from fuffer- 
a Recovery, in Order to pro- 


in in Order to p! 

vile for younger Children, by his 

promiſing to do for them himſelf, | 
quity will compel him to do it, 


after his Father's Death Page 5 
A Decree againſt Tenant who had a- 
greed to ſell, his Eſtate, he ſtands 
out all Proceſs of Contempt fot Hot 


obeying it, yet his Iffue not bound 


by it 278 


peir and Antettoz. 
Where one ſhall take by the Name of 


Heir, though not Heir General | 
| Vid. Deviſe. 


Where Portions ſhall fink in the Inheri- 


tance for the Benefit of the Heir at | 
140, 195, 290 | 
What ſhall be 'a neceſſary Implication | 
An Infant Male may make a Will 

his Perſonal Eſtate at 14, a Female 
nn 
Any Perſon may as Prochein amy, ex- 
hibit a Bill in the Name of an In- 


Law 


to diſinherit an Heir at Law 381 
An Heir at Law can't be difinherited, 
but by a ſtrong and neceſſary Im- 
_ plication 440 
Heres Factus of the whole Eſtate, ſhall 
have the Benefit of the Perſonal 
Eſtate, in diſcharging Incumbran- 
ces; but a Deviſee of particular 
Lands ſhall not 3 
Heir of the Mortgagor ſhall have the 
Perſonal Eſtate applied 1n the firſt 
Place, to pay off the Mortgage 
Money, though no Covenant in the 
Mortgage Deed for Payment of it, 
though the Perſonal Eſtate 1s devi- 
ſed away by the Mortgagor to his 
Relations, becauſe tis a Debt 61 
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Where a Perfon died inteſtate quvad a 
Surplus of his Perſonal Eſtate, a 
— — advanced by him in 
Marriage, need not bring in the 
Portion into Hotchpot, to entitle 
her to a diſtributve Share x50, 


Bringing 
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Page. Vid. 184 
into Hotchpot according to 
the Cuſtom of London 269. Vid. 
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| A? Infant ſhall have no Day given 


The Manner in which Infant Truſtees 


Feme Covert, without her Conſent 
37 
n Infant, who neglects fix Years at- 


Account of Profits, as he is from 


„ mms.” 


him, to ſhew Cauſe againſt a 
Decree, where the Lands ate devi- 
ſed to Truſtees to be fold 185 


are to convey the Eftates: devolved 
on them, purſuant to the Act of 
Parliment 284 
of 


| 316 


fant, but can't in the Name of a 

376 
ter he comes of Age, is as much 
barred by the Statute of Limita- 
tion, from bringing à Bill for an 


an Action of Account at Common 
Law 318 


Jnjun: 


* 


etual Injunctien not to he granted, anted 
9 the Party has had five Ver- 
dias in Ejectment 1 1 261 
An Injunctiom granted to ſtay Tenant 
for Life, without Impeachment of 
Waſte, from defacing the Manſion 
. 


Inſurance. 


A Polic Inſurance being made an 
ill ez the Court decreed it to 
be delivered ug l 0 


Intereſt of Money. | 
A. mortgages to B. and after to C. then 
B. enters, and after ſuffers the 
Mortgagor to receive the Profits for 


tereſt, this Intereſt. ſhall not be 


f | , 
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Joint-tenants, and Tenants in 
=. 7 2 

k * a * - ft , 


ſeveral Years, without requiring In- | 


charged on the Lands to keep out C. 
Mortgage enters, and the Profits are 
not ſufficient to anſwer the Intereſt, 
yet the Arrears ſhall not carry Inte- 
reſt, but the Coſt and Charges guſt 

| | WE 3: 
A Bond made in England, and fent 
over to the Obligee in Ireland, the 
Money to be paid there, held it 
ſhould carry Iriſb Intereſt. 


Intertogatozies. 


A new Set of Interrogatories allowed 


1281 


to be fettled before a Maſter, the | 
former being ſuppreffed, as leading. | 


L 


493 | 
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| 1 N Win f 1 
One Joint - tenant makes a Deed of Gifs 


of his Motety'to his Wife, as a Pro- 
viſion for her, and witk Intent to 
ſever the Jointure, yet being made 
to the Wite herſelf, and ſo void in 
Law, and without Conſiderat ion, 
Equity can't relieve 1124 
One aſligns a Term to Truſtees in 
Fruſt, to permit himfelf to receive 
the Profits, during his Life, and 


after his Death in Truſt, to permit 


His two Daughters B. and C; theit 
Executors and Adminiſtrators, to 
- receive the Profits during the Reſi- 
due of the Term, equally / to be 


| divided between them, they paying 


ſo much within two Years to his 
other two Daughters: B. dies, C. 
mortgages to D; held that B. and C. 
were Tenants in Common, and not 
Joint Tenants by the Intention of 
the Father, which was to make 
diſtinct Proviſions for them 163 
One deviſes Lands to Truſtees and 
their Heirs in Truſt, that the Pro- 
fits ſhall be equally divided be- 
tween E. the Wife, and M. the 
Daughter and Heir of the Feſtator, 
during the natural Life of the faid 
E. and after her Death, I give and 
deviſe the Landi to my ſaid Truſtees, 
and their Heirs, to the Uſe of the 
ſaid M. and the Heirs of her Body, 
with ſeveral Remainders over, and 
dies. M. dies without Iſſue, and 
E. is ſtill living. By the Opinion 
of all the Juſtices of C. B. E and 
M. were but Tenants in Common, 
and E. ſhall have a Moiety of the 
Profits, during her Life, and the 
other Moiety, by the Statute of 
Frauds belongs to the Executors or 
Adminiſtrators 
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Statute it would have belonged to 


Adminiſtratots of Af. as before that 


the Heir of M. and of the Teſtator, 


as Profits undiſpoſed of, and reſult- 
ing to him Page 167 
A. having à Mortgage for Years, de- 
viſes after his Debts paid, all his 
Perſonal Eſtate to his two Daugh- 
ters, equally to be divided between 
them. After the Debts paid, the 
Daughters purchaſe the Equity of 
Redemption, and Inheritance of the 


mortgaged Premiſſes to them and N 
their Heirs, this is a Tenancy in 
Common, and not a Joint-tenancy 
N . 92 


A Deviſe of a Leaſehold | Intereſt to 

A. and her three equally 
amongſt them, creates a Tenan 

in Common, though there is no 

Mention of any Diviſion to be made 

00 ae en 


r 


—_— — 


Jurisdicion. Vide Courts. 


Leaſes. 


A articles with B. to ks him a 


Leaſe with uſual Covenants, B. 
brings a Bill to have the Leaſe 
made, he ſhall be at the Charges of 
the Repairs, though uſual in that 


County for the Leſſor to be at thoſe 


Charges; ſecus forſan, if A. had been 
Plaintiff to have inforced the taking 
of the Leaſe 25 
Leſſee of a Prebend makes an Under- 
Leaſe, and the Leaſe being far 
ſpent, and the Leflee refuſing to 
ſurrender, 1n Order to enable him 
to renew, though he offered Secu- 
rity to make up. the Tenant's Leaſe 
again, the Leſſee brings his Bill to 


8 


6. tithe. a. * 


compel a Surrender, but is diſmiſ- 

ſed, there being no Agreement in 

the Leaſe for that P urpoſe 124 
Power to make Leaſes; how to be exe- 


cuted . 237. Fide Power, 


Leſſor ſu ers the Leſſee to hold the 


Lands after the Leaſe is determined, 


Equity won't compel the Tenant to 


| account for the Meine Profits, un- 


| 


entring by Fraud or ſome'extraor- 
dinary Accident s 


| leſs the Leſſor was.. hindred from 


Legacies and Legatees. 


One deviſes to A. 500 J. to B. 5co 1. 
and to five others the like Sum, and 
"if any to whom I have given am 
Money Legacy happen to die, then 
his or her Legacy, and all the Reſ- 
due of my Perſonal Eſtate to go to 
ſuch of them, as ſhall be then living 
decreed that it ſhould be taken li- 
ving, at the Death of the Teſtator, 
and not at any Time after, fo that 
the Death of any of the Legatees 
after, could not carry it to the Sur- 
vivors | En 
Where a Sum of Money, given by 
the 1 in his ker ſhall 
o in Diminution of the Lega 

ol „ Seidl an 
A. by Will gives his Children ſeveral 
Legacies, and gives his eldeſt Son 
2000 l. afterwards gives him 400 l. 

to go to Italy, and being a Mer- 
chant, enters his Son Debtor 400 J. 
afterwards, upon a Calculation' of 
his Eſtate, not finding it ſufficient 
to pay the whole, he, by a Codicil, 
retrenches 400 l. out of the younger 
Childrens Legacies, without taking 
Notice of this 4001. the 40ol. 
ſhall not be deducted out of the 
2000 J. to the eldeſt Sn 298 
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A Deviſe of all a Man's Perſonal Eſtate | 
at ſuch a Place, a ſpecifick Deviſe 
thereof, and not to be brought in 
to make up other pecuniary Lega- 
cles i ee 
A Legatee, who has no Notice of his 
Legacy till the Executor publiſhes 
it in the Gazette, ſhall have no In- 
tereſt for ĩt Fin | wire 
Legacy payable at a certain Lime, 
" ſhall 49 thſtanding, carry Intereſt : 
only from the Time it is ery" 
161 


Legacies veſted or lapſed, 
A. 
or ſooner, if there be Occaſion, for 


her better Preferment: B. dies be- 
fore the Teſtator, but C. ſurvived 


this is not a lapſed Legacy, but ſhall 


being only in the Nature of a Tru- 
ſtee - 1 4 200 
A Legacy deviſed to an Infant, pay- 
able or to be paid at the Age of 21, 


is an Intereſt veſted fo, that it ſhall 
go to the Executors or Adminiſtra- 


before that Age ; otherwiſe, if de- 
viſed to one at 21, or 1f, or when 
he ſhall attain the Age of 21 317 
A Legacy. deviſed to an Infant to car- 
ry Intereſt at a certain Rate, veſts 
in him ſo, as to go to his Executor 
or Adminiſtrator 318 
But a Legacy to be raiſed out of the 
Real Eſtate, ſhall fink 1n the Inhe- 
ritance 318 
A. deviſes 5col. apiece to his two 
Grandchildren by Name, and if 
either of them die, his Share to go 
to the Survivor; one of them dies 


go to the Repreſentative of C. B. 


tors of the Infant, though he dies 


| 


in the Life. time of the Teſtator, his 


0 


and died at the Age of 16 Years, | 


1 Share ſhall go to the Survivor, and 
is not a lapſed Legacy Page 471, 


Limitation of Suits and Demands. 


| What will revive a Debt, and bring 


it out of tlie Statute of Limitations 
385 


A Debtor, who publiſhes an Advertiſe- 


ment in a News-Paper, that all 
Debts due from him ſhould be paid, 
by this a Debt barred by the Statute 
of Limitations ſhall be paid 385 


One who by his Will directs that his 


deviſes 3001. to B. which he wills | 
to give C his Daughter at his Death, | 


Debts ſhall be paid, or who makes 
Proviſion for the Payment of them, 
thereby revives a Debt barred by 
the Statute of "Limitations, and 
makes his Executors liable 385 
A Promiſe to pay a Debt which is 
barred by the Statute of Limita- 
tions, ſufficient to maintain an Aſ- 
ſumpſit, but a bare Acknowledg- 
ment of it not FX 386 
An Infant who neglects to enter fix 
Years after he comes of Age, is as 
much barred by the Statute of Li- 
mitations, from bringing a Bill for 
an Account of Profits, as he is from 
an Action of Account at Common 
Law | 518 
A. by Will deviſes to B. 4001. which 
was the Sum lent, in full Satisfa- 
ction of all the Monies which he 
owed B. and ſubjects his Real Eſtate 
to the Payment of his Debts : The 
Debt which 4. owed B. amounted, 
by Reaſon of Intereſt, to 800 l. but 
was barred by the Statute of Limi- 


| tations; Court will ſuppoſe the Te- 


{tator miſtaken in his Computation, 
and the whole Debt ſhall be paid 


9 
7 R 


London 


* 


A voluntary Judgment given by 
© Freeman) of London, payable tf 
Months after his Death, to be 9] 
pon d to Debts by Simple- Contract, 
and to the Widow's Cuſtomary Part, 
1 - but will bind the om” Lega-⸗- 
tory Part Page 17 
Freeman of Londen g gives Bond to his 
Mother, to be dad after his Death, 
| this ſhall go out of the whole Eſtate, 
1 and not out of his Cuſtomary Part 
| only | 50 
| len Orphan Son dies before 21, his 
Share ſurvives, and if a Female dies 
unmarried, and within the Age of 
2, her Share ſurvives likewiſe, 
and the can't give it away 
+ yet e 4 1 
Where the Wikes Portion in the 
Chamber of Londun ſhall 
ber, notwithſtanding 
05 wade by the Husband 209 Vide 
| | Baron and Feme 


to make a Difference —— his 


vuiſed to two of them a Bond of 
30co l. afterwards by Advice of his 
Lawyer, (whom he conſulted about 
the beſt Method of ſecuring it to 
them) the Chuſe in the Will was 
. obliterated, and the Will repub- 


and new N 
of J. B. in Truſt for theſe two 
Children, yet held, that this 3000 J. 

muſt be brought into Hotchpot, if 

they would intitle themſelves to any 

farther Share of the Perſonal Eſtate 
26 

A Freeman of „ in Conſiders. 


Wife ſurvived him, his — 
2 A 


# + Children, in Point of Fortune, de- 


— —— 


A Frome of London being defirous| 


liched, and the Bond was altered, | 
given in the Name 


tion of 600 J. covenants, that if his 


or — ſhould op he 
6501 out of his Perſonal 

this is ſuch a Compoſition, as wil 
exclude her from any Part of the 

Cuſtomary Share Page 325 
The Wife of a Freeman of London, 
ſhall not take by her Husband's 
Will, and likewiſe by the Cuſtom, 
; unleſs it be ſo declarbd in the Will 


If a Loſs kana to 2 Pali pn 
| London's Eſtate, by the Inſolvency 
of his Executors, ſuch Loſs ſhall 
be born out of the 5 
Part of his Eſtate only, and not out 
of the whole Perſona Eftate 409 
A Grandchild of a Freeman of London, 
_ can't come in enn by the 
Cuſtom 470 
Thou A Paloma of Lune by 
Will, declares that he had given 
ſome of his Children 1000 J. apiece, 


nin full of their Orphanage Part, 


to} 
a Settlement | 


7 this very Declaration upon 
nging the Advancement into 
Hotchpot, intitles them to their full 

| 8 Share; but whether 
Proof will be admitted to ſhew that 
the Advancement was more than 
declared by the Father QO, 470 
An after-born Child of a Freeman of 
London, ſhall come in with the 
others for a Cuſtomary Share 499 
The third Part of- a Freeman of Lon- 
don's Perſonal Fav ws which he has 

a Power of dif] ſing of, ſhall, upon 
his dying inteſtate, 50 according to 
the Statute of Diftributions | 499 
A Freeman of London, on his Inter- 
marriage, agrees with Truftees to 
add 1500 J. to the Wife's Portion, 
which was 1500 J. more, to be laid 
out within two Years after the Mar- 
riage, ina Purchaſe of Lands, and 
ſettled on the Husband for Life; : 
Remainder to the Wife for Life in 
Lieu and Bar of her Dower and Join- 
ture, 


__.4 TABLEnof tht principal Matters. 
ture, Remainder to their Iſſue; this | | then the Husband dies, the 500 J. 
is no Bar of the Wite's Cuſtomary] not being laid out; per Trevor and 
Share Dice 303 Rawlinſon, this Money is not to be 
A City Orphan can't by Will before | conſidered as Lands, but per Hut- 
21, diſpoſe of his Orphanage Part, | «chins it is, and to go to the Perſon 
ſo as) to prevent Survivorſſip 337 to whom the Fee is limited, and 
Whether a Releaſe given by one who] not to the Executors of the Husband 
marries the Daughter of a Freeman Page 23 
of London, ſhall bar the Husband Bond given before Marriage to leave 
and Wife of their Cuſtomary Share | the Wife, ſo much, though extin- 
Wh - - 544] guiſh d at Law by the Intermarriage, 
A Man who marries a Freeman of | yet fupported in Equity as a Mar- 
Londoa's Daughter, without his] riage Agreement 3 
Conſent, joins with the Wife in a | Where a Court of Equity will carry 
Releaſe to the Father, in Confide-| Marriage Articles into Execution, 
ration of 100 J. of all their Right to} though to the defeating of Credi- 
his Perſonal Eſtate after his Death,  . tors = ; 225 
this ſhall bar them of theix Cuſto-] | 
mary Share 3189594 


= 


— — 


- Marriage Brokage Pond: 

| Marriage Brokage age Bond, ordered to 
be delivered up 267 
A Bond cena in Fraud of a Mar- 
riage be gp though after- 


.. wards. aſſigned to a Creditor for a 
_ juſt Debt, ſhall be ſer aſide in 
KURT  f ). 322 


If one marries a Lunatick, who is un- 
der the Care of the Committee of 
the Court, this is a Contempt, for 
which the Perſon marrying may be 
committed, and Marriage is no ſ#u- 
perſedeas of the Commitment, fo as 


to take him or her out of the Cu- 1 e 
ſtody of the Committee 203 Mater and Servant. 


A Servant beſpeaks Things for his 
Maſter, and alſo for himſelf of the 
* 4 ne 1 how far — 5 

1 be liable for thoſe Goods he beſpoke 
Marriage Articles. | for his Maſter „. 
Y Marriage Articles, agreed that | A Servant to King James II. relieved 

DD 5001. the Wife's Portion, ſhould | againſt a Judgment at Law for 
be inveſted in a Purchaſe of Lands, Lace, Sc. delivered for the King's 
to be ſertled on the Husband and | Uſe juſt before his Abdication on 
Wife for their Lives; Remainder | the Circumſtances of the Caſe, 


* * 


to the Heirs of their two Bodies ; | whereby it appeared, the Defendant 


Remainder to the Heirs of the Body | never took the Plaintiff in his own 
of the Wife; Remainder to the | Perſon to be liable, but had always 


Plaintiff, the Wife's Brother in Fee ; | been paid out of the P rivy Purſe 
the Wife dies without Iſſue, and | 77 C 
Moꝛt⸗ 
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. e OT en: ſignment from the Purchaſor of all 
zee As > e his Intereſt, brought his Bill to re- 
WMort gage. deem, on Pretence of its being in 
CC Nature of a Mortgage, but was dif- 
A Mortgage, though forfeited,” and | miſſed, no Redemption being ſought, 
_ though the Heir buys in the Equity] during the Life of the Grantee, 
of Redemption, and though no De- | "whilſt it was uncertain, Whether 

fſect of Aſſets, yet ſhall go to the | the Bargain would be a good ora 
Executor: But had the Heir been | bad one, and it was only à Condi- 
in by "Deſcent of fuch forteited | * tional Purchaſe, and not a Mort- 
Mortgage, when he bought the | 17 2 e ag Page 95 
Equity of Redemption, and no De- A Mortgagee lends Money at 6 l. per 
fe of Aſſets, Equity would not] Cent. and in the Deed,” agrees to 
take it from him Page 11 | take 51. per Cent. if it be paid with- 
Mortgagee having received 8 J. per | in ſix Months after it became due, 
Cent. decreed to account for the | if the Mortgagee fail to pay at the 
2 per Cent. over Value to fink the | Preciſe Time, he muſt afterwards 


Principal, but if the Principal and | pay 64 per Cent, 160 
N bad been overpaid at that An Executor ſhall not redeem a mort - 


8 - * # 


Interel 
Rate, no refunding 50 | gaged Term, without paying a Debt 
ſhall have the. contracted after 18 


Heir of the Mortgagor ſha | 33 
Perſonal Eſtate applied in the firſt | Mortgagor borrows more Money on 
Place, to pay off the Mortgage Mo- Bond, the Vendee of the Heir of 
ney, though no Covenant in the | the Mortgagor ſhall redeem the 
Mortgage Deed for 1 ins of it, Land, without paying the Bond 
though the Perſonal Eſtate is'devi- | Debt 8g 
ſed away by the Mortgagor to his A. ſeized 1n Fee, in Right of his Wife, 
Relations, becauſe tis a Debt 6x | Joins in a Fine, and declares the 


A Deviſee for Life of mortgaged Uſes to B. by Way of Mortgage, 
Lands, muſt pay his Proportion of for ſecuring 15,000. and ſubject 
62 | thereto to the Uſe of 4. for Life; 


the Mortgage Money . 
Decree againſt a Mortgagee in Poſſeſ- | Remainder to the Wife in Fee; 
fion to redeem, but before the Ac- then A. acknowledges. a Statute to 


count taken, a Church becoming C. for 5001. then the Wife dies, 


C void, Mortgagee preſents, yet a Pe-] and 4. ſells his Eſtate for Life for 
| tttion ordered to revoke his Pre-] 30000 J. to D. the Son and Heir at 
mention | 71 Law of the Wife, who had no No- 
| One ſells his Eſtate of 14 J. per Ann. | tice of the Statute, and the Mort- 
gage is aſligned to a third Perſon, 


for an Annuity of 26 J. per Ann.. al 
during his Life, with Clauſe of | Who paid off the 15000 J. and ad- 


Re- entry for Non- payment; and | vanced the 3000 J. then P. acknow- 
the Annuity being in Arrear, and ledges a Statute to E. who had no 
the Purchaſor being unable to pay | Notice of C's Statute, makes his 
it any longer, the Grantee Re-en- Will, and deviſes theſe Lands to 4. 
ters and deviſes thoſe Lands to De- and dies; as to the 3oool. held 
fendant, and dies about a Year af- clearly, that ſhould be preferred to 


ter; and the Plaintiff having an Aſ- C's Statute, held alſo, that Es Sta- 
e | | tute 


"TABLE fa io prineipal Mattars: © 


tute ſhould be preferred to Cs; be- 
cauſe the Mortgagee was but in Na- 
ture of a Truſtee for the Son 138 


A Mortgagee i in Fee in Poſſeſſion, de- 


viſes it to his two Daughters, and 
their Heirs ; one of the Daughters 
marries and dies, held s her 
Share ſhould not go to her Hus- | 


band, as Perſonal Eitare, but ſhould | 


\ dolce WD the? Heir of tlie Wife 
a Page 265 
A Mortgdgar, who borrows more Mo- 
ney from the Mortgagee on his 
Bond, ſhall redeem, without pa paying 
the Bond Debt, but his Heir cant, 
neither can the Deviſce of the Equi- 


STE Tat 


ty of Redemption, fince the Statute | 


ſt fraudulent Deviſes 407 

rows 200 ll on the Pawn of 
| ſome Jewels; afterwards: he: bor- 
_ rows three Cd Sums, for each 
of which, he gives his Note, with- 
out taking Notice of the Jewels, |. 
his Executors . ſhall not redeem the 
Jewels, without paying 7 | 
due on the Notes 112910 419 | 
A Mortgage in Fee is made redeem- 


i 


. able on Payment-of :300 4 bb. | 
* e bod 
is || — 


or dies, having deviſed 
Peet Eſtate to his Wife, there 
being no Covenant for payment of | 
the Mortgage Money, whether the | 
Perſonal: 
2 
m 
borrows more Money of the Mort- 


Raa Bond, the alienee of he 
eir of the 

to pay both the 
"an MTA rl __ 


not obliged 
Tas y | 
11 9 PST | 


© 3 
. 144. 
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d] 


_ Solicitor s Bill being taxed, and 
reported overpaid 60 . the Cli- 


te in the Wife's Hands [, 


ent on Motion and Affidavit of 7 
being about to go beyond Sea, had 
| a ie exeat Regniim, though no Bill 
in Burt whereon to ground this 
Writ Page 171 
A Surety i in a ne erat Regnum, not to 
be diſcharged after Anlwer, put in 
by tlie Defendant, nor even after 
Decree againſt the Defendant, an w 
Commitment for 19000 J. dec 
againſt him; for if (as urged) thers 
is no Danger of the Defendant's go- 
| E * beyond Sea, being in Priſon, 
"then! U. War is in n6 Danger 
#% 208 Rel 230 
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1 Notice... 1001 

4. ſells i K. who has Notte of ati 
Incumbrance on the Eſtate, B. ſells 
to who has no Notice, and he to 

. ho has Notice whether this 
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— — 


A 


-xevives:the firſt, Notice to B. 51 
Notice muſt n 79 7 g 
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| Paraphernata./ 
Eels and Chamber Plate bought 


9 Wife her Faranltertabe 14 
Where the Wives Paraphernalia will] 
be liable to the Husband's Debts 2 95 


Parties wanting. 
j Ki 
Two Besen 3 by a Rei- 
dua a one, only to 
iow —— of his An 
ceipts and Payments, yet at the 
hearing the Ob Want of 
the other, diſallowed, unſels n the 
Proceſs of the Cauſe it ſhould ap- 
pear. dns „ſo where two Fa- 
ctors are, ill has been allowed 
againſt one, * other being beyond 
Sa 83 
If a neceſſary Defendant be proſecuted 
regularly to a Sequeſtration, the 
Plaintiff may go en without him 
againſt the other Defendants, but 
ferving a at's Place Where 
he but once, and. that 085 
Years" before fucks Service s 


gdod 
A que Touſt muſr in alt cas | 
fun rad ws hee the Truſtee Pu 
not. e Ce uſt 
- undertakes for A 1 100 275 
Part of the Proprietors of an Under- 


taking, may bring ſame others of | 


them to an Account, without ma- 


Ling all the Members Parties, ow 
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Mines, againſt the other Outlawry, FE 
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ctally if they ſue on Behalf of 
— temnlelves: and * ow. you ace 
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1 Mate FAY Plaindif a N had a 


Decree for the Duty and Coſts, and 
the Maſter taxed full Coſts 4; yet on 
ordered Plaintiff and his 
Sollicitor to make Oath before a 
Maſter; of what they had paid, or 
. were to pay, and that to be allowed, 

bus no further” 4 9 i: 19 


Payment, 
Voluntary Payment by an Crna 


. Caſes N 189 
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4 . T to a Deeds 
confeſſed in her Anſwer on Honour 
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The Ate Gabba che Durchy 
Ccurt, (exhibits: an Information in 
_ Behalf of one Part-Owner of Coal 
Mines, againſt the other Qutlawry 
in the Relator, isa good Plea 13 
Als Plaintiff replies to the Defendant's 
Plea, he there adimits the Plea to 
he goed, if it be true, and the Va- 
lidlity of the Plææ tan neter after be 
conſidered, but only the Truth of 
it, as he proves it, or the Plaintiff 
diſproves it. 72 58 
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Where the ordinary Profits of a Term 
are not ſufficient to raiſe a Portio 
Timber may be felled, or a Mine 
worked for it _ the Heir, Page 

N 
A Portion deviſed: to. 8 Daa out 
of a Real and Perſonal Eſtate, to be 


| paid at 21, without ſaying'or Mar- 


riage; the Daughter marries and 
dies before 21, yet by Reaſon of the 
Marriage, it was then due, Marri- 
age being the Cauſe of Portions 


109 


A Portion of 4000 l. deviſed: out of 


Lands to a Daughter, if ſhe mar- 


ried with the Conſent of A. and B. 


to be paid at her Age of 21, or Day 


of Marriage, which ſhouldfirſt hap- | 


| Portions 5 rovided by Marriage le. | 
———— to be 
paid ieedlith Ting. as the Truſtees 
_ flall-think proper; one of the Chil- 
dren dying at 17, before any Ap- 


n, || pointment, his Portion ſnall fink; in K 


the Inheritance ; but Maintenance, 
a Sum paid i in placing him out 
Apprentice, to be allowed out of 
the Truſt Eſtate Pag 213 
Conditions annexed to tlie Ba yment of 
. Portions, and that they ſhall marry 
by Conſent, Gr. 227, 341, 362 
A. deviſes to his two younger Sons 
and a Daughter, out of Lands, For- 
tions of 600 J. apiece, payahle at 
21, with Maintenance: The Daugh- 
ter marries and dies under Age; 
having two: Children, held that this 
was not ſuch an Intereſt veſted; in 
her, as ſhould go to her Husband as 
Adminiſtrator 30 ga! 267 
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my * 


pen; but if ſhe married without A Portion given by a Father, rayable 


ſuch Conſerit, then ſhe was to have 
1000 J. only; the Daughter dies 


about ſix AG of Age, decreed | 
ine Portion ſhould ſink 1 7 the Be- 
neſit of the Heir, and not be 1 | 


to Diſtribution, though · ſt 
ſiſted it was a 


tongly in- 
acy, and as ſuch, 


recouerable i the- Spitywual Cort 


2 "I 
A Term. is * by Marta 
tlement. to raiſe 3000 J. for 


290 
_ 


ters Portiotis within two Months of | 


the Death of the Survivor: of the 


Truft Lands to make \ his 
Wife's Jointure, and to ra 3000 J. 
for his Daughter's Portion; the 
Daughter ſhall not have two Por- 
tions of 30001. and ſhe dying at the 
Age of Re Years, and th bene, 
to be raiſed out of Land, it all || 
nat be raiſed for her Adminiſtrator, 
but the. Intereſt or Maintenance the 
Child was intitled to, ſhall. 195 


Husband and Wife; there being one 
Daughter, the Father deviſes the] paid, deviſes his pt ap to his Son, 


at a future Time, ſhall carry Inte- 
reſt, if no other Proviſion is made 
| for the Child; ſecus, if given by a 


D 337. Vide 367, 425, 


303 
deviſes prey 1 1 to his three 


N be: Ria 5s pry 21:or 
— aF paid out of his 
r the Rents of his 

. | Real Eftatg:to his Wife for Life, in 
Lieu of Dower, and for the Main- 
tenance of His Children, and to- 
wards making er 9 —1 : 
and after his” Legacies 


4 


a — — — —— 


1 Who, together with his Wife, he 
made Executors. The Stock was 
but 1004 Value; the Wife being 
þ dead, and the two eldeſt Daughters 
having had their © Portions paid 
them, held, that the Lands were 
liable in the Hands of the Son to 
the youngeſt Daughter's Portion 

397 
0 | A. ſeized 


2: raiſed, though neither of the par- 
- ticular Eſtates were determined Page 


A. conveys a Term for Years in Truſt 


mn. 4 
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brought by the Daughter and her 


: 


raiſing a Sum of Money for Daugh- | 
ters, though there is no particular | 


the Words of the Power are, that 
the Truſtees ſhall raiſe it out of the 


Lands, as well by leafing or demi- | 
fing of the ſame for 21 Years, or 
three Lives; yet may the Truſtees 
if there be Ge 


or raiſe the Money any other Way 
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10 dition, that he paid the 
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On a Marriage- Settlement, on Failure 
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and having a Son and a Daughter, 
he devifes the Eſtate in Poſſeſſion, 
- after his Wife's Death, and likewiſe 
his Reverſion, to his Son, upon Con- 
ughter 
Icco l. within 12 Months after the 
Death of 7. D. and on Default, 
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living the Wife and J. S. on a Bill 


Husband, decreed the Portion to be 


r 
— 2 —— — 
And of a:Kev er 1 +3 ER A 
the Death of & $.deviles theElkte || 
mm Poſſeſſion to his Wife for Life, 
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If a Man gives his Wife Power to di- 
vice his Eſtate amongſt his three 
 - Children, | ſhe muſt do it equally 
Tenant for Life, with Power to make 
LLeaſes of all Land anciently demi- 
ſed, reſerving the ancient Rents, 


the beſt improved Rents; makes a 
general Leaſe of all the Lands, re- 
ſerving Rent in the very Words of 
the Power. Leaſe adjudged: void by 
the Lord-Keeper, and Chief Juſtice 


500 Tyevor, againſt the Opinion of Holt, 


of Iſſue Male, a Term for Years is 
created and veſted in Truſtees, for 


Time appointed for raiſing it, and 


Rents, Iſſues and Profits of the 


f caſion, by Way of 
Anticipation, mortgage the Lands, 


. | 1 | . | a 8 
- % 3 0 
x : 4 » FP 
* : * 9 6 l * 7 
” # * 4 
* N 9 F 4 7 
; p; . 4 
„ * 
* Þ E 5 — 1 & # 1 


to raiſe 1500 J. for ſuch Child or 
Children, as ſhould be living at his 


Death, a Poſthumous Child held, 
a Child living at his Death, to take 
within the Meaning of that Truſt, 


which was not to be conſtrued ſo 


 .; Chief: Julfice. ee. % 
By  Marriage-Settlement, -there is a 

Proviſo, that if the Wife ſhall hap- 
pen to ſurvive her Husband, not 
having Iſſue, or without Iſſue law- 


full ten between them, the 
Wife to have Power to diſpoſe of 


leaving Hue; ſome Years after, that 
Iſſue dies without Iſſue, and then 
the Wife ſells thoſe Lands; held ſue 
had ſufficient wer 293 
If a Man impowers his Wife 


Will 1 
to diſpoſe of his Perſonal Eſtate, 
with the Conſent of the Truſters, 
the Wife without ſuch Conſent, 


therefore the Husband, as to that 
| RB art, is dead inteſtate * G 42 
One makes a Settlement with Power 
by Deed to revoke it, and by te 
ſame Deed, or any other from 
Time to Time to limit new Uſes; 
he revokes the Settlement, and li- 
mits new Uſes, but reſerves no far- 
ther Power to himſelf; he can't by 
Virtue of the firſt Power, limit any 


ſtrictly, as a Limitation at Law 50 
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"Proceedings; | 


If 

either in Proceſs, or in Execution 
after a Decree, yet in both Caſes, 
on his appearing 


cre to account were had, in which 


for that Purpoſe, may be allowed 
to go on therewith 174 


the Houſe of Lords, no new Mat- 
ter to be inſiſted upon 295 
The Sheriff cannot take a Bail Bond 
upon an Attachment for not paying 
Coſts, but in ſuch Caſe, a Meſſen- 
per is to go to bring in the Party 


= | 331 
On Appeal from the Rolls to my Lord 
Chancellor, the Cauſe is open, and 
the Party is at Liberty to read new 
Proof, and offer what he can againſt 
tee .  .  . 496 


Purchaſe and Purchaſoz. 


A Particular in Writing for the Pur- 
chaſe of an Eſtate, noWriting within 
the Statute of Frauds, unleſs the 
Party purchaſed by it, or that it 
was ſhewn him at the Time of the 
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Dre 
more than the Words in the Con- 


one be taken up on an Attacliment, 


ore the Regiſter, |. 
he is to be diſcharged, and to an- 
ſwer the Interrogatories at large, 
not in Cuſtody; and if he be conti- 
nued in Cuſtody, the Court on Mo- 
tion, and appearing before the Re- 
giſter, will diſcharge Him Page 110 
By an Infant's coming of Age, Admi- 
niſſtration durante minori Etate 
ceaſes, and Suit by ſuch Adminiſtra- 
tor is thereby determined, ſo that 
the Infant can't go on therewith, 
but muſt begin anew, unleſs a De- vg 
| A Limitation td a ſecond Son in Re- 
Caſe, the Infant on a Bill brought 


a y 


Upon an Appeal from the Rolls, or to 
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Purchaſe; fo that if that contains 
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Teyänce will in ſtrineſs carry; the 
Purchaſor can't compel a ſpecifick 


Particular og 4 
The Wife joins with her Husband, in 


ointure Lands, and barring the 
Eſtate Tail, and then limits the 
Uſes to the Husband for Life; Re- 
mainder to tlieir Daughters; tlie 
Daughters are not Purchaſors, ſo as 

to ſhut out a Judgment Creditor of 
the Husband's, aritecedent to the 
| barring of the Eſtate Tail; but the 
Limitation to them voluntary, un- 
leſs the Conſideration of the Wife's 
parting with her Jointure, had ex- 


tended alſo to the Linutation to the 
Daughters 113 


mainder in Tail on a Settlement on 
the Marriage of tlie firſt Son, and 


tion, makes not the ſecond Son a 
Purchaſo r de 224 
A Man purchaſing an Eſtate by a Par- 

ticular, but in tlie Conveyance it- 
ſelf, Part of the Land is left out, 
Equity will ſet it aſide 307 


Recovery in Common. 
Common Recovery, no Bar of 
a Remainder that is limited as a 
Security, for the raiſing a Sum of 
Money 433 


Releaſe. 


Feme Ceſtuy que Truſt of a Bond, mar- 
ries the Principal Obligor, and af- 


— — 


F 


71 ter 


letting in an Incumbrance on her 


in Conſideration of the Wife's Por- 


. * 


8 at. th cane 
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r; T; FLE 7 the Prin SS 7 


ter_hix Death, the Bond being put Rent Charge being zreatly in PA 
N "56 lie! e Surety, he could] rear, and noDiſtreſs to be had, and 
"nor! be eve i in Equity, becauſe | the Land untenanted, yet the Court 
ue the Caſe, where the Husband] would not decree the Grantor to ſet 
© "before" arriage joins 15 aſſigning | . out. a Diſtreſs, or that the Grantee 
| * ans Perſonal Eſlate in] ſhould hold the Land till fatisfied, 
ruſt r f. 1 though urged it] nor vary the Agreement of the Par- 
l 4 Ba ein Equity, as the Ob- ties _ Page 126 
ligee marrying the Obligor is a Re- Tenant for Life makes a 5 for 

* Jeale at Law Page 41 Years, reſerving Rent at Lady-Day 
Wer a Releaſe given by one who|| and Michaelmas, and dies. on M;- 
"marries the Fa bar of a Freeman chaelmas-Day about 12 a- Clock at 

' of :Loandon, ſhall. bar the Husband}| Noon, the Rent ſhall go to his Ex- 
N W if of th their Cuſtomary Share ecutor, and not to the Remainder 
544] Man; but if ſuch Tenant had a 

Power of leaſing, and had died in 
the Manner aforckaid, the Rent, in 
Reſpect of the Continuance of the 
Leaſe, muſt have gone to the Re- 
e as incident to the 
n 7 3 


K 8 


Deviſe of Chattels for Life, with Re- | 
mainder qver good; but. if oh ſmall | 
Value, and the Cale require it, it |. 

be otherwiſe p 71 

Dise of a Perſonal Eſtate to one and 

tis Iſue, or to one, and if he die 

without Iſſue, Remainder over, the Executor of an Ren may retain 

Remgipder 18 void 323, 421 towards Satisfaction of the, bt ow- 

he mean Remainders de B ing by the firſt Teſtator, becauſe he 

8 9 the (Eſtate for Life and. _- 5" 5 5 of the firſt Teſtator ; 
verſion being in the ſame. Perſon, - but if one be indebted by Bond 
| ſhall — hs 338 to A. and makes A. and B. 2 

| | tors and dies, and then A. makes 


| . Executor and dies; in this Caſe, 
Vent. | C. can't retain, becauſe he 1s not 
Executor of the firſt Teſtator; but 
Deviſe of A Kent: Charge. of 1001. per B. is his Executor by ſurvivorſhip, 
Ann. to be iſſuing ont of the Rents | and the only Reaſon of allowing 
and Profits of Lands, which were Retainer is, becauſe the Executor 
worth but 50 J with Power of Di- | can't ſue himſelf 179 
ſtreſs, enters into the Lands, and | 
by Will deviſes the Arrears of the 
222 Rent-Charge, the Deviſee ſhall 
recover in Equity 122 
One having - Rent-Charge, | 
with Clauſe o Pires 8, and Cove-| 


Revocation. 


One makes his Will, avid thereby de- 
viſes certain Lands, which he —— 


, 


nant that * 1575 ſhould be lia- wards mortgages, this no total Re- 
ble to the Niſtrels dies, and the] vacation of the Will! 2 
oy | 


67 1 


— T F TED the principal Masters. 


One One by WII deviſes Lands to ru- * gives her a Portion, and covenants, 
ſtees in Truſt to pay 200 l. per | that /the Husband ſhall have the 
Ann Rent-Oharge to his Wife for Eſtate 1500 J. cheaper than any 


bs for Her Jointure, and ether | other; after he by Will reyokes | 


acies and Charges thereout ; pt the Settlement, gives the Husband . 
[268 Which, he and his Wife join in 13500. and dies, 


a 


this Legacy held 
ge for faiſing 8000 J. "hey do de in Satisfaction of the 15001. 
levy a to weoraaigly, and he ex- | ſecured by the Settlement Page 138 
cm a Deed. of Truſt, to ſell for | 1 before Marriage, covenants to ſet- 
ayment of Debts, and the Surplus | tleLands inConfideration of 2000 J. 
to him and His Heirs, yet af- | Portion, on himſelf for Life; Re- 
ter his Death, all this held no Re- mainder to their firſt and other Sons 
wvoeation, but only pro tanto, ſo] in Tail; Remainder to the Dau gh- 
that the Wife allowed to come in, ter in Tail; Remainder to himſelf 
for her 5001, per "Ann. and tlie other in Fee, with a Power of Revoca- 
1 Charges to take Place] tion reſerved to the Wife's Father 
if ſuſhelent, if not, in Proportion then beyond Sea, the Marriage is 
Page 32 bad, and a Daughter born, and the 
A Portion given a Child fubſegue — ad | Husband em ra fick, deviſes 
the making of a Will, a Reb 7 to his Daughter, and if his 
of the na tanto, 183. Vie | fe (being enſem) ſhould have a 
isfaction and I. ſthumous Daughter, ſhe to have 
One deviſes his Land Will. 3 maT Joo i. of the 15601, and if either 
by three Witneſſes, and afterwards | died before 21 or Marriage, the 
makes another Will of his Land, | Saryivor to have the whole; and 
which revokes all former Wills; her all his Lands to his Wife and 
e 


but this WiIl is not duly executed, r Heirs, and the Surplus of his 
the laſt Will being no Will and 


tion of the former 52 makes her Executrix; then another 
Lands deviſed to one in Fe hl an Daughter is 1817 and the Hus- 
terwards mor tgaged to the me band dies without any Alteration 
Perſon, is a en in toto, but | of his Will, or any Settlement 
if mortgaged to a Stranger, a Revo- | mille; decreed that a Settlement be 
cation guoad the Mortgage only] made with a Power of Revocation 
3514 to the Father; and that Legae ies 

be likewiſe paid the * the 

youngeſt Daughtet being a poſthu- 


— —5 AY mous Child, within the Intent of 
the Will „475 
| INS a Portion given 3 rex 75 
Satisfation. er the Father Ts - — ade his Will 
fhall be in Satisfaction of a Legacy 
NE ſettles his Eſtate on Tru- my her in the Will 183 


ſtees. to be ſold for Payment of | A of 150 J. given by a colla- 
His Debts with Power * 858 rn fl Anceſtor to the Davghter of A. 
tion; then he marries a Daughter, | which was paid A, and who after 


gave 
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Perſonal Eſtate after Debts paid to 
void, will not amount to a Nevoca- his Wife, her Executors, and 
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* gives 


A * 


ſuch eduction held no Satisfaction A 
Page 236 
A Wife parts with 14 Sk per Ann. of | 
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A. by Will gives 7501. to his Son, 
and afterwards buys him a Cornet 

of Horſe's Employment for 650 l. 
which Sum was proved, he in- 
tended to ſtrike out of his Will; 


By Marriage-Articles, 7001. being the 
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_ her 1000 Portion, ſettled a. 


Church. Leaſe on her, and Main-“ 


tained her and her 1 4 


, Years, Pa held no Satisfaction, 228 


nd to B. of 
tioned to pay 20. per Ann. for Life 


300 J. condi- 


ſhould pa 


Purchaſe of Lands, to be ſettled in 


onal Eſtate, which was of greater 
Value than the 1400 J but without | 


Quarterly, without any DeduRion, 


the like Annuity of 20 l. per Ann. 


B. payable half 


her TJointure, 


ber 14 J. per Ann. out of certain 
Lands or ife, held a Satisfaction 
of the Note 


240 


held that the 650 J. ſhould go in 
Diminution of the 750 J. 


for what is due to the Deviſee 314 


A Debtor, without taking Notice of 


the Debt, deviſes a Sum as great or 


greater than the Debt to his Credi-} 


tor, this ſhall be a Satisfaction; ſecus, 
if it were deviſed on a Contingency 
or it were leſs than the Debt 394 
Wite's Portion, together with 700 J. 
to be added to it by the Husband, 
was agreed to be laid out in the 


ſtrict Settlement. with the Remainder 
in uſual Form to the Heirs of the 
Husband; before any Purchaſe 
made, the: Husband dies without 
Hue, having firſt deviſed his Per- 


nd the Husband| 
gives her a Note that his Executors]| / 


bs. > mw her that Sum during 
Life, and he after by Will gives 


t 263 
Where 2 Deviſe ſhall be A Satigfaion 
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A S - * Was emplo 


which he mig 


If one truſts his Scrivener, (who pu — 


— 


* 


taking Notice of it to HW, 

and his Real Eſtate-to his two Ne- 
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